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Section  1. 
Kature  of        A     CONDITION  IS  a  ^u^4^c^on  or  restiictioa  an- 
Conditions.     £\  ncxed  to  a  conveyance  of  lands,  whereby  it  is 
1  Inst.  201  a.  provided  that  in  case  a  particular  event  does,  or  does 

not  happen ;  or  in  case  the  granter  or  grantee  does, 
or  ovoi^  to  do>  a  p^ienlar  ^  %p  ^tat«  ^^  com^ 
mence,  be  enlarged,  or  defeated.  Conditio  dicitur  cum 
quid  in  casum  incertuni  qtU  potest  tendere  ad  esse,  out 
non  esse,  con/ertur. 
Hob.  170.  2.    A  Gondttion  apuoxpfi  to  an  ^t»|:e    given,  is 

a  divided  clause  from  the  gi*ant,  therefore  cannot 

frustrate  the  grant  precedent ;  neither  in  any  thing 

expressed,  nor  in  any  tiling  implied ;  which  is  of  its 

nature  incident  tot  aii4  iiisep^xable  from  the  thing 

granted. 

Expressed  or      ^.  Conditions  are  either  in  deed,  that  is,  expressed 

implied.         jj^  jj^^  (j^g^  by  ^hJch  they  are  created,   or  else  in 

Lit.  §  325.     law ;  that  is,  implied  by  the  common  or  statute  law. 

Thus  where  a  fe(^Qiient  or  )^ase  is  made,  reserving 
rent,  payable  at  a  certain  day ;  with  a  promo  that  if 
it  is  not  paid  on  that  day,  the  feoffor  or  lessor  may 
re-enter ;  this  is  a  condition  in  deed. 
Idem.  4}.  Conditions  implied  are  those  which  are  created 

by  the  cotnmon  or  statute  law,  without  any  express 
words.  Thus  to  the  grant  of  every  estate  is  annexed, 
by  law,  2^  condition  i9ipliad,  that  the  grantee  shall  not 

* 

\  Inst.  233  6.  cQmmit  felpny  or  ueason.  I^ord  Coke  says;  ti^eire 
is  >a  condition  in  law  annexed  to  eveiy  estate  tail 
after  possibility  of  issue  extinct,  estate  by  the  cur- 
tesy, in  dower,  for  life,  or  y^ars,  tt^at  if  tl?e  tsn^s^gf 
these  estates  alien  in  fee  j  or  claim  a  greater  estate  in 
a  court  of  record,  they  shall .  forfeit  tliem  j*  an4  tfee 
persons  in  remaiAdef  or  reversioQ  xn^'  ^tef • 

5.  As  to  conditions  in  law  founded  upon  statutes^ 
it  is  eiMwcted  by  the  several  laws  against  iportiB;EUnj 
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that  tiie  grantee  of  an  estate  in  fee  shaU  not  alien  it 
to  an  ecdeGdastical  corporotian.  Bj  the  statute  of 
Maribiidge,  tenants  for  life  and  years  hold  their 
estates  vepoa  condition  not  to  commit  waste. 

6«  ConditioDs  are  also  precedent  or  subsequent,  Precedent  or 
Thus  where  a  condition  mjist  be  performed  before  nnn^sifi^* 
the  estate  can  oommenoe,  it  is  called  a  condition  pre-  237  a.  n.  1/ 
cedent.     But  where  the  eftct  ot  a  condition  is»  either 
to  enlai^e  or  defisat  an  estate  already  created,  it  is 
then  called  a  condition  subsequent. 

7-  Where  a  partdcular  estate  is  limited,  with  a  con- 
dition  that  upon  the  performance  of  a  certain  act,  or 
the  happening  of  a  certain  event,  the  person  to  whom 
the  estate  is  limited  shall  thereupon  have  a  larger 
estate  than  what  was  originally  limited  to  him ;  such 
a  condition  is  preoedent,  and  good  under  certain  cir- 
cumsftances ;  wUoh  will  be  noticed  in  a  subsequent  'I'lt.  I6.  c.  2. 
tide.    • 

8.  Wkh  respect  to  d^  words  by' which  conditions  Tit.  32^.  c.  24. 
iiu^^  be  Cfeatedf  they  wiH  be  stated  hereafter. 


9.  A  condition  in  deed  may  be  annexed  to  every  To  what 
species  of  estate  and  interest  in  real  property :  to  an  ne^d?  *"* 
Mate  in  &e,  in  tail,  for  life,  or  for  years,  in  any  lands 
or  tenements. 

I0«  As  to  thinge  executed,  a  condition  must  be  At  what 
<^i«afted  and  annexed  to  the  eatate  at  the  time  of  ^^"'^' 
toe  making  di  it,  not  at  any  time  after ;  therefore 
wbere  a  coikiition  is  made  in  a  separate  deed,  it  must 
W  staled  dnd  delivered  at  the  same  time  with  the  Touch.  126. 
ph(%dl  deed; 

11.  Ill  a  c^d[)tated  case  which  was  heard  in  Far-  Rot.  Pari. 
'*»ent «  Rich.  II.  it  appeared  that  King  Edward  III.  ^*''"  ^-  P'  ^'• 
^  toade  ft  feoffiitent  in  fee,  to  the  Duke  of  Ion- 
^•**  and  othem,  without  any  condition ;  and  after. 
*^wls  requiwd  tih«  ftoflbes  to  periferm  certain  ioK* 
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dxtions.    All  the  judges  and  seijeants  bemg  sum- 
moned, and  required  to  give  their  opinion  on  tins 
case,  declared  that  the  feoflfees  were  not  obliged  to 
perform  the  conditions ;  because  they  were  not  ex- 
'pressed  at»  or  before,  the  time  when  the  feoffinent 
was  made. 
Most..237a.      12.  As  to  things  executory,  such  as  rents,  annui- 
«ties,  &c.  it  is  held  that  a  grant  of  them  maybe 
'  restrained  by  a  condition,  created  after  the  execu- 
tion of  such  conveyance. 
A  Condition       13.  It  is  a  rule  of  law,  that  a  condition  must  defeat 
the*whoir'    or  determine  the  whole  of  the  estate,  to  which  it  is 
Estate.        .annexed;  not  determine  it  in  part  only,  and  leave 
i  Rep.  86  b.  j^  g^j^  f^  ^|jg  residue.    Therefore  if  a  feoffinent  be 

Touch.  127.  on  condition  that  upon  such  an  event  the  fe<rffor 

shall  enter,  and  have  the  land  for  a  time ;  or  the 

estate  shall  be  void  for  part  of  the  time :  or  a  lease 

be  for  ten  years,  provided  that  upon  such  an  event^ 

it  shall  be  void  for  five  years :  these  conditions  are 

not  good.    Yet  if  a  feoffinent  is  made  of  two  acres ; 

provided  that  upon  such  an  event  the  estate  shaD 

.be  void  as  to  one  acre  only,  this  is  a  good  condition* 

Jermin  r.  14.  In  consequeuce  of  this  principle  it  has  been 

'^^j^^p^'g5      adjudged  that  a  condition  to  determine  an  estate  tail, 

€—40.  as  if  the  tenant  in  tail  were  dead,  was  void ;  because 

the  death  of  a  tenant  in  tail  did  not  determine  the 
estate  tail,  but  his  death  'without  issue. 
Can  only  be       15.  A  condition,  or  the  benefit  of  a  condition,  can 
S^^or     ^^y  ^^  J^served  to  the  donor,  feofibr,  or  lessor,  and 
&e.  their  heirs ;   not  to  la  stranger.    For  it  is  a  maxim 

^'  of  law,  that  nothing  which  lies  in  uction,  entry^  or 
re-entry,  can  be  granted  over ;  in  order  to  discourage 
maintenance.  And  when,  in. the  creation  of  a  con- 
dition, no  words  of  limitation  are  mentioned,  the  law 
will  reserve  the  benefit  of  the  condition  to  the  h&ai 
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0f  the  donor,  feoffor,  or  lessor :  for  as  these  are  the 
persons  prejudiced  by  the  disposition,  it  is  but  rea- 
sonable that  they  should  be  entitled  to  the  same 
means  of  recovering  the  estate^  as  their  ancestors. 

16.  Thus  Littleton  says,  if  a  man  lets  land  to  an-  $  347« 
other  for  life,  by  indenture,  rendering  rent,  with  a  con- 
dition of  re-entry  in  default  of  payment ;  if  after- 
wards the  lessor  grants  the  reversion  to  a  stranger, 
and  the  tenant  for  life  attorns,  such  grantee  cannot 
take  advantage  of  the  condition,  as  the  lessor  or  his 
heirs  might  have  done,  if  the  reversion  had  continued 
in  him.  But  now  by  the  statute  3S  Henry  VIIL  c.  S4. 
grantees  of  reversions,  and  privies  in  estate,  are  en- 
abled to  take  advantage  of  the  breach  of  conditions, 
of  which  an  account  will  be  given  in  the  next  chapter. 

17.  Conditions  are  sometimes  void  in  their  erea-  wut 
tion,  as  where  they  are  impossible,  or  something  is.  ^^^  "* 
required  to  be  done  which  is  contraiy  to  the  divine 

law,  or  the  itnuiicipal  law. 

18.  All  the  instances  of  conditions  against  law  are-  Conditiont^ 
reducible  under  one  of  these  heads.     1.  To  do  some-  "S**"*^     ^' 
thing  that  is  malum  in  se^  or  malum  prohibitum.    2.  To*  jg^'  "^"'^ 
omit  doing  something  that  is  a  duty.     3.  To  en- 
courage such  crimes  and  omissions.    Conditions  of 

this  kind  the  law  will  always,  and  without  any  regard' 
to  circ^m&tances,  defeat ;  being  concerned  to  remove* 
all  temptations  and  inducements  to  those  crimes. 

19*  A  condition  repugnant  to  the  nature  of  the  Repuffnsnt  ta 
estate  to  which  it  is  annexed,  is  void  in  its  creation.  JheBeSte.*^ 
Thus  a  feoffinent  in  fee,  upon  condition  that  the 
feoflfee  shall  not  take  the  profits,  is  void,  as  repugnant  1  ixut  206  h. 
and  against  law ;  and  the  eatate  given  is  absolute. 

20.  A  lease  was  made  to  A.  B.  and  C.  with  a  pro-  Moor  v.  Sa- 
viso  that  if  C.  should  demand  any  prcrfits  of  the  lands»  2L6OD.  132. 
or  enter  into  the  same  during  the  life  d  A.  or  B. 
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(who  were  his  Either  and  mother,)  that  tfaiai  the  estate 
liinited  to  C.  should  cease  and  be  utterly  void.     It 
was  resolved  that  this  was  a  conditiaBv  and  vaa  veid^ 
being  repugnant  to  the  estate  limited^ 
Dyer,  343  h.      21.  A  condition  annexed  to  ibt^  gift  of  an  estate 

tail,  Uiat  the  donee  ^lall  not  nuiriy».  is  void ;  for, 
without  marriage  he  cmsnU  h^e  ao  heir  of  his§> 
body.    It  would  be  otherwise  if  such  a  cpnditLaa 
were  annexed  to  the  grant  of  an  estate  in  fee  simple  ^ 
for  in  tb^  ca$e  a  coUateral  heir  may  v 


Lit.  §  360.        g2.  A  canditipii  an^ex^  to  the  careation  of  an 

^^  erm    .     ^^^(^  j^  f^  suxqf^ef  that  the  tenant  shaU  mot  aJaen^ 

is>  void )  boing  repugnaoait  to  the  nttture  of  the  estate 
give^ }  for  a  powet  of  ahenation  is  an  incsident  inae* 
parably  aHne:(ed  to  an  estate  jn  £^  wnplcu   Butacen^. 

Lit.  §  361.     diti(N;i  th^  a  tenant  in  fee  W9pl9  shibU  not^lien  to  a 

particular  person,  ia  good :  for  littletcHi  si^s^  such  a 
condition  does  not  take  2^^y  all  po¥Fer  of  alienation. 

1  Inst.  223  b.  ^*  Whatever  is  prohibited  by  law,  may  be  pro^ 
'  hibited  by  condition :  Therefore  if  a  feoflSaent  be 
made  in  fe^  upon  c^nlitjk^n  that  this  feoflbe  shall 
not  alien  in  mortmaii^  th4»  is  a  good  e(mditiQn ;  be- 
cause such  aliisn^tion  is  puehilHtdd  by  law»  Lord 
Coke  observes)  that  in  antient  deeds  of  feeffinent  m 
fbe  simple,  there  was  a  claujtf)  '  QfMd  Uciium  sit  doneh 
tori  rem  datam  da^  vel  vendere  cm  volmfHi  weeptis 
viris  reUgiosis  et  Judish* 

1  lA8t«223 ^.      ^*  I^^  1^^^  makes  a  feolSSoiient  to  a  husband  and 

wife  in  fee,  upon  condition  that  they  shall  not  alksn  ; 
to  some  intent  thia  is  good,  and  to  scnne  inH^it  void* 
For  to  restrain  an  ali^Miatipn  by  feofiKnent  or  deed 
is  good,  because  such  an  alienation  is  tooitioua  and 
voidable }  but  to  restrain  their  alienation  by  fine,  ia  re- 
pugnant ^md  void  i  becau^eitislawful^andmiavoidable. 

^  Lit.  ^  362.     .  2^«  If  lapda  be  given  in  tail,  upon  condition  that 
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If  either  the  tenant  m  tail,  nor  his  heirs,  &haU  alien  in 
fee,  6r  in  tad,  or  fi»r  the.  term  of  another's  life,  but 
oUfy  for  their  own  lives,  such  a  condition  is  good  y 
becMiise  these  alienatbns  are  omitraiy  to  the  statute  Tit.  2.  c.  2» 

&6.  So  if  a  persfifi  make  a  gift  in  tail,  upon  ccm^  1  Inst.  223  6. 
dition  that  the  donee  shatt  not  make  a  lease  for 
thtee  fives  or  SI  years,  aeeordts^  to  the  statute 
dS  Hen.  VIII.  the  cendition  is  good ;  for  this  power 
being  given  ooHateratty,  is  not  mcidait  to  the  estate ; 
aixd  may  thevefiore  be  jrestirained  by  eelMliti<m. 

S7«  But  if  an  estate  taill  be  created  with  a  eondi-  Idem. 
tion  that  the  tehatat  in  tad  shall  not  aoSkr  a  e<>mmon 
reeevery,  the  cendition  is  void ;  becawBt  Ifheri^t  t<^ 
stj^Esit  a  eommon  reeevery  iei  an  ii^cidftnt  inseparably  Tit.  36. 
attmexed  io  an  estate  toil* 

28.  Lord  Coke  says,  although  a  eonditioft  repug*  Whether  in 
na»t  to  the  natAre  of  the  eMote  gnmted,  is  void ;  yet  Bond^hT'  ^ 
thM  m  sil  such  eases  a  boiid,  by  which  the  obUgor  is  f^^^- 
rcstratmed  from  dokig  that  which  the  nature  0f  the  ^  lo«t.-2066. 
estate  granted  eatalled  him  to  do,  will  be  good.    Thus 
if  a  feoflfee  in  fee  becomes  bocuid  in  a  bond  not  to 
tike  the  profits  of  the  kind,  or  not  to  aliens  stzcb 
a  bond  would  hi  good. 

99l  The  same  law  was  hdd  by  the  eourt  of  chan« 
eery  in*  the  following  case. 

A  father  settled  lands  upon  his  son  m  tail,  ted  JPreeman  f. 
took  a  bond  from  him  that  he  would  not  dock  the  2  VcJJJ  233. 
emafli    On  a  bill  to  be  relieved  iigainst  this  bond,  the 
court  held  it  good  ^  because  if  the  son  had  not  agreed 
to  give  the  bond,  the  fiftther  might  have  made  him 
ofldiy  tenant  fo^  life. 

SO.  This  doctrine  appears  extretoely  questionable, 
^  it  offors  aii  Obvious  mode  of  restraming  a  person 
f^  liiose  rights  over  an  estate  which  the  common 


8  Title  XIII.  Estate  an  CandiHan.  Cfuu%  d(V-^SSr« 

law  gives  him  ;  consequently  of  frurtrating  the 
common  law,  as  ililly  as  if  a  condition  of  this  kmd 
were  allowed  to  be  inserted  in  a  conveyance  of  land, 
and  in  some  cases  it  appears  not  to  have  been  allowed. 
Poole's  Cas^  31.  Thus  where  an  elder  brother  voluntarily  gave 
Moo.  810.      j^^  ^  yg  second  brother^  and  the  heirs  of  his  body, 

remainder  to  a  younger  brother  in  like  manner ;  and 
made  each  of  them  enter  into  a  statute  with  the 
other,  that  he  would  not  alien,  &c. ;  but  because  these- 
statutes  were  in  substance  to  make  a  perpetuity,  they^ 
were  ordered  to  be  cancelled  by  the  Court  of  Chancery^, 
with  the  advice  of  Lord  Coke. 
Jervis  r.  3S.  So  where  A.  settled  lands  on  B.  in  tail,  with  re- 

2  Vera!  251 .  niainder  to  his  own  right  heirs ;  and  took  a  bond  from 

B.  not  to  commit  waste ;  the  bond  being  put  in  suit,  it 
was  decreed  to  be  delivered  up  to  be  cancelled ;  the 
Court  saying  it  was  an  idle  bond. 
Conditions  of  33.  It  was  formerly  held,  that  if  a  lease  was  made 
^fon"!!^'^-  to  a  man  and  his  assigns,  he  could  not  be  restrained 
times  good,  from  alienation ;  but  if  the  word  assigns  was  omitted. 
Hob.  1 70.  j^  might  then  be  restrained.  It  is  however  laid  down 
1  Inst.  204a.  y^  j^^^  ^0^^^  that  if  a  person  made  a  lease  for  liffe 

or  years,  with  a  condition  that  the  lessee  should  not 

grant  over  his  estate,  or  let  the  lands  to  any  other 

person,  it  would  be  good;  and  this  doctrine  is  now 

fully  established. 

ftore'sCase,      34.  A  lease  was  made  for.  years  upon  condition 

*  that  the  lessee,  his  executors  or  assigns,  should  not 

alien,  withcmt  the  assent  of  the  lessor.    The  lessee 

died  intestate;  the  ordinary  granted  administration 

to  J.  S.  who  a^isigned  the  lease  without  licence.    It 

was  adjudged  that  the  condition  was  broken,  for  J.  S» 

was  an  assignee  in  law. 

Berry  r.  35.  A  condition  annexed  to  an  estate  for  years, 

Taunton^         -t       -x*  l     1  1  .  <. 

Cro.  Eliz.      uiat  II  the  lessee,  his  executors  or  assigns,  did  demise 

331.  " 
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the  land  for  more  than  from  year  to  year,  then  the 

lease  should  cease,  and  be  void ;  was  held  to  be  good. 

'    S6.  A  condition  was  inserted  in  a  lease  for  years,  Pennantli 

tiiat  if  the  lesseei,  his  executors  or  administrators,  at  g^'  ^    ^^ 

any  time,  without  the  assent  of  the  lessor,  his  heirs  or 

3;S8igns,  did  grant,  alien,  or  assign  the  land,  or  any 

part  thereof,  that  then  it  should  be  lawful  for  the 

lessor  and  his  heirs  to  re-enter.    This  was  held  to  be 

a  good  condition, 

37*  Conditions  of  this  kind  are  not  favoured,  but  But  are 
cxinstrued  strictly.  They  only  affect  the  original  ^ST^ 
lessee,  and  do  not  extend  to  his  assignee.  So  that  if 
a  lessee  who  is  restrained  from  alienation  by  a  con- 
dition  of  this  kind,  assign,  over  his  tenn,  with  the 
consent  of  the  lessor ;  such  assignee  may  assign  to 
any  other  person,  without  farther  consent* 

38.  The  president  and  scholars  of  a  cdHege  at  Bumpor^s 

Cue  4RMr 

Oxford  made  a  lease  for  years  to  one  Bold,  with  a  j^g /    ^' 

proviso  that  the  lessee  or  his  assigns  should  not  alien 

the  premises  to  any  person  or  persons,  without  the 

special  licence  of  the  lessors.    Afterwards  the  lessors  • 

by  their  deed  licensed  the  lessee  to  alien  or  demise 

the  land  to  any  person  or  persons  whatever.    The 

lessee  assigned  the  term  to  one  Tabbe,  who  devised 

it  to  his  son,  who  was  also  his  executor.     The  son 

entered  generally,  died  intestate,  and  his  administrator 

assigned  the   term  to   the    defendant.     The  presi- 

dent  and  scholars  entered  for  the  condition  broken. 

It  was  resolved  that  the   alienation  by  licence  to 

Tabbe    had  determined  the  condition;   so  that  no 

alienation*  afterwards  made  by  him  could  be  a  breach 

of  the  proviso,  or  give  the  lessors  a  right  of  entry : 

for  the  lessors  could  not  dispense  with  an  alienation 

for  one  time,  and  that  the  same  estate  should  remain 

subject  to  the  proviso  after. 
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Whichcot  89*  QtoTge  Fox,  lessee  fot  99  yeairs,  by  iftdeottire^ 

Jaf  398?*^*   ffendering  rent,  covenanted  that  he  would  mt  aiimk 

or  assign  his  teitn^  or  any  part  thereof,  to  any  but  his 
brotheriEt.  The  lessee  assigned  the  term  to  one  of  Ids 
brother^  who  assigned  it  over  to  a  stradg^.  It  was 
rvsdved,  1.  Thut  this  was  a  condition,  and  sot  a 
covenant }  2.  That  the  assignee  Was  not  within  tlie 
condition ;  but  might  aUen  to  whom  he  pleased. 

ante,  J  35.         40.  In  the  case  of  Berry  v.  Taunton,  the  condition 

was  held  to  be  brdcen  by  a  devise  of  the  land  to  the 
l^ssee^»  son.  But  in  a  subsequent  case,  where  a  lessee 
for  years  covenanted  with  tfafe  lessor  not  to  2Mign 

Foxv.Swann,  over  h»  tcdm,  isTithoiit  the  lessor's  consent  in  wiitaig  ^ 
ty  es,  83.    ^^  afterwards  without  suoh  consent  devised  the  term 
ttfJj^i  itwas  said  that  this  was  not  a  breadi  of  llie 
covenant  j  fbr  a  devise  Iras  Hoi  a  leasSb 

Do  o«t  es-         41.  Where  there  is-  a  condition  in   a  lease  that 

UoderkMe     ^^  Iwsce  shaU  not  assign  it  over,  without  the  pmv 

nds^on  of  the  lessor^  an  underlease  has  bden  ad^ 
judged  not  to  be  within  the  condition. 

Crusoe  ▼.  4S^  In  ^  lease  for  21  yeaffs  there  was  a  covenai^ 

U      K 

3  ^Z\  R.     ^^^^'^  ^  lessee,  that  he  would  not  <'  assign,  transfer/ 
234.  2  Black,  or  s*t  over,  or  othermse  do  or  put  away  the  said  ii^ 

denture  of  demise,  or  the  premises  th^eby  demised^ 
or  any  part  thereof,  to  any  person  or  penons  whom-' 
soever,  without  the  licemce  and  ccmsent  o£  the  lessor/' 
The  lessee  demised  tibe  premises  for  14  years  witib^ 
out  any  licence :  it  was  held  that  this  und^^ase  ^raar 
not  a  bceach,  for  the  Coib1»  had  always  loditied  nearly 
into  these  eonditioiis. 
Unless  there  ^  But  if  a  lea%  coutakis  a  proviso  llidt  the  lessee^ 
WoX^^     his-  eiiecutors  or  administrators,  shall  not  let,  set,  of 

assigki  ovdr  the  whole  or  any  part  of  1ih<e  premises,  without 
leave  m  writing  from  the  lessdr,  on  pain  of  forfeiting 
the  lease }  an  administrator  of  t^e  lessee  cannot  make 
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aderlease :  nor  would  a  parol  licence  to  let  part 
^  premises  discbarge  tbe  lessee  froim  this  restricr 

44.  William  Gregson   deiqised    tbe  preisuaes  ia  Roe  t. 

question  to  S.  Harrison,  his  executors,  &c.  £v  21  ^xinm  K 

years,  with  a  proviso  that  in  case  the  said  Harrison,  425. 

lud  executors  or  adminiatratorSf  should  at  air^  time 

d,\Mxing  the  said  term  Ar/«  lety  or  Mf^  <»^r  the  demised 

ici^ssuage,  or  any  part  thereof,  without  the  Ueemt 

said  consent  of  Gregson,  his  executors^  adxniaistimtors^ 

cp:  ass^s,  for  that  purpose  first  had  and  obtaiaed  in 

writing,  the  lease  should  be  absolutely  null  »k1  void  j 

aod  the  lessor  might  eoten    The  lessee  entered  and 

died,  the  defendant  took  oiBt  adminiptraAion  to  hinit 

hecame  possessed  of  the  desiised  premises^  and  made 

a  Ifisase  of  tham  &k  nine  yean.    Tbe  kadliMrd  di^d^ 

having  devised  the  premises  to  the  lessor  of  the 

plaioti^  who  brought  aQ  f  jeetnyent  to  recover  them, 

as  being  forfeited  by  the  leaae  made  by  the  admini- 

straior.    The  defendant  proved  that  Gregson,   the 

lessor,  g^ve  liberty  by  parol  to  Harrison  the  tenant 

to  let  the  stable,  being  part  of  the  premises  demised^ 

but  refused  to,  give  the  hke  liberty  to  demise  any 

other  part  of  the  premises* — ^Mr.  Justice  Ashurst  was 

of  cq^inion,  that  there  was  na  sMiffieient  an^er  to  the 

pkuatiff's   claim*     First,  it  was  objiected  that  the 

Goyenant  cmly  extended  to  an  assignment  of  the  whole 

tana  y  ba^t  that  was  not  to  be  collected  from  the  words 

of  the  proviso,  ^^ch  wer^  *^  That  the  tenant  should 

not  set»  let,  or  assign  over  the  said  premises,  or  ^ly 

part  theieof,'^  &c.    Now  the  word  auer  was  anneised  to 

the  word  assign.     The  covenant  necessarily  meantt 

that  if  the  lessee  parted  with  the  pcemises,  even  &m  a 

part  of  the  term,  his  lei^  should  be  vac^ed )  the 

as^gnment  by  the  admimstrator  tmisrt  therefore  be 
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considered  as  a  breach  of  the  condition.    It  was  thenF 
objected,  that  the  proviso  not  to  assign  did  not  extend' 
to  persons  who  came  into  possession  by  operation  of 
law ;  but  only  to  prevent  an  assignment  in  fact  by 
the  party.    It  was  however  impossible  to  argue  against 
the  express  stipulation  of  the  parties.    There  was  no 
doubt  but  that  it  was  competent  to  the  parties  to 
bind  their  representatives;   and  the  covenant  was, 
that  neither  the  lessee,  nor  his  executors,  nor  his  ad- 
ministrators,  should  let,  &c«    Therefore,  for  the  pur- 
pose of  an  assignment,  the  term  never  could  be  con- 
sidered as  legal  assets  in  their  hands.    If  indeed  the 
word  executors  had  not  been  inserted  in  the  proviso, 
but  it  had  been  confined  to  an  assignment  by  the 
lessee  himself,  it  might  have  been  doubted  whether 
the  restriction  would  have  extended  to  this  case. 
Another  objection  taken  was,  that  the  lessor  gave 
licence  to  the  tenant  to  let  part  of  the  premises, 
and   that    licence  destroyed    the  whole  condition. 
But  this  was  not  such  a  licence  to  alien  as  fell  within 
the  terms  of  the  proviso.    The  express  words  were, 
^*  licence  or  consent  in  writing,''  whereas  this  was 
only  a  licence  by  parol ;  therefore  it  was  not  a  legal 
licence  according  to  the  terms  of  the  covenant. — 
Mr.  Justice    Buller   said,    the    first  question  was, 
whether  the  words  of  the  covenant  were  to  be  con- 
fined  to  an  assignment  of  the  whole  term.    It  had 
been  contended  that  no  forfeiture  could  be  incurred 
by  letting  for  a  shorter  period  than  the  whole  term  ; 
but  no  authority  had  been  cited  to  warrant  the  Court 
in  striking  out  the  words,  "  let  and  set"    The  case 
snte,  §  42.     of  Crusoe'  v.  Bugby,  though  pretty  strong,  did  not 

come  up  to  .this  one ;  for  there  the  word  let,  was  not 
used:  but  that  was  a  material  word  here,  and  the- 
Court  could  not  reject  it    With  respect  to  the  lessor's 
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consent  to  let  part  of  the  premises,  which,  it  was  con- 
tended,  waived  the  forfeiture  of  the  whole,  it  was 
not  a  legal  consent    Judgement  was  given  for  the 

plaintifil 

45.  Where  a  lessee  covenanted  not  to  alien  or  A  Sale  by 
transfer  away  his  lease,  and  afterwards  acknowledged  no^^AUn. 

,  a  judgement,  on  which  the  lease  was  taken  in  execu-  <^tion. 
tion,  and  sold ;  it  was  held  that  this  sale  was  not  a 
forfeiture  of  the  lease. 

46.  On  a  trial  in  ejectment,  a  verdict  was  found  Doe  y. 

for  the  lessor*of  the  plaintiff,  subject  to  the  following  gxenn  11,57. 
case :  The  lessor  of  the  plaintiff  demised  the  premises 
by  lease,  in  which  there  was  a  covenant  that  the 
lessee,  his  executors,  administrators  or  assigns,  should 
not  let,  set,  assign,  transfer,  make  over,  barter,  or 
exchange,  or  otherwise  part  with  the  lease,  or  the 
lands,  or  any  part  thereof,  to  any  person  or  persons 
whatever,  without  the  special  licence  and  consent  of 
.  the  lessor,  his  heirs  or  assigns,  with  a  powa  of  re<* 
.«ntry  in  case  of  alienation.  '  A  creditor  of  the  lessee 
took  fiom  him  a  warrant  of  attorney  to  confess  a 
judgement,  upon  which  a  judgement  was  entered,  and 
the  lease  was  sold  by  execution,  to  a  person  who  had 
notice  of  the  proviso.  The  lessor  brought  an  eject* 
ment  against  the  purchaser  of  the  lease.  Lord 
Kenyon  said,  there  was  a  distinction  between  those 
acts  which  the  party  does  voluntarily,  and  those 
which  pass  m  invitum;  that  judgements,  in  contem-* 
plation  of  law,  always  pass  in  nwitum;  that  this  was 
not  an  alienation  within  the  meaning  of  the  covenant: 
and  judgement  was  given  for  the  defendant. 

47.  But  wheie  a  warrant  of  attorney  to  confess  a  Unless  there 
judgement  is  given  by  collusion,  for  the  purpose  of 
^enabling  a  creditor  to  take  a  lease  in  execution  under 
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A  judgement,  it  wiil  be  deemed  a  breach  of  a  con- 
dition  agaimt  alienaticm. 
ante,  \  46.         4,9.  In  the  case  of  Doe  v.  Caiter,   the  lancfiord 

■ft  Tov^n  B 

aoo.  brought  a  new  ejectment :  the  jury  found  the  same 

lact«,  with  this  addition,  that  '^  the  warrant  of  at- 
torney was  executed  for  the  expreiM  purpose  of  gettii^ 
poMosrion  of  the  lease,''  and  the  tenant  conemrMl  ki 
that  intention. 

iLord  Kenyon — "  When  this  case  first  CjaxoA  before 
the  court,  the  rules  that  were  likely  to  govern  it 
w^re  so  explicitly  stated,  that  I  thought  we  shomld 
have  heard  no  aaore  of  it«    The  covenant  not  to 
aasigfi,'  and  the  proviso  to  enforce  it,  were  both  legal 
at  the  tiflie  ;  and  indeed  it  was  prudent  for  the  land- 
lord to  take  this  eare,  that  an  improper  tenant  should 
not  be  obtruded  on  him.    When  the  former  ^pestioii 
arase^  the  CHurt,  to  a  certain  degree,  relaxed  the 
severity  of  the  covenant,  and  they  then  said  iSietie 
waH  no  foifettura,  beoaiise  all  that  was  stated  waiS^ 
that  a  ftdr  ereifitor  had  used  due  diligence  to  enforci^  . 
the  payment  of  a  just  debt,  and  that  the  lease  wA 
taken  from  the  tenant,  against  his  consent,  by  jw^e- 
meat  of  law.    But  wh«i  it  is  now  srt:ated  that  this 
step  was  taken  for  the  express  purpose  of  getting 
possession  of  Ae  lease,  and  that  the  tenaoft  constated 
to  it,  it  wduld  be  ridieulous  to  suppose  tiiat  a  court 
of  Justine  coujUl  not  see  through  such  a  flimsy  pretext 
as  tliis.    Here  the  luxim  applies,  that  that  which 
cannot  be  done  per  direcHem  shaU  not  be  done  pet 
oUiqumu    The  tenast  ooold  not,  by  any  assignment, 
underlease,  or  mortgage,  have  conveyed  his  interest 
to  a  creditor ;  oonsequenfily  he  cannot  convey  it  by 
anatteaupt  Xst  ttns  kind.  If  the  lease  had  been  taket 
by  a  4Breditor,  undbr  an  adverse  ju^efnent>  tif* 
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t^jGiiuit  not  consentingy  it  would  opt  have  be^n  a 
forfeiture ;  but  h^re  the  tenant  concurred  through- 
out, find  the  whpje  transaction  was  performed  for 
ib^  very  purpose  of  enabling  the  tenant  to  convey 
Ids  t^nqi  to  the  creditor/^-^udgement  was  given  for 
th/^  -glsdntiSi 

4Q.  A  condition,  in  a  l^ase  for  years,  that  the  landr  ALeM  nmj 
Jprd  shall  reenter,  on  the  tenajit's  committing  m  ac^  b««Su  "*  ^^ 
Qf  b{atnkrupt?y»  whereupon  a  commission  shall  i«sue, 
i#  good. 

30.  It  was  found  by  a  special  verdict,  that  in  a  Roe  f.  Gal- 
le^se  for  21  years,  a  proviso  was  inserted,  that  if  the  ^"lof  ^*™ 
le$$^  his  e;s^ecutors  or  administrators,  should  commit 
«n^  apt  of  banjimiptcy,  within  the  intent  and  meaning 
of  xpiy  ^tatute^  m^e  m  to  l^e  made  in  relation  tA 
I:i9nlc;n)pt9,  whereon  a  comfnission  should  issue,  and  he 
op  they  should  be  foupd  or  decided  to  be  a  bM^^p^ 
qif  bsmJorupts,  then  it  should  be  lawful  for  the  lessor  Uf 
rc^Qtor*  Th^  lessee  became  a  bankrupt ;  the  queiti«9 
we«,  whether  the  lease  was  thereby  det«niiined# 

Mr.  Justice  Ashurst  said,  the  general  principle  .wai 

tlesff,  that  the  j^dlord,  having  the  Jus  di^poiumdi^ 

BHgbt  vamx  whatever  condition  he  pleased  to  Us 

gl«»nty  provided  it  wa3  not  illegal,  or  unrea3onabl^ 

Tben  was  this  proviso  contrury  to  any  ex{^e8a  laW|  . 

or  SQ  iinre9san9.ble  that  the  law  wouAd  pronoupce  it 

tQ  be  void :  that  it  was  not  against  any  positive  k^w 

W9»  admitted^  and  no  case  had  decided  it  to  be  illegal. 

{t  x^ifjmXktA.  to  be  considered  whether  it  wks  void  or 

jjstisfffMf  as  again;at  rewon  or  public  policfy.    It  did 

oqt  appear  to  be  a^n»t  either.    ^Pirst^  it  waareasom 

able  th«t  a  I«»dU)i4  should  ezerdse  his  judgement 

vith  i^ect  to  the  pi^rson  to  whpm  he  trusted  the 

OKkgi^ig^ment  of  his  estate  \:  a  covenant  therefore  ^^ 

\».  it^ign  wa^  legal :  CQvewnta  to  that  e£^t  were 
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frequently  inserted  in  leases,  and  ejectments  every 
day  brought  on  a  breach  of  such  covenants.  The 
landlord  might  very  well  provide  that  the  tenant 
should  not  make  him  liable  to  any  risk  by  a  voluntvy 
assignment,  or  by  any  act  which  obliged  him  to  re- 
linquish  the  possession.  If  it  was  reasonable  for  him 
to  restrain  the  tenant  from  assigning,  it  was  equally 
reasonable  for  him  to  guard  against  such  an. event  a&. 
bankruptcy,  because  the  consequence  of  it  was  an 
ass^ment  of  the  property  into  other  hands.  Per- 
haps it  might  be  more  necessary  for  the  landlord  to 
guard  against  the  latter  event,  as  there  was  greater 
danger  to  be  apprehended  in  that,  than  in  the  fbrmer 
case.  Persons  who  were  put  into  possession  imder  a 
commission,  were  still  less  likely  to  take  proper  care 
of  the  land,  than  a  private  assignee  of  the  first  tenant 
neither  was  there  any  reason  of  public  pdicy  to  be 
urged  against  allowing  such. a  proviso ;  it  conduced  to 
the  security  of  landlords,  which  could  never  be  urged 
as  a  ground  of  iobjection  on  that  head.  He  was  there^ 
fore  of  opinion  that  it  was  a  valid  proviso. 

Mr.  Justice  Buller  said,  the  case  had  been  aigued 
on  general  principles  of  inconvenience,  because  the 
possession  of  an  estate  on  such  terms  enabled  the 
tenants  to  hold  out  false  colours  to  the  world ;  but 
that  observation  did  not  apply  to  the  case  of  land^ 
for  a  creditor  could  not  rely  on  the  bare  possession 
of  the  land  by  the  occupier,  unless  he  Icnew  what 
sort  of  interest  he  had  in  it.  If  he  were  desirous  of 
knowing  itrnt^  he  must  look  into  the  lease  itself; 
there  he  would  find  the  proviso,  that  the  tenant's 
interest  would  be  forfeited  in  case  of  his  bankruptcy* 

The  stock  upon  the  farm  might  indeed  induce  a 
credit,  but  that  would  not.  govern  the  present  case. 
It  was  next  urged  that  this  was  equivalent  to  a  pro* 
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viso  that  the  lease  should  not  be  seized  under  a  com- 
mission of  bankruptcy ;  the  defendant's  counsel  having 
first  supposed  the  lease  to  be  granted  absolutely,  for 
a  certain  term,  and  then  that  a  subsequent  proviso 
was  added  to  that  effect.     Such  a  proviso  as  that  in- 
deed would  be  bad,  because  it  would  be  repugnant 
to  the  grant  itself;  but  here  there  was  ah  express 
limitation  that  the  lease  should  be  void,  upon  the  fkct 
of  the  lessee's  becoming  a  bankrupt.     It  was  clear 
that  the  landlord  in  this  case  parted  with  the  term; 
on  account  of  his  personal  confidence  in  the  tenant ; 
that  was  manifestly  the  case  in  all  leases  where  clauses 
against  alienation  were  inserted.     The  landlord  per- 
haps relied  on  the  tenant's  honesty,  or  he  approved 
of  his  skill  in  farming,  and  thought  he  would  take 
more  care  of  the  farm  than  another ;  therefore  he  had 
a  right  to  guard  against  the  event  of  the  estate's 
falling  into  the  hands  of  any  other  person,  who  might 
not  manage  it  so  well  as  the  original  tenant.     Suppose 
a  lease  were  made  for  21  years,  on  condition  that  the 
tenant  should  so^  long  continue  to  occupy  the  laiid 
persoiiallv ;  there  could  be  no  objection  made  to  such 
a  condition ;  for  the  personal  confidence  was  the  very 
motive  for  granting  the  lease,  and  that  Was  like  this 
case.     If  such  a  proviso  as  this  were  inserted  in  very 
long  leaafes,  it  would  be  tying  up  property  foE  a  con- 
siderable length  of  time,  and  would  be  open'  to  the 
objection  of  creating  a  perpetuity.     But  the  principal     ^ 
ground  was,  that  this  was  a  stipulation,  not  against 
law,  nor  repugnant  to  any  thing  stated  in  the  former 
part  of  the  lease,  but  merely  a  stipulation  against  the 
act  of  the  lessee  himself,  which  it  was  competent  for 

the  lessee  to  make.    Adjudged  that'  the  condition 

>  •         » 

was  good. 
Vol.  IL  C 
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Tit.  32.  c.  5.      51.  In  many  of  the  cases  where  a  lease  may  be 

avoided  on  breach  of  a  condition,  acceptance  of  the 
rent  will  make  the  lease  good. 
Conditions        52.  The  ecdesiastical  courts,  in  conformity  to  the 
a^Mt  Mar-  jj^^^^j^  j^w.  Considered  all  conditions  in  restraint  of 

marriage  as  contrary  to  the  public  good,  and  there- 
fore void.    The  Court  of  Chancery  first  adopted  the 
same  doctrine  in  cases  of  legacies;  but  always  held 
that  a  condition  annexed  to  a  devise  of  land,  or  of 
any  interest  arising  out  of  land,  not  to  marry  without 
consent,  was  good.    That  where  suQh  a  condition 
was  precedent,  the  estate  did  not  vest  till  the  condi- 
tion was  peiformed.    Where  it  was  subsequent^  the 
estate  would  be  divested  by  the  breach  of  the  condi* 
tion. 
Fry  V.Porter.      53.  Lord  Newport  devised  an  estate  to  his  wife» 
13^**  ^*'      for  her  life ;  after  her  death,  to  liis  grand-daughter, 
1  Mod.  300.   Lady  Ann  Knowles,  and  the  heirs  of  her  body ;  pro- 
vided and  upon  condition  that  i^he  married  with  the 
consent  of  his  wife,  the  Earl  of  Warwick,  and  the 
Earl  q£  Manchester ;  in  case  she  married  without 
such  consent,  then  he  devised  the  premises  to  anr 
other  person.    The  grand-daughter  married  without 
consent.    It  was  decreed  by  Sir  H.  Grimstone,  M.  R. 
that  the  condition  was  only  in  terrorem,  and  the 
estate  not  forfeited.  ,  Upon  an  appeal,  Lord  Keeper 
Bridgeman,  assisted  by  Keeling,  Vaughan,  and  Hal^ 
reversed  tlie  decree.     Hale  said,  that 'though  by 
the  civil  law,   in  a  case  of  mere  personalty,   such 
a  limitation  over  would  be  void;   yet  this,  being 
a  devise  of  lands,  was  not  to  be  governed  by  that  Iaw« 
Bertie  v.  54.  Mr.  Cary  devised  his  estate  to  trustees  and 

rSJl'ct     **^^^^  ^^*^'  ^^  *^s^  ^^^  Elizabeth  Willoughby,  for  her 
129.  life,  in  case  that  within  tliree  years  after  the  testator's 
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deaths  she  married  Lord  Guilford ;  but  in  case  die 
marriage  did  not  take  dBect  within  that  time,  then  he 
devised  the  estate  to  Lord  Faolkland.  Upon  the 
death  of  the  testator,  proposals  of  marriage  were 
made  by  Miss  Willoughby's  friends  to  Lord  Guilford, 
which  being  refused,  she  married  Mr.  Bertie.  Lord 
Somers,  assisted  by  Justices  Holt  and  Treby,  held, 
that  as  this  was  a  good  condition  precedent,  and 
not  perfcmned,  no  relief  could  be  given  to  the  young 
lady ;  that  the  estate  must  go  over  to  the  next  in  re- 
mainder, this  being  a  condition  of  marriage,  which 
was  a  thing  that  could  not  be  valued.  It  appears  ^^- '  ^-  ^^^^ 
from  the  Journals,  that  this  decree  was  reversed  in  240,  24)/ 
the  House  of  Lords. 

55.  J.  S.  charged  his  real  estate  with  500/.  to  be  Reeves  v. 
paid  to  his  sister,  Alice  Heme,  within  one  month  5  \^  ^b. 
after  her  marriaire,  but  so  nevertheless  as  she  married  ^'^• 

.  .  4  Geo  2 

with  the  approbation  of  his  brother,  if  Uving;  and  in- 
case she  married  without  his  consent,  the  500/1  was 
Bot  to  be  raised.  Alice  Heme  married  in  the  life- 
time of  her  brother,  without  his  consent ;  the  question 
was,  whether  she  was  entitled  to  the  500/.  or  not ; 
for  it  was  said  that  this  was  a  condition  only  in  terror 
rem  ;  that  the  construction  of  such  a  condition  always 
had  been,  where  there  was  no  devise  over,  that  such 
a  condition  was  void  ;j*otherwise  where  limited  over ; 
and  here  it  was  not.  On  the  other  side  it  was  argued 
that  this  was  a  condition  precedent,  and  nothing  < 
arose  or  became  due  but  upon  the  marrying  with 
eonsent ;  that  being  a  devise  of  money  out  of  land^ 
or  of  a  charge  upon  land,  it  was  to  be  considered  as 
a  devise  of  land,  and  to  be  governed  by  the  same 
rules ;  then  being  a  plain  condition  precedent,  nothing 
arose.  And  for  this  were  cited  the  two  preceding 
cases.    Sir  Joseph  Jekyll  held,  that  the  charge  being 

C  2 
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upon  land^  the  cade  was  to  be  decided  by  the  same 

rule  as  if  it  had  been  a  devise  of  hud ;  and  beiii^ 

plainly  a  condition  precedent,  nothing  vested :  for  it 

would  be  too  hard  to  change  the  land,  contrary  to 

the  express  will  of  the  testator,  and  to  say,  the  money 

should  be  raised,  when  the  testator  said  it  should  noLr 

Decreed  accordingly. 

56.  The  validity  of  conditions  in  restraint  of  mar-^ 

riage  without  consent,  was  also  established,  in  the 

case  of  a  trust  term,  created  for  the  purpose  of  rais^ 

ing  portions  for  daughters,  by  the  following  determi^ 

nation. 

Harvey  y.  57*  Sir  Thomas  Aston  settled  his  estate  to  the  use 

^J°f  •  •^^      of  himself  for  life,  remainder  to  trustees  for  a  term  of 
)  Atk.  361.  . 

Con|.  R.  726.  years,  upon  trust,  in  case  he  should  have  no  son,  and 
Willet  R.  83.  ghQuid  have  two  daughters,  living  at  the  time  of  hia^ 

4eath,  that  the  trustees  of  the  term  should  raise  fttr 
such  daughters  £000/.  a  piece,  if  they  married  with 
the  consent  of  their  mother  \  and  if  either  of  them 
died  before  marriage,  with  such  consent,  her  portion 
to  cease,  and  the  premises  to  be  discharged ;  or  if 
raised^  then  to  be  paid  to  the  person  to  whom  the 
premises  should  belong.  Sir  T.  Aston  gave,  by  his 
will,  to  each  of  his  daughters,  an  additional  portion 
of  9000  /•  subject  to  the  like  condition  as  in  the  settle-^ 
ment ;  he  died,  leaving  two  daughters,  who  married 
without  the  consent  of  their  mother ;  and  afterwards^ 
Jled  a  bill  in  Chancery  against  the  trustees  of  the 
term,  and  their  father's  executors,  to  have  their  por-^ 
tions  raised.  It  was  answered,  that  the  two  daugh-« 
ters  had  married  without  the  consent  of  their  mother^ 
although  they  and  their  husbands  were  informed^ 
previous  to  their  respective  marriages,  of  the  dause 
by  which  they  were  restrained  from  marrying,  with< 
out  Such  consents  * 
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Sir  Joseph  Jekyll  decreed,  that  the  plaintifl^  were 
entitled  to  their  original  portions,  as  well  as  to  the 
additional  portions  given  by  the  will. 

*  

Upon  an  appeal,  Lord  Hardwicke,  assisted  by 
Lord  Chief  Justice  Willis^  Lord  Chief  Justice  Lee,  ' 
and  Lord  Chief  Baron  Comyns,  determined  that  the 
daughters  of  Sir  Thomas  Aston  were  not  eiatitied 
to  these  portions,  in  consequence  of  their  marriage 
vritfaout  their  mother's  consent. 

Lord  Chief  Baron  Comyns  said,  the  intention  of 
Sir  T.  Aston  was  perfectly  clear,  that  his  daughters 
should  not  take  portions  if  they  married  without  con* 
sent.     The  objection  which  had  been  most  relied  en 
was,  that  in  the  civil  law,  restrictions  of  this  kind 
were  looked  on  as  unlawful ;  and  that  the  doctrine 
of  the  civil  law  had  been  adopted  by  the  Court  of 
Chancery.     In  cases  of  pecuniary  legacies,  that  eourC 
had  indeed  in  some  points  adopted  the  rules  establish- 
ed ip  the  ecclesiastical  courts ;  but  even  cmthis  sub- 
ject that  court  had  not  adopted  the  rules  of  the  civil 
law ;  for  where  a  legacy  was  given  upon  condition  of 
marriage,  with  consent,  with  a  devise  over  of  the 
legacy,  on  breach  of  the  condition,  the  condition  had 
been  held  good.     It  wa»  a  known  maxim,  that  where^ 
the  estate  was  to  arise  upon  a  condition  precedent^  it 
could  not  vest  until  the  condition  was  performed : 
this  had  been  so  strongly  adhered  to,  that  even  where 
the  condition  was  become  impossible,  no  estate  should 
grow  thereon. 

Lord  Chief  Ju^ce  Willes  said,  that  two  poibts  had 
been  made  on  this  case.  1.  If  it  was  the  intention  of 
Sir  T.  Aston  that  his  daughters  should  have  their 
portions,  whether  they  married  with  consent  or  not* 
8.  If  it  was  his  intention  that  they  should  not  j  then 
whether  this  'intent  was  agreeable  to  the  rules  of  law* 

C'8 
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and  equity .^    As  to  the  first,  there  could  be  no  doabt 
either  upon  the  settlement,  or  the  will.    As  to  the 
second  point,  to  begin  with  the  will,  the  rule  was, 
that  voluntas  testatoris  toitan  est;  if  not  inconsistent 
with  the  rules  of  law  and  equity ;  and  they  should 
be  very  plain  indeed,  to  defeat  the  intention  of  the 
testator.     The  restraint  in  this  case  must  be  taken  to 
be  either  a  condition  precedent,  or  a  limitatioii  <^ 
the  time  of  payment ;  if  the  first,  the  case  of  Bertie 
ante,  §  54.     y.  Faulkland  was  in  point ;  if  it  was  taken  as  a  limit- 
ation of  the  time  of  payment,  and  that  seemed  the 
proper  construction,  then  even  the  civil  law  would 
not  say  that  they  were  now  entitled,  because  the 
time  was  not  come. 

Lord  Chief  Justice  Lee  said^  there  were  three  sorts 
of  conditions  to  be  rejected*  1.  Such  as  were  repug* 
nant.  2.  Such  as  were  impossible  in  their  creation. 
3*  Such  as  were  mala  in  se*  But  this  condition  of 
manying  with  consent  did  not  come  under  any  of 
ante,  f  53*     those  heads ;  and  in  Fry  v.  Porter  it  was  admitted 

that  such  a  condition  was  good  in  respect  of  land. 
That  though  where  a  compensation  could  be  made, 
it  was  true  there  was  but  little  difference  between 
conditions  precedent  and  subsequent,  yet  where  a 
condition  was  annexed  to  a  portion,  in  order  to  have 
a  marriage  with  consent,  there  was  an  equitable  dif^ 
ference.     In  the  case  of  a  condition  subsequent,  the 
thing  was  vested  ^  and  though  in  the  nature  of  a 
penalty,  yet  the  intent  should  be  clear  and  jdain,  by 
an  express  devise  over  to  divest  it :  But  in  the  case 
of  a  condition  precedent,  for  which  there  could  be 
no  compensation,  it  would  be  giving  an  estate  against 
the  intent  of  the  donor,  to^  dispense  with  the  condi* 
tionl:    There  were  no  words  to  vest  the  po|jtiond  in 
Ijbe  daughters  till  a  marriage  with  consent ;  imd  h# 
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very  much  governed  his  opinion  by  the  particular 
penning  of  the  deed,  which  had  made  this  a  condi- 
ticm  precedent;  and  had  vested  nothing  in  the 
dBrUght^rs  tiU  a  marriage  with  consents  Upon  the 
iMrbole^  therefore,  he  was  of  <^inion  that  a  condition  to 
merry  with  consent  was  a  lawful  one^  that  it  was  an* 
nexed  to  these  portions ;  that  it  was  a  condition  pre* 
cedent ;  and  that  nothing  could  vest  in  the  plaintifis, 
till  that  condition  was  peiibrmed. 

Lord  Hardwicke  said  he  agreed  with  the  judges  in 
opinion,  and  held  that  nothing  was  more  fixed,  since 
the  case  of  Pawlet  v*  Pawlet,  than  that  portions  i  Vern.  204. 
charged  on  land  would  not  vest  till  the  time  of  pay^^ 
ment  came,  which  in  this  case  was  not  till  a  marriage 
with  consent ;  therefore  there  was  no  rule  in  law  or 
equity  that  could  excuse  the  want  of  such  consult; 
That  there  was  no  such  rule  where  they  were  given 
over,  had  been  clearly  proved ;  and  the  ordering  that 
the  estate  should  be  exonerated,  he  thought,  was 
equal  to  a  devise  over.  But  admitting  that  there 
was  no  devise  over,  then  the  question  would  be, 
whether  this  condition  was  m  terrorem  only.  He  said 
he  did  not  know  that  the  rule  obtained  ^o  generally 
as  had  been  laid  down ;  he  had  understood  it  only 
of  legacies,  and  not  of  portions.,  These  portions  arosfe 
out  of  land,  and  had  nothing  testamentary  in  them, 
so  were  not  subject  to  the  jurisdiction  of  the  eccle- 
siastical court ;  nor  to  be  governed  by  the  rules  of 
the  civil  law ;  but  were  subject  only  to  the  rules  of 
the  common  law.  If  Sir  T.  Aston  had  expressly 
limited  the  term  to  his  daughters,  on  their  marrying 
with  consent ;  the  term  could  never  arise,  until  they 
were  so  married.  Why  had  he  not  the  same  power 
^er  the  trust  of  the  term,  as  ovw  the  term  itself  ?—•• 
Hk  decree  was  revised.  ' 
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d8.  In  a  subsequent  case,  a  woman  devised  in  these 
words— "  Provided  always,  and  it  is  my  will,  if  way 
daughter  Mary  marry  by  and  vrith  the  consent    of* 
the  trustees,  signified  in  writing  before  such  marriage 
had,  then  and  not  otherwise,  I  give  and  devise  unto 
my  said  daughter  Mary  the  sum  of  800/.  ;*'  and  chai^ged 
all  her  real  estates  with  the  payment  of  her  debts  and 
legacies.     Mary  married  without  the  consent  of  the 
trustees,  and  died  soon  after ;  but  before  her  death 
the  trustees  declared  their  consent  and  approbation. 
On  a  bill  filed  by  Rejmish  for  payment  of  this  legacy. 
Lord  Hardwicke  said ;  as  Mary  married  without  the 
consent  of  the  trustees,  their  consent  or  approbation 
afterwards  was  immaterial,   because  no  subsequent 
approbation  could  amount  to  a  performance  of  the 
condition,  or  dispense  with  a  breach  of  it.  - 

If  the  legacy  was  to  be  considered  as  a  charge 
originally  upon  the  lands,  it,  must  have  the  same  con- 
sideration as  a  devise  of  lands  would  have :  in  thai 
case  nothing  could  be  clearer  than  that  the  legacy, 
could  not  be  raised ;  because  nothing  vested  before 
the  condition  performed. 

59*  The  Court  of  King's  Bench,  upon  a  case  lately 
sent  out  of  Chancery,  was  of  opimon  that  a  condition^ 
restraining  a  lady  from  marrying  a  native  of  Scotland^ 
was  good* 

60.  Conditions  in  restraint  pf  marriage  are  how- 
ever so  far  discouraged  by  the  English  law,  that  they 
are  construed  strictly,  in  favour  of  the  persons  on 
whom  such  restraints  are  laid. 

61.  J.  S.  having  four  daughters,  A.  B.  C.  and  D«y 
devised  several  parcels  of  his  estate  to  his  four 
daughters;  and,  among  other  devises,  he  gav^  to 
his  truatees  his  lands  in£.  and  F.,  in  trust  for  his 
daughter  A.,  imtil  her  marriage  or  death  j  and  in  case' 
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she  married  with  the  consent  of  the  trustees,  then 

to  her  and  her  heirs  ;  but  in  case  she  should  marry 

without  their  consent,  then  to  her  other  sisters  equally 

between  them.     Three  years  after  the  date  of  the 

jwiil,  A.  married  with  the^  consent  and  approbation  of 

tier  lather,  who  settled  upon  this  marriage  part  of 

-the  lands  which  he  had  devised  to  her,  and  Some 

other  property.      A  year  after  J.  S.  died,   without 

having  altered  his  will ;  it  was  objected  that  this  was 

a  condition  precedent,  ^nd  until  performance  the 

estate  could  not  vest,  and  that  equity  ought  not  tQ 

aid  in  such  a  case. 

Lord  Cowper  held  that  by  the  marriage  with  the. 
ccmsent  of  the  father,  the  condition  was  dispensed 
with,  and  the  devise  became  absolute  :  for  conditions 
of  this  kind,  whether  precedent  or  subsequent,  were 
in  the  nature  of  penalties  or  forfeitures ;'  if  the  •subr 
stantial  part  and  intent  was  performed,  equity  would 
supply  small  defects  and  circumstances ;  and  favour 
the  devisee.  Here  was  no  forfeiture:  it  was  never 
the  intent  of  the  testator  that  the  estate  should  be 
taken  from  the  first  devisee,  when  it  could  not  go 
to  the  devisee  over ;  and  be  let  to  descend  to  the 
heir  at  law. 

62.  A  person  devised  all  his  lands  to  one  Comyns  Robinson  v. 
and  his  heirs,  to  the  use  of  him  and  his  heirs,  in  trust  Foit^i64. 
for  payment  of  debts ;  and  aft;erwards  in  trust  for  his 
grand-daughter  Mary,  and  the  heirs  of  her  body,  re- 
mainder to  Comyns  and  his  heirs»  upon  condition 
that  he  should  marry  the  testator's  grand-daughter 
Mary.  Comyns  offered  to  marry  the  lady,  but.aha 
revised,  and  soqn  after  married  another  person^        -^ 

Lord  Talbot  was.  of  ppiiiion  that  ihift  ymt  a  condi-.  Daly  v.  Dcs- 
tioa  subsequent,  and  that  it  was  .dispensed  with  by  2^tk.26L 
the  refusal  of  the  l^dy.  \, 
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LoDgv.         ;    63*  A  person  devised  his  estate  to  trustees,  to  the 
4  BuiT  Mfe2  ^®  ^^  ^®  ^^  Robert  for  life,  remainder  to  the  ^wife 

of  such  son  for  life,  remainder  to  the  first  and  other 
sons  of  his  said  son  in  tail ;  ivith  a  proviso  that  if  the 
son  should  marry  any  woman  not  having  a  compe- 
tent marriage  portion,  otj  Mdthout  the  consent  and 
approbation  of  the  said  trustees,  their  heirs  and  as* 
signs,  in  writing  under  their  hands  and  seals,  first 
had  and  obtained;  then  his  trustees,  immediately  after 
the  decease  of  his  son,  should  stand  seised  of  the  pre* 
mises,  to  the  use  of  the  testator's  two  daughters ;  and 
he  declared  that  the  said  proviso  or  condition  was  not 
intended  by  him,  or  to  be  construed  or  taken  to  be 
in  terrarem ;  but  a  condition  in  want  of  perfinrmance 
whereof  in  every  respect,  the  estate  should  in  no 
case  be  vested  in  his  son,  nor  the  heirs  of  that 
marriage.  The  son  married  a  woman  who  had  a 
competent  portion,  but  without  the  consent  orap* 
probation  of  the  trustees*  Upon  the  death  of  the  son, 
the  daughter  claimed  the  estate  under  the  conditicxi 
in  the  will. 

Lord  Mansfield—  ^^  Conditions  in  restraint  of  mar^ 
riage  are  odious,  and  are  therefore  held  to  the  utmost 
rigour  and  strictness ;  they  are  contrary  to  sound 
policy ;  by  the  Roman  law  they  are  all  void.  Condi- 
tions precedent  must  previously  fexist ;  therefore  in 
these  there  can  be  no  Uberality,  except  in  the  con- 
struction of  the  clauses.  But  in  cases  of  conditions 
subsequent,  it  has  been  established  by  precedents, 
tiiat  where  the  estate  is  not  given  over,  they  shall  be 
considered  as  only  in  terrorenu  Hus  shews  jiow 
odious  conditions  are ;  for  in  reason  and  argument 
the  distinction  between  being  and  not  being  limited 
over,  is  very  nice ;  and  a  clause  can  carry  very  little 
terror  which  is  adjudged  to  be  pf  no  e&ctt    If  the 
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estate  is  given  over»  such  a  condition  cannot  be  got 

over.    The  present  case  is  doubly  in  terrorem^  and 

made  so  by  .adding  the  clause,  that  the  said  proviso 

or  condition  was  not  intended  by  him»  nor  to  be  con* 

strued  or  taken  to  be  m  terrorem.    In  the  case  of  Daly  3Atk«  26l« 

^Jr.  Clanrickarde  in  Chancery,  10th  December  1738, 

tJie  condition  was,  that  he  should  marry  with  the 

eonsent  of  trustees ;  if  not,  the  estate  was  given  oven 

The  trustees  were  applied  to ;  they  offered  to  agrees 

on  a  ptoper  settlement  being  made ;  the  marriage 

^was  had  without  their  knowledge ;  but  the  settlement 

being  afterwards  made,  their  conditional  consent  was 

holden  to  be  sufficient*    In  the  case  of  Bolton  et  Ux^ 

V.  Humphries  et  al.  SOth  February  Y155^  in  Cane,  the 

condition  was,  that  if  she  married  with  the  consent  of 

N.  H.  in  writing,  then,  &c*  and  the  estate  was  given 

over.    She  married  without  his  privity,  but  he  gave 

his  coasent  as  soon  as  he  knew  of  the  marriage.  Lord 

Hardwicke  held  this  a  sufficient  consent,  to  entitle  her 

to  the  real  and  personal  estate,  which  was  given  her 

if  she  married  with  the  consent  and  approbation  of 

N.  H.  to  be  signified  in  writing.    I  mention  these 

cases  to  shew  that  the  court  ought  not  to  make  strides 

in  favour  of  a  forfeiture.    There  can  be  but  one  true 

legal  construction  of  these  conditions,  and  therefore 

it  must  be  the  same  in  th^  Court  of  Chancery,  and  all 

the  other  courts  in  Westminster  Hall.    The  meaning 

■ 

of  the  testator,  or  the  controul  which  the  law  puts 
upon  his  meaning,  cannot  vary,  in  what  court  soever 
the  question  chances  to  be  determined.  In  the  present 
case  the  forfeiture  is  so  cruel  as  to  begin  with  the 
innocent  issue  of  the  pffender ;  who  is  to  have  it  for 
his  own  Me  at  all  events.  This  testator  considered 
money  as  the  only  qualification  ciz  wife ;  but  he  still 
ne^  to  l^ve  it  ix>  the  judgement  of  the  trustees. 
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whether  there  might  not  be  some  equivalent  for 
money :  he  only  meant  to  require  their  sanction,  in 
case  his  son  married  a  woman  without  a  con^ieteBt 
fortune.  This  is  undoubtedly  a  condition  precedent; 
it  must  have  been  performed  before  the  son  could 
^ke,  before  his  interest  could  vest.  The  construc- 
tion must  be  to  vest  the  estate,  in  qase  his  son  married 
ft  woman  with  a  competent  fortune,  oTy  had  the  con- 
sent and  approbation  of  his  trustees,  to  marry  a 
woman  without  one.  The  blunder  is  in  the  penning 
only ;  the  meaning  is,  that  in  either  event  it  shall,  vest : 
the^  performance  of  either  part  of  the  alternative  vests 
^he  estate.  Here  is  no  objection  to  the  marriage, 
and  pne  of  the  trustees  is  become  one  of  the  devisees 
over ;  therefore  a  cause  of  objection  ought  to  be 
shewn,  otherwise  it  shall  be  considered  as  if  his  con- 
sent  was  withholden  without  reason*  The  conse- 
quence is,  that  judgement  must  be  given  for  the 
.  defendant'' 

The  three  other  Judges  concurred  in  thinking  it  to 

have  been  the  intention  of  the  testator,  that  his  son's 

complying  with  either  part  of  the  alternative,  should 

be  a  performance  of  the  condition  ;  that  he  did  not 

incur  a  forfeiture,  unless  he  had  broken  both  parts  of 

O'Callaghan   jj .  and  that  conditions  in  restraint  of  marriage  ought 

5  Ves.  117.     to  be  construed  with  the  utmost  rigour  and  strictness^ 

Scott  V.  64,,  In  a  modem  case  of  personal  property,  it  was 

Jur.  Arg.     '  beld  that  the  same  principles  of  policy  which  annul 

IM  k  *  7?2      co^ditioM  that  tend  to  a  general  restraint  of  marriage, 

will  favour  and  support  them,  when  they  merely  pre- 
8cril>e  such  provident  regulations  and .  sanctions,  as 
tend  to  protect  the  individual  from  those  consequences 
\o  which  an  overhasty,  rash*  or  precipitate  match 
would  probably  lead.  Therefore  if  the  conditions  are. 
only  such,,  whereby  a  marriage  is  not  altogether  p«K 
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hibited,  but  only  in  part  restrained ;  as  in  respect  of 
time,  place,  or  person ;  then  such  conditions  are 
^ood.  An  injunction  to  ask  consent  is  lawful,  as  not 
restraining  marriage  generally.  A  condition  pre- 
scribing due  ceriemonies,  and  place  of  marriage,  is 
good,  which  only  limits  the  time  to  the  age  of  twenty- 
one,  or  any  other  reasonable  age,  provided  it  be  not 
used  evasively  to  restrain  marriage  generally. 

65.  A  condition  restraininff  a  widow  from  marriaire  .^»^owt  may 
generally  is  good.  from  Mar- 

66.  R.  H.  devised  certain  lands  to  his  wife  and  her  "^' 
heirs ;  but  if  she  married  again,  then  he  devised  those  J|}^"  ^' 
lands  to  his  daughter  in  fee.  The  wife  married  again ;  2  Stra.!  128. 
it  was  adjudged  that  the  estate  should  go  over  to  the 
daughter. 


(   so    ) 
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Section  1. 

TirriTH  respect  to  the  performance  of  a  condition 
^  ^  Lord  Coke  says,  a  diversity  is  to  be  understood 
between  conditions  that  are  to  create  an  estate,  and 
conditions  that  are  to  destroy  an  estate.  For  a  con- 
dition that  is  to  create  an  estate  is  to  be  performed  by 
construction  of  law,  as  near  it  as  may  be,  and  ac- 
cording to  its  intent  and  meaning,  albeit  the  letter 
and  words  of  the  condition  cannot  be  performed. 
But  otherwise  it  is  of  a  condition  that  destroys  an 
estate  ;  for  that  is  to  be  taken  strictly  j  unless  it  be 
in  certain  special  cases. 

2.  Where  a  literal   performance  of  a  condition 
becomes  impossible,  by  the  happening  of  some  future 
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event,  it  must  then  be  performed  as  near  the  intent 
as  possible. 

S.  Thus  Littleton  says,   if  a  feofifaient  be  made  j  352. 
itpon  condition  that  the  feoflfee  shall  give  the  land 
to  the  feoflfi>r  and  liis  wife,  to  hold  to  them  and  to 
the   heirs  of  their  two  bodies  engendered^  and  for 
de^Biult  of  such  issue,   the   remainder  to  the  right 
heirs  of  the  feoffi)r.     In  this  case,  if  the  husband  dies^ 
living  the  wife,  before  any  estate  tail  made  unto 
them,  then  ought  the  feofiee  to  make  an  estate  to 
the  wife,  as  near  to  the  intent  of  the  condition  as  , 
may  be ;  that  is,  to  limit  the  land  to  the  wife  for 
life,  without  impeachment  of  waste,  remainder  to  the 
heirs  df  the  body  of  her  husband,  on  her  b^otten ; 
remainder  to  the  right  heirs  of  the  husband. 

4k  Where  there  is  a  condition  precedent  copulative, 
the  whole  must  be  performed  before  the  estate  can 
arise. 

5.  Sir  H.  Wood,  reciting  the  intended  marrii^  of  wood  ▼. 
his  daughter  with  the  Duke  of  Southampton,  limited  SouthMop- 
his  estate  to  the  use  of  himself  for  life,  remainder  to  isel  Show.  * 
the  use  of  trustees  and  their  heirs,  to  the  intent  that  ^^^  ^^  ^* 
in  case  the  Duke  of  Southampton  should  be  married 
to  his  daughter,  after  the  age  of  sixteen,  and  they 
should  have  issue  male,  then  the  trustees  and  their 
h^  should  stand  seised  of  the  premises  in  trust  for 
the  duke,  during  his  life.    The  marriage  took  place 
before  the  lady  was  sixteen,  but  she  lived  to  that 
age,  and  died  without  issue*     The  question  was, 
whether  the  duke  was  entitled  to  an  estate  for  life.—* 
It  was  decreed  that  the  duke  was  entitled  to  an  estate 
for  Jiife  under  the  settlement ;  but  this  decree  was  re- 
versed in  the  House  of  Lords,  and  Lord  Chief  Baron  Ck>m.  R.  732. 
Comyns  says,  the  reversal  was  founded  on  this^  that 
the  words  were  plain  and  certain,  that  there  must 
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hot  only  be  a  marriage,  but  also  issue  male.     And 

when  a  condition  copulative,  consisting  oi  several 

branches,  is  made  precedent  to  any  use  or  trust,  the 

entire  condition  must  be  performed ;  else  the  use  or 

trust  can  never  arise  or  take  place.     And  it  would 

be  violence  to  break  the  condition  into  two  parts, 

which  was  but  one,  according  to  the  plain  and  natural 

sense  of  it* 

Who  maj  6.  With  respect  to  the  person  who  may  perform  a 

pe  ormi .     condition,  it  is  a  general  rule  that  every  one  who  has 

1  Inst.  207  h.  an  interest  in  the  condition,  or  in  the  land  to  which 

it  relates,  may  perform  it.     As  if  a  feoffee,  upon  con* 
dition  to  pay  at  Michaelmas  20/.,  enfebfl^  another 
person  before  that  time,  the  second  feoflfee  may  per- 
form the  condition. 
Lit,  i  234.         7.  Where  a  time  is  appointed  for  the  performance 

of  a  condition,  the  right  to  perform  it  will  descend 
.  to  the  heir.  Thus  if  a  feofiment  be  made  upon,  con- 
dition to  be  void,  if  the  feoffor  pays  a  certain  sum  of 
money  on  a  particular  day,  though  the  feoffor  should 
die  before  the  day  of  payment,  yet  his  heir  may  per- 
form the  condition. 
Marks  v.  8.  A  person  having  two  sons,  B.  and  C,  devised 

£q.  106.        lands  to  his  wife  for  life,  after  her  death  to  his  son 

C.  and  his  heirs:  provided  that  if  B.  did,  within 
three  months  after  the  death  of  his  wife,  pay  to  C, 
his  executors  or  administrators,  the  sum  of  500 /L 
then  the  said  lands  should  go  to  B.*  and.  his  heirs. 
The  wife  lived  several  years,  and  during  her  life  B. 
died,  leaving  J.  D.  his  heir ;  who  not  being  heir  at 
law  to  the  testator,  the  question  was,  whether  he 
could,  after  the  death  of  the  wife,  perform  the  cOn* 
dition.  And  though  it  was  objected  that  this  being 
a  condition  precedent,  and  merely  personal  in  B., 
who  had  neither  jt^  m  re  nor  ad  rem,  and  could  not 
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therefore  release  or  extinguish  the  condition^  conse- 
quently that  his  heir  could  not  perform  it  after  his 
death;  yet  it  was  held,  and  so  decreed,  that  the 
possibility  of  performing  tins  condition  was  an  interest 
or  right,  or  sdntittajuriSt  which  vested  in  B.  himself, 
and  descended  to  his  heir,  who  might  perform  it. 

9*  But  where  the  words  of  a  condition  are  general, 
and  no  time  is  specified  for  the  performance  of  it, 
such  a  condition  must  be  performed  by  the  party  to 
whom  it  is  reserved,  and  not  by  his  heir. 

10.  Thus  Littleton,  $  3d7»  says,  where  a  feoffment 
is  made  upon  condition,  that  if  the  feoffor  pays  a 
certain  sum  of  money  to  the  feofiee,  then  it  shall  be 
lawful  for  the  feofibr  and  his  heirs  to  enter.  In  this 
case,  if  the  fieoffor  dies  before  the  pa3rment  is  made, 
his  heir  cannot  perform  the  condition. 

11.  Where  a  particular  time. is  appointed  for  the  At  what 
performance  of  a  condition,  it  must  be  performed  at  ^^'"^' 
or  before  that  time.     But  where  no  particular  time 

is  appointed,  the  person  to  whom  the  condition  is 
reserved,  must,  in  some  cases,  perform  it  within  a 
reasonable  and  convenient  time ;  and  in  other  cases 
he  msLy  perform  it  at  any  time  during  his  life.  But  Lit.  §  337. 
if  he  dies  without  performing  it,  the  right  is  not 
transmitted  to  his  heir. 

IS.  Thus  if  a  feoffinent  be  made  upon  condition,  2  And.  73. 
that  if  the  feoflfee  does  not  pay,  &c.  it  shall  be  lawful 
for  the  feo&r  to  re-enter  \ '  the  money  ought  to  be 
paid  to  the  feoffor  in  convenient  time,  for  it  is  not 
leasonable  that  the  feo£fee  shall  have  the  benefit  of 
the  land,  and  not  pay  the  money.    But  if  the  con^ 
dition  be,  that  if  the  feoffor  pays,  &c.  he  may  re-enter ; 
the  feofibr  has  time  to  pay  it  during  his  life,  because 
the  other  has  the  profit  of  the  land,  and  has  no  loss 
by  the  nonpayment 
Vol.  II.  D 
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At  what        '    13.  Where  a  particular  plaee  is  ajqpointed  for  the 
«  t.  .  ,^      toerftntnance  of  a  oonditioii,  the  party  who  is  to  per- 

1  Roll.  Ab.       \  »  T  /.        t 

444.  ftxrm  it  must  come  to  that  place ;  for  the  peiaon  to 

whom  the  condition  is  to  be  perfbnned  is  not  obliged 
to  aocept  t£  the  performance  ekewhere :    he  may 
however,  if  he  pleases,  accept  <^  the  pmformance  at 
another  place,  and  such  acceptance  will  be  good. 
Lit.  f  340.     .    14.  If  no  particidar  place  be  iippointed  for  the 
°^^'        '  peffonnance  of  a  condition,  and  the  condition  be, 
that  the  feofibe  shall  pay  a  sum  of  money :  in  that 
CMe  the  feofi^e  must  seek  for  the  person  to  whom 
^e  money  is  to  be  paid,  if  he  be  within  the  realm  ^ 
if  ihe  is  out  of  the  realm,  then  it  is  not  incumbent  on 
the  feoffee  to  seek  him,  nor  is  the  condition  broken. 
Id.  >15.  Where   the  condition  is,   to  deliver  twenty' 

2  Leon.  260.  q^aJtgJ.s  of  wheat,  or  twenty  loads  of  timber,  or  such 

Uke,  the  feo^r  is  not  bound  to  carry  the  same  about, 
and  seek  the  fooiiee ;  but  the  feoffor  must,  ^bef^ 
tiie  day,  go  to  ^e  feofiee,  and  learn  Hi^here  ^he  wiU 
app^QJnt  to  receive  it,  and  there  it  must  be  dc^v^md. 
Wbo  are  'I6.  Where  an  estate  is  given  ^pon  condition,  the 

^erform^it      *^*^g  possession  of  the  land  to  which  the  condition 

is  annexed,  binds  to  the  performance  of  the  condition^ 

even  though  such  performance  i^ould  be  attended 

with  a  loss. 

Att.  fi^t^.'^^.        !?•  i^^  estate  being  devised  to  Ohrist^s  Hospital, 

Std^s^Bro!  mi  condition  of  maintaining  six  children  from  a  par- 

Cha.R.  165.  tituktr  parish :  the  hospital  having  taken  possessicm 

itf  the  estate,  the  r^its  at  first  proved  insuffioieitt  to 
Ms^tain^six  ehfldren,  soti^t  the  'hospital  had  oidy 
iMMinfeained  three;  and  an  account  having  been ^ex- 
htbited  to  thegovemors,  the  latter  had  beeuMMitiiified. 
Bitt,  wpon  Aling  the  infenwrtien,  it  was  found  that 
«tliere  had  l>een  a  mist^e  in  the  aceoiBtt»  the 't^Ms 
^  not  having  been  expgoided,  and  it  appeared  ihiA 

•6  .  . 
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f^ey  had  becomie   suiSoient  to  maintain  the  whole 
number. 

Lord  Thui4ow  said,  that  whether  f^e  rents  were 
€M*  wei'e  iKrt;  ^irfSdent  to  maintain  the  number,  the 
|K>8|>ital»  having  taken  possession  of  the  estate,  was 
bound  to  perform  the  condition ;  and  that  they  Should  Att.  Gen. 
fiove  considered  c^that,  previous  to  taking  possession.  3  Ves.  033'. 

19.  If  an  estate  be  viade  to  a  married  w6inan  upon  1  Roll.  Ab. 
condition,  she  will  be  bound  to  pefi^Mnn  it>  t^ecause  ^^^" 
thiB  does  not  eharge  her  person,  but  the  land.  So  if 
an  estate  be  made  to  an  in&nt,  upon  an  express  cour 
i^tion,  the  iij^smt  will  be  bound  to  perform  it.  And 
if  an  estate  be  made  to  a  persc^  itt  fee  upon  condition, 
bis  heir,  iii  case  of  his  death,  though  he  be  witldn  s^e^ 
shall  be  bound  by  the  condition. 

19-  When  a  condition  is  perfoimed,  it  is  thence-  Effect  of  the 
forth  entffely  gone  ;  and  the  thing  to  which  it  was  Jf  ^c™n  """^ 
annexed  becomes  abisolute  and  unconditional.  dition. 

We  have  seen  that  this  was  the  principle  adopted  Tit.  2.  c.  1 . 
|>y  the  judges,  in  the  construction  of  a  ^ft  to  a  man 
and  the  heirs  of  his  body.  But  the  statute  de  demis 
took  away  that  construction,  and  declared  that  this 
kind  of  estate  shoidd  descend  to  the  heirs  of  the  body 
only  of  the  grantee  ;  and  that  there  remained  a  re- 
vemon  in  the  graht<Mr ;  not  a  right  of  entry  for  a 
ixmdition  broken. 

80,  There  are  several  circumstances  whidi  wiH  What  excuses 
excuse  the  non*perfbrmance  of  a  condition.  Thus,  forJ^ce^oV' 
where  Ae  perfoxmance  of  it  becomes  impossible  by  a  Condition. 

*L       ^     If  A    ^    ij.  '  ^  1  Inst.  206a. 

|iie  act  pfAjrofl,  It  IS  excused*  2  Atk.  is. 

SI.  A  pwsira-deviffed^his  estate  to  his  eldest  daugh-  Thomas 
ter,  upon  condition  she  would  niarry  his  nephew,  on  Vsalk.  170, 
0t  before  atife  attafifed  the  age  of  21  years.     The 
nepliew  died  yoeng,  and  the  daughter  never  reifosed; 
M>r  wsts  ever  ^eqmred  to  marry  Wm.    Adjudged  tha^ 
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the  condition  was  not  broken,  having  become  iinpos* 
aible  by  the  act  of  God. 
1  Inst.  206  a.      ^2.  Where  the  performance  of  a  condition  becomes 
^^®^'  impossible  by  the  act  of  God;  if  it  is  precedent,  no 

estate  will  vest ;  but  if  it  be  subsequent,  the  estate 
becomes  absolute. 

'  23.  Where  the  performance  of  a  condition  becomes 

impossible  by  the  act  of  the  person  who  created  it, 

the  e^^e  becomes  absolute. 

Darloy  ^.  24;  Vincent  Darley  devised  his  estate,  called  Bat- 

3B^p^l^'  tins,  to  his  sister,  for  her  life.     He  also  gave  her  the 

Ca.  359.        rents  and  profits  of  all  his  chattel  estates  for  so  many 

years  as  she  should  live,  and  she  should  choose  to 
reside  at  Battins. 

The  testator  afterwards  revoked  the  devise  of  the 
estate  of  Battins,  and  it  was  resolved  that  the  devisee 
was  entitled  to  the  benefit  of  the  chattel  estates,  dis- 
charged from  the  condition  of  living  at  Battins ; 
which  the  revocation  had  put  out  of  her  power, 
Wiglcy  r.  ^.  If  a  condition  consists  of  two  parts,  of  which 

Cro.  Eliz/      ^^^  ^^  impossible  to  be  performed  at  the  time  when 
780.  it  was  created,  yet  the  other  must  be  performed,  and 

the  performance  of  the  part  which  is  possible  will  be 
sufficient 
Laughter's         26.  But  where  a  condition  consists  of  two  parts  in 
21^*    •  ^  ^^  disjunctive,  and  the  party  has  an  election  which 

of  them  to  perform^  and  both  are  possible  at  the  time 

of  creating  the  condition,  but  one  of  them  becomes 

after  impossible  by  the  act  of  God ;  this  will  excuse 

the  performance  of  that,  and  also  of  the  other ;  for 

otherwise  the  election  would  be  taken  away  by  the 

act  of  Ood. 

1  Ld.  Raym.      27-  In  a  subsequent  case  it  was  said  by  the  Court 

Da^Cosu      ^^  Common  Pleas — "  That  the  rule  and  reason  in 

^.Davk.       Laughter's  pase  ought  not  to  be  taken  so  largely  aa 
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Lord  Coke  has  reported,  but  according  to  the  nature  l  Bo8«&Ful. 
of  the  case.*' 

28.  A  condition  may  also  be  excused  by  the  de-  l  Roll.  Ab. 
fault  of  the  person  to  whom  it  is  to  be  peiformed,  viz. 
by  tender  and  refusal.     It  is  also  excused,  1.  by  his 
absence  in  those  cases  where  his  presence  is  neces- ' 
sary,  for  the  performance  of  it ;  2.  by  his  obstructing  > 
or  preventing  the  performance  of  it ;  3.  by  his  neg-  • 
lectihg  to  do  the  first  act,  if  it  be  incumbent  on  him 
to  do  it. 

29*  Thus  if  a  man  be  bound  to' build  a  house,  &c.  Bro.  Ab.Tit. 
he  will  be  excused,  if  the  person  to  whom  he  is  bound    ^^^^*  ^  '^^^ 
prevents  him  from  building  it,  either  by  any  act  of  his 
own,  or  by  any  act  of  a  stranger,  by  his  command. 

30.  The  condition  of  a  bond  was,  that  A.  and  his  Walrond  v. 
wife  should,  in  Easter  term  next  after  the  date  of  the  Jg']*'  ?"*• 
bond,  levy  a  fine  to  B.    Lord  Hobart  said,  that  in 

this  case  B.  was  bound  to  sue  out  a  writ  of  covenant, 
otherwise  the  condition  was  not  broken. 

31.  In  an  action  for  debt  for  500/.,  the  penalty  for  St.  Albans 
articles  of  agreement.     The  declaration  stated  the  iH^n^V^^jj 
agreement  to  have  been,  that.  Shore,  the  defendant,  270. 

was  to  purchase  of  the  Duke  of  St.  Albans  (the 
plaintifiT)  a  farm,  at  the  price  of  S,594/.,  which  was  to 
be  paid  at  Lady-day  then  next,  in  the  following  man- 
ner : — ^The  Duke  was  to  accept  of  a  conveyance  of 
certain  estates  of  Shore,  at  the  price  of  1,840£,  which 
he  was  to  convey  at  the  expence  of  the  duke,  and  ^ 
the  duke  to  make  a  good  title  to  Shore  at  Shore's 
expence,  who,  on  executing  the  conveyances,  was  to 
receive  the  rest  of  the  purchase  money :  all  tiAiber, 
trees,  elms,  and  willows,  which  then  were  upon  any 
<tf  the  estates,  to  be  valued,  and  the  prices  thereof  to 
be  paid  by  the  respective  purchasers.  It  was  also 
agreed^  that  in  case  the  duke  should  not  be  enkUecF 
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'  to  make  a  good  trtle  to  the  estate  before  the  241b  of 
March,  the  agreement  should  be  void. 

The  d^ndimt,  Shoyre,  pleaded  thait  the  duke  was 
not  cApable,  ready,  and  willing  to  make  a  fj6od  title 
to  the  said  farm ;  and  farthcf>  that  the  daid  ddlce  bad 
cut  down  divers  trees  on  the  said  ^arm»  ^faich  by  th^ 
agreement  were  to  be  valued^  wh«reby  the  duke  dis- 
abled himself  from  pex^fotrming  his  ^igreem^at;  for 
which  reason  the  d^end^^t  decHn6d  and  refused  \^ 
carry  the  articles  into  execution.     Replication ;  issue 
on  the  first  plea,  and  general  demurrer  on  the  second. 
Lord  liOi^borough  said  it  was  dear,  that  unlesd  the 
plaititiff  had  done  aQ  that  was  ineumbent  on  him  to 
do,  in  order  to  Create  a  performance  by  the  defi- 
ant (if  he  m^ht  use  the  expression),  he  war  not  en- 
titled to  ^maintain  the  action*     If  he  had  net  set  forth 
a  sufficient  title,  judgement  must  be  against  himi  what- 
ever the  plea  was ;  and  if  the  plea  was  a  good  bar,  the 
same  consequence  would  follow.     Ihat  it  was  argued 
on  the  part  (^the  plaintiff,  that  the  agreement  respect- 
ing the  trees  was  not  a  condition  precedent ;  and 
therefore  a  breach  of  that  agre^nent  could  not  be 
pleaded  in  bar  of  the  action.     In  support  of  this  ar|ii- 
1  H.  Black,    ment,  the  ease  of  BoOne  v.  Eyre  was  cited  j  but  ia 
k.  273.  n.      ^^^  ^^^^  though  the  Court  of  King's  B«ich  hfeW  the 

plea  insufficient,  yet  they  laid  down  a  dear  and  wcll- 
fouaided  d^tinction,  that  where  a  ieovenaat  waOit  to 
the  whole  of  the  consideration,  on  both  aides>  tb^  ^^ 
was  a  condition  precedent ;  but  where  it  did  net  go 
to  the  wholC)  but  only  to  a  part,  there  it  was  net  a 
condition  precedent,  and  each  plutf  must  resoft  to 
his  separate  remedy ;  for  this  plaia  reascm^  became 
the  damages  m%ht  be  unequal.  Then  the  fuesUOi^ 
waSj  whether  the  covenant  <wf  the  plaintiff  went  *P  ^ 
Whole  consideration  of  that  wluch  was  to  be  done  by^ 
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the  defendafit^  The  duke  cleaorly  cov^ianted  to  cqq- 
yejrM  estate  to  the d^lendaQt,  in  whi€l;t.aUL  tbe  timber 
grawixig  on  tJiie  esCdte  was  ttecessacily  iaduded :  the 
timber  was  oot  disjcnned  from  the  estate  by  a  sepaiialie 
valuation  ;  it  was  expressly  agreed  that  all  treesi  &e. 
^vhieb  then  were  upon  any  of  the  estates  should  be 
vahied,  but  it  was  not  to  be  permitted  to  a  party  eoBr 
tjractiBg  to  ccmvey  land,  which  iacluded  the  timber^ 
by  his  own  act,  to  altar  th^  nature  of  it,  between  the 
time  of  entering  into  the  contract,  and  that  of  per-* 
forming  it.  There  might  be  cases  where  the  timbef 
growing  on  an  estate  was  the  chief  inducement  to  a 
purchase  of  that  estate  :  but  it  was  not  necessary  to 
inquire  whether  it  was  the  chief  inducement  to  &  pw« 

<^i9^ornot}  for  if  it  might  be  in  any  sort  a  considf  r^ 

ation  to  the  party  purchasing  to  have  the  timber,  the 

puty  selling  oa^t  not  to  be  permitted  to  alter  the 

estate,  by  cutting  down  any  of  it»    This  was  not  an 

action  o£  covenant  where  one  party  had  performed 

his  part,  but  was  brought  for  a  penalty,  on  the  other 

party  reiutti]^  to  execute  a  contract*    But  to  entitle 

the  party  bringing  the  action  to  a  penal^,  he  ought 

punctually,  exactly,  and  literally  to  complete  his  part. 

The  court  was  therefore  of  opinion  that  the  plea  was  Hard  T.Wad- 

agood  bar  to  the  action :  and  on  this  gave  judgement  ^^»  ^  ^^^ 

fer  the  defendant. 

SQ,  The  Court  of  Chancery  has  in  many  eades  Equity  re- 
interposed  to  moderate  tibe  rigour  of  the  common  co^xSit^sT^ 
law,  in  respect  to  the  breach  of  conditions ;  upon  the 
principte  that.equity  ought  to  relieve  against  all  for- 
feituf^s  jEUid  penalties,  wherever  a  oompenaation  can 
be  made*  It  was  however  formerly  held  that  a  court 
of  efuity  cai^d«  not  relieve  i^ainst  a  condition  pi^* 
cede)!^ ;  but  that,  in  the  case  of  a  condition  subse* 
qnfint,  it  was  otherw»e«    It  is  however  now  settled^ 

D  4 


40 


Mayward 
V.  Angel, 
1  Vera.  222. 


Caee  v.  Rus- 
sell, 2  Vent. 
35J2. 


Grirostone  ^ 
V.  Bruce, 
1  Salk.  156. 


Woodman 
V.  Blake, 
2  Vera.  222. 


Title  XIII.  Estate  on  Conditian.  Ch.  ii.  §  82 — ^. 

that  the  substantial  diflerence  which  governs  the  in-' 
terference  of  courts  of  equity  in  cases  of  conditions, 
is  not  whether  the  condition  be  precedent  or  subse* 
quent,  but  whether  a  compensation  can  or  cannot  be 
made.   -      . 

33-  A  married  woman  having  a  power  to  dispose 
of  lands,  devised  them  to  her  executors,  to  pay  300L 
out  of  them  to  her  son  j  provided  that  if  the  fkther 
gave  not  a  sufficient  release  of  certain  goods  to  her 
executors,  then  the  devise  of  the  500  i  should  be 
void,  and  it  should  go  to  the  executors.  After  the 
death  of  the  testatrix,  a  release  was  tendered  to  the 
father,  which  he  refused  to  execute.  On  a  IriU 
brought  by  the  son  against  the  executors  and  the 
father,  the  father  answered,  that  he  was  then  ready 
to  release,  though  for  some  reasons  he  had  before 
refused ;  whereupon  the  court  decreed  the  payment 
of  the  500  L,  and  said  it  was  the  standing  rule  that  a 
forfeiture  should  not  bind,  where  a  thing  might  be 
done  after ;  or  a  Compensation  made  for  it 

34.  A  person  devised  lands  to  J.  B.  upon  condition 
to  pay  20,000/.  to  his  heir  at  law,  viz.  1,000/.  per 
annum  for  the  first  sixteen  years,  and  2,000/.  per 
annum  after,  till  the  whole  should  be  paid.  The  heir  en- 
tered for  the  nonpayment  of  one  of  the  sums  of  1,000/. 
Decreed  that  J.  B.  should  be  relieved  upon  payment 
of  the  1,000/.  with  interest :  the  court  declaring,  that 
wherever  it  could  give  satisfaction  or  compensation 
for  the  breach  of  a  condition,  it  would  relieve. 

35.  A  person  having  three  daughters,  devised  lands 
to  his  eldest  daughter,  upbn  condition  that  she  would, 
within  six  months  after  the  testator's  death,  pay  cer- 
tain  sums  to  her  two  sisters;  if  she --failed,  then  he 
devised  the  lands  to  his  second  daughter,  on  the  like 
condition.    The  court  said,  it  would  enlarge  the  time 
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of  payment,  though  the  lands  were  devised  over ;  and 

that  in  all  cases  which  lay  in  compensation,  the  court 

might  dispense  with  the  time,  even  in  the  case  of  a 

condition  precedent. 

.   36.  A  person  devised  lands  to  his  kinsman  J.  S«,  Bamardiston 

paying  1,000^  a-piece  to  his  two  daughters,  who  2  Vem.'366. 

were  his  heirs  at  law.    J.  S.  made  default,  and  the 

daughters  recovered  the  lands  in  ejectment    It  was 

decreed  that  the  heir  of  J.  S.  should  be  reheved,  on 

payment  of  the   principal  and  interest,  though  in 

favour  of  a  volunteer,  and  to  the  disherison  of  the 

heir. 

37.  Where  there  can  be  no  compensation  in  da-  ^^    .,, 
mages,  a  court  of  equity  will  not  reheve.  not  rdicFe, 

38.  A  person  made  a  lease,  with  a  condition  of  re-  Wafer  t. 
entry  if  time  lessee  aliened,  or  assigned  it  without  J'^Jf^'iio 
licence ;  the  lessee  did  assign  it  without  licence :  the 

court  said  this  was  a  forfeiture,  against  which  it  could 
not  relieve,  because  it  was  unknown  what  should  be 
the  measure  of  the  damages ;  for  the  court  never  re- 
lieved, but  hi  those  cases  where  it  could  give  .some 
compensation,  and  where  there  was  some  rule  to  be 
Hie  measure  of  such  damages,  to  avoid  being  arbitrary. 

39.  Where  there  is  no  ground  for  the  interference 
of  a  court  of  equity  to  relieve  against  a  condition, 
and  an  estate  is  limited,  defeasible  upon  the  breach 
of  a  condition,  the  Court  of  Chancery  will,  decree  a 
reconveyance. 

40.  A  proviso  was  inserted  in  a  marriage  settle-  Hunt  v. 
wient,  that  if  the  intended  marriage  took  efiect,  and  ^^\  p^c. 
^e  intended  wife  should  not,  when  she  came  of  age,  i"  Cha.  387. 
by  &ie  or  otherwise,  join  in  c^aiging  an  estate  to 

^Uch  she  was  entitled  with  %0O0L  then  the  settle- 
"ient  was  to  be  void.  The  marriage  took  effect ;  but 
^^  wife  finding,  when  she  came  of  age,  that  her  own 
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estote  WM  ol'^reiH:er  value  tbaa  the  jointure^  ahe  ami 
her  husband  refused  to  join  in  chargmg  it  with  2,0001 
Wherei^n  a  bill  was  brought  to  have  a  recoavej- 
ance,  which  was  decreed;  and  an  acemmt  of  the 
rents  and  profits  directed  from  the  time  <^  the  refuMl; 
but  no  costs  on  either  side ;  for  this  waa  not  a  ees- 
ditioti  precedent*  but  subsequent  to  the  veBtii^  of  the 
estates  in  the  defendant. 

OfanEntr}'       41.  Upon  breach  of  a  condition,    the   feoffor  or 

tion*broken"  gratttor,  or  his  heir,  becomes  entitled  to  the  estate  to 

which  such  condition  was  annexed :  in  the  case  of 
freeholds,  the  only  mode  by  which  advantage  caa  be 

1  Inst.  t\ia.  taken  of  the  breach  of  a  condition  is^  by  entry ;  or  if 

that  should  be  impossible,  then  by  claim :  beesuie 
the  solemnity  of  a  feoffin«nt,  with  livery  of  seisin,  ean 
ooly  be  defeated  by  an  act  of  eq[ual  notoriety* 

Fitchet  V.  42.  An  entry  by  a  strangor,  on  bdialf  of  the  penoB 

2Stnt!'n28.  ^l^titled  to  enter,  is  good  without  aay  authoritj) 

j^ovided  it  b^  assented  >  to  afterwards  fay  the  person 
entitled* 

1  Inst.  218  a.      43.  In  the  case  of  advowscms,  rents,  commoitf^  i^* 

mainders  and  reversioiis,  i^^re  no  entry  can  be  fliad^ 
there  must  be  a  claim ;  which  must  be  made  at  th^ 
church,  or  upon  the  land. 

Poph.  53.  44«  In  all  cases  where  the  crown  is  entitled  to  land 

Upon  the  breach  of  a  condition,  an  office  countervads 
an  entry. 

f  350.  45.  Littleton  has  stated  the  following  case,  in  yAoA 

no  entry  k  necessary  :<^^Where  land  is  granted  tD  a 
man  for  tezm  of  five  years,  with  a  eonditkm,  thst  i 
he  pays  the  gtantor  within  the  two  first  years;  foarty 
marks,  that  then  he  shall  hsfve  the  fee,  or  otherwise 
but  for  five  years ;  Md  Uvery  of  sedsin  is  made  bf 
force  of  the  grant.  Now  the  grantee  has  a  ftcsimf*^ 
conditional,  axid  if  he  does  ttot  pay  the  forty  a»a*^ 
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lidthiii  the  time,  then  the  fee  and  the  freehold  shall 

be  adjudged  to  be  in  the  grantor,  without  entry  or 

daim,  because  the  grantor  cannot  immediately  enter, 

€x  the  grantee  is  still  entitled  to  hold  the  Umds  for 

three  years.    And  Lord  Coke  observes  on  this  case,  i  Inst.  218  a. 

that  '^  seeing  by  constru(^tion  of  law  the  freehold  and 

inheritance  passeth  maintenant  out  of  the  lessor ;  by 

the  Uke  construction  the  freehold  and  inheritance, 

by  the  default  of  the  lessee,  shall  be  revested  in  the 

lessor  without  entry  or  claim/* 

46,  Lord  Coke  has  also  stated  two  cases  where  no  idem, 
entiy  is  necessary :  1.  If  a  person  grants  a  rent-charge 
out  of  his  lands,  upon  condition ;  there,  if  the  con- 
dition is  broken,  the  rent  will  be  extinct,  because  the 
grantor  being  in  possession,  need  hot  make  a  claim 
upon  his  own  land )  therefore  the  law  will  adjudge 
tibe  rent  v(Hd»  without  any  claim.   S,  If  a  man  makes 
a  feoffinent  in  fee,  upon  condition  that  the  fedSTee 
shall  pay  20  /.  on  a  particular  day,  and  b^ore  the  day 
th$  feofiee  lets  the  land  to  the  feoffi)r  for  years,  re- 
serving rent;  and  afterwards  fails  of  payment,  the 
feeSir  shall  retain  the  land,  for  he  could  not  enter, 
b^ng  himself  in  possession. 

4^.  There  is  however  a  distinction  between  a  con- 
dition that  reqiftires  an  entry,  and  a  limitation  that 
determines  the  estate  ipso  facto  without  an  entry }  of  Infra,  §  70. 
which  an  account  will  be  given  hereafter. 

48.  Where  aa  estate  for  yeiuia  determines  by  a  con-  Plowd.  142« 
ditien,  no  entry  is  necessary.     Thus  if  a  person  de- 

inises  lands  for  years,  upon  condition  that  if  the  lessor  Bro.  Ab. 
Fi^ys  to  the  lessee  10/*,  his  estate  shall  cease.     There  ^''"^*  ^^'  - 
if  the  lessor  perferms  the  cimdition,  the  estate  of  the}  vide  Tit.  8. 
lessee  is  imiaediijtaly  determined  without  any  entry.  ,  ^'  '  * 

49.  It  has  been  stated  that  the  benefit  of  a  con-.  Who  may 
dition  can  only  be  reserved  to  the  feoffor,  donor,  or  ^}^;  347 


44  Title  XIII-  Estate  on  Condition.  Ck.  ii.  S  49— 5^ 

lessor,  and  their  heirs.  It  is  a  rule  of  the  commoir 
law  that  no  one  can  take  advantage  of  the  breach  of  a 
condition  expressed,  but  parties  and  privies  in  right 
and  representation,  as  heirs,  executors  or  administrators 
of  nattural  persons,  and  the  successors  of  bodies  politic. 

Lit.  §  348.     So  that  neither  privies  nor  assignees  in  law,  as  lords 

by  escheat ;  nor  privies  in  estate,  as  persons  in  re- 
mainder or  reversion,  could  formerly  enter  for  a  con- 
dition broken. 

50.  It  should  however  be  observed,  that  in  the 
case  of  conditions  implied,  or  in  law,  privies  and 
assignees  in  law  may  enter  for  a  condition  broken. 

1  Inst.  215a.  Thus  Lord  Coke  says,  if  a  man  makes  a  lease  for  life, 

there  is  a  condition  in  law  annexed  to  it,  that  if  the 
lessee  creates  a  greater  estate,  &c.  then  the  lessor  maj 
enter.  Of  this  and  the  like  conditions  in  law,  which 
give  an  entry  to  the  lessor,  not  only  the  lessor  himself 
and  his  heirs  may  take  the  benefit,  but  also  his  assignee  - 
and  the  lord  by  escheat. 

1  And.  184.       51.  None  but  the  heir  at  comnion  law  can  enter  for 

^""^^'  a  condition  broken.     Thus  if  a  person  seised  of  landsr 

in  right  of  his  mother,  makes  a  feofiment  in  fee  of  theto 
upon  condition,  and  dies,  and  afterwards  the  condition 
is  broken,  the  heir  on  the  part  of  the  father  shall  enter  j 
for  though  the  estate  does  not  descend  to  him,  yet  the 
right  of  entry  for  the  condition  broken,  which  was 
created  by  the  feofiment,  and  reserved  to  the  feoffor 
and  his  heirs,  descended  on  him.  But  when  he  has 
entered,  the  heir  on  the  part  of  the  mother  may  enier 
upon  him. 

Rob.  Gav.      "   52.    If  a    condition  be   annexed    to   an  estate 

119. 

Godb.  3.  h^d  in  gavelkind,  and  is  broken^  the  heir  at  com- 
mon law^ must  enter  for  the  breach;  but  after  sucft 
entry,  all  the  younger  sons  shall  enjoy  the  estate  wfto 
him.  • 


/ 
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53.  Upon  the  dissolution  of  the  monasteries  by  King 
Henry  VIII.  most  of  their  estates  were  granted  to 
private  persons,  who  could  not  take  advantage  ct  the 
conditions  contained  in  the  leases  which  had  been 
^rmerly  made  of  them.     This  produced  the  statute 
32  Hen.  VIII.  c.  34.  reciting  that  divers  persons  had 
leased  manors,  &c.  for  life  or  lives,  or  years,  by  writ- 
ing,  containing  certain  conditions,   covenants,  and 
agreements ;  and  reciting  that,  by  the  common  law, 
DO  stranger  to  any  condition  or  covenant  could  take 
advantage  thereof,  &c.     It  is  enacted,  <<  That  all  per- 
sons and  bodies  politic,  their  heirs,  successors  and 
assigns,  which  have,  or  shall  have,  any  gift  or  grant  of 
the  king,  of  any  lordships,  manors,  lands,  &c.  which 
did  belong  or  appertain  to  any  of  the  monasteries,  &c. 
or  which  belonged  to  any  other  persons,  &c.  and  also 
all  other  persons,  being  grantees  or  assignees  to  the 
king,  ar  to  any  other  person  or  persons,  and  the  heirs; 
executors,  successors,  and  assigns  of  every  of  them, 
shall  and  may  have  the  like  advantage  by  entry  for 
non-payment  of  rent,  for  doing  waste,  or  other  for- 
feiture y  and  the  same  remedy,  by  action  only,  for  not 
performing  other  conditions,  covenants,  and  agree- 
ments contained  in  the  said  leases,  against  the  lessees 
and  grantees,  their  executors,  administrators,    and 
asanas,  as  the  lessors  and  granters  ought,  should^  or 
Blight  have  had  at  any  time  or  times.'' 

54.  Lord  Coke  states  the  following  resolutions  and  i  Inst.  2 
judgements  made  upon  this  statute.     1.  The  statute  is 
general,  viz.  that  the  grantee  of  the  reversion  of  every 
common  person,  as  well  as  of  the  king,  shaD  take  ad-  Hill  v. 
^(^tiige  of  conditions.    2.  It  extends  to  grants  made  ^^|^] 
^y  the  successors  of  the  king,  though  the  king  be  only 
MJiaed  in  the  act.    3.  Where  the  statute  speaks  of  • 
lessees,  the  same  does  not  extend  to  gifts  in  tail 
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4.  Whjere  the  statidrte  qpeaks  of  gnmtees  and  iwfiignees . 
of  tbe  M^^rston,  an  assignee  of  part  of  the  estate  of 
tbe  rev^ersion  may  tadce  advantage  of  the  eondidetL 

5.  A  gnuitee  of  pwt  of  the  peveraon  shall  not  take 
advantage  of  the  e^ndition,  6.  Where  the  lessor 
baigaJM  and  «dl8  the  reversion  by  deed  uideflled  and 
eoraUed^  the  bargainee  is  not  in  the  per  by  the  Imr^ . 
gainor,  and  3^  he  is  an  assignee  within  the  stetute. 
So  if  ^diielessor  .graint  the  re^rsion  in  fee,  to  the  mt 
of  A.  and  fads  iheiro,  A.  is  a  sufficient  assignee  vi^ithiii  ^ 
the  atatuke,  because  he  comes  in  by  the  act  aod 
linatatiito  of  idie  pavty ;  albeit  he  is  in  the  pMt,  ud 
the  mtOfdA  of  the  statute  are,  ^'  to  or  by*'-*«Bd  i^ 
ace  aesigaees  >to  Mm,  though  they  be  not  by  bm* 
But  moh  as  come  in  xnenely  by  act  of  law,  as  the 
locd  dqr  eaAmt^  or  the  hke^  shall  ^pyot  take  benefit 
bfr  this^sfeiMB.  7*  Although  the  mmis  of  the  sti^ 
tutm  anti  :ftr  nAntpcryment  of  mnt,  or  fi>r  doiiig 
mftft  m  QjblnrfaKfektire,  yet  tthe  gnateeB  or  awngnfta 
shaU  ilMrit  t^e  hensfit  of  every  forfiBituiB  iby  farae  af 
a  Qoaditiofu  M«t  oni^  of  sudi  conditians  as  either 
adPe  ineidttnt  to»itbe  ravjoraioD,  as  rent^  or  for  die  he* 
Qflfit  of  the  estate,  as  for  not  dsing  waste,  iai  heep^ 
tog  the.  ifaouscB  an  .cepair,  or  such  like :  and  not  ^ 
thi  fifyammt^af  «ay  mm  *in  gross,  or  things  of  that 
nature. 

Sffect  of  aa  55;  Where  a  pefBon  enters  for  a  condition  broksni 
Co^itioD^  lh»  artate  :  becomes  void  Mb  mitio  ;  the  pecson  who 
]brokea.  ontBCs  IS  again  seised  of  4iis  <original  estate,  in  tbe 
rinst.202a.  i^amC' BiamiBr  as  if  be^had  newr  conveyed  it  »roy; 

Aadxos  the  ontiy  of  the  feoffi>ron  thefeofiheibr  a 
oonidKtiottihrokB&ddEeatS'  the  estate  to  which  the  600*- 
^kaon  111^  aimoxodf  so  it  4ofeat&  all  ligfats  and  ihei^ 
dents  linnexod  to  that  estate ;  together  .with  ail 
diargas  aodinotunbfanogs  <^reafted  by  the  €Qt&o4vsi^ 
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ing  his  possession :  for,  upon  the  entry  of  the  feoffor 
he  becfi^mes  seised  of  an  estate  paramount  to  that 
wliich  was  subject  to  tliose  charges. 

56.  Thus  if  a  person  havk^  an  estate  on  comMtion  l  Rep.  147  6. 
grants  a  pent^hai^e  out  of  the  land,  or  acknowledges 
a  statute  ior  judge^nent,  and  afterwards  tiie  coaditifiii 
is  broken,  for  the  breach  of  which  the  feaffi>r  enters ; 
be  shall  avoid  all  those  incumhtaaces. 

57*  So  if  a  man  seised  of  a  oondttional  estate  maizies,  i  Roll.  Ab. 
after  which  the  condition  is  broken,  and  the  grantor  ^^^* 
enters  fer  the  breach,  he  wiU  avoid  ihe  wife's  title  to 
dower. 

d&  Altfaou^  in  general  a  person  who  entei^s  for  a 
condition  broken  becomes  seised  of  his  old  estate,  jret 
Lord  Coke  mentions  some  cases  where  this  cannot  ^  Inst.  202  a. 
be,  on  account  of  the  alterations  which  have  hiqppened 
in  the  mean  time. 

6%  4lljni  entry  for  a  conditi0n'bnib0|i  dots  not  defeat  Does  not  de- 
copyhold  grants  ;  therefore  iif  a  person  makes  a  ittoff-  hdd  Grants. 
oiant  ii];:fiie  of  It  manor,  upon  condition;  and  the  &offee  Co.C6p. 
gnnte  CBtatoi  by  copy,  afterwinfa  the  condition  is  J^Jp.a**. 
broken,  and  the  feofiGbr  enteis  &t  the  breach ;  yet  Gilb.  T^o. 
tile  gsemts  by  copy  made  by  the  feofibe,  even  afler 
the  bleach  of  the  condition,  shall  stand  good;  for  Tit«i0.c.2. 
ikQ.^fEdeymAkgitmii$  dofninus  pro  Besides 

tbe  eopybdider  does  not  claim  his  estate  fixxm  the 
locd's  gnmt,  but  fifom  the  custom. 

60.  If  however  a  lease  be  made  of  a  manor  •  fe  Gilb.  Ten. 
yeaes  only,   upon  conditioo,  <and  the  omdktiim  is  ^^^' 
iMken ;  no  ec^hold  gvants  made  after  the  br^di 
of^the  <$OB<fition  will  bmd  the  lessor :  because  tbe 
estate  of  the  lessee  became  absolutely  void^  by  ;the 
bi«ack  of  tke^  elmditidn^with0at  entry. 

^6l,  ^tModM^n-being  efitite  osumab  in  geneaal  be  Apportion- 
H^porttoned  by  the  act  of  the  parties :  tbereibf e  jt  conditions. 
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1  Inst.  215  a.  grantee  of  a  part  of  the  reversion  shall  not  take  advan- 
tage of  a  condition.  As  if  a  lease  be  made  of  three 
acres  of  land,  reserving  a  rent,  upon  condition;  and 
the  reversion  of  two  acres  of  the  land  is  granted  away. 
The  rent  shall  be  apportioned  by  the  act  of  the  par- 
ties; but  the  condition  is  destroyed ;  for  that  is  entire, 
and  against  common  right. 

Idem.  62.  iThere  are  however  two  cases  in  which  Lord 

Coke  says  a  condition  may  be  apportioned:  1.  By 
a^  in  law,  as  if  a  person  seised  of  two  acres,  the  one 
in  fee,  the  other  in  burrough  english,  has  issue  two 
sons,  and  leases  both  acres  for  life  or  years,  upon  con- 
dition, the  lessor  dies ;  in  this  case,  by  the  descent, 
which  is  an  act  in  law,  the  reversion  and  condition 
are  divided.  2.  By  act  and  wrong  of  the  lessee,  as 
if  a  lessee  makes  a  feofiment  of  part  of  the  lands,  and 
the  lessor  enters  for  the  forfeiture  j  there  the  condi- 
Uon  shall  be  apportioned ;  for  no  one  shall  take  ad- 
vantage of  his  own  wrong. 

How  a  Con-       63.  A  condition  may  be  destroyed  in  several  ways. 

datroyedL  *  '^^^  ithsA  been  stated,  that  where  a  condition  cannot 

ante»  §  61.     be  apportioned,  it  is  destroyed. 

64.  A  condition  may  be  destroyed  by  a  release. 

1  Inst.  291  *.  Thus  Lord  Coke  says,  if  feoffee  upon  condition  make 

a  lease  for  life,  or  a  gift  in  tail,  and  the  feoffor  release 
the  condition,  to  the  feoffee,  he  shall  not  enter  oh  the 
lessee  or  donee,  because  he  cannot  regain  his  antient 
estate. 

Idem.  65.  If  the  feoffee  upon  condition  make  a  lease  for 

life,  the  remainder  in  fee,  and  the  feoffor  release  the 
condition  to  the  lessee  for  Ufe,  it  shall  enure  to  him 
in  remamder. 

Vide  Tit.  32.      66.  Acceptance  of  rent  after  the  breach  of  a  con< 

^'  ^'  dition  will  in  many  cases  operate  as  it  dischaiige  of  the 

condition. 
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67.  Lord  Coke  mentions  a  distinction  between  a  Dittinctioa 
condition  that  defeats  an  estate,  but  requires  a  re-  ^^^^* 
entry  ;  and  a  limitation  which  determines  the  estate  and  a  Limi- 
ipso  facto f  without  entry.     Of  the  first  sort  it  has  been  ^***®'** 
shewn  that  a  stranger  cannot  take  advantage ;  but  of 
limitations  it  is  otherwise :  as  if  a  man  makes  a  lease  i  Inst.  214  6. 
quousqve^  that  is,  until  J.  S.  retilms  from  Rome  \  the 

lessor  grants  over  the  reversion  to  a  stranger ;  J.  S. 
returns  from  Rome:  the  grantee  of  the  reversion  may 
take  advantage  of  the  return  of  J.  S.  and  enter,  because 
the  estate  was  determined  by  an  express  limitation. 

68.  It  is  the  same  where  a  man  makes  a  lease  to  a  Mem, 
woman  qtuxmdiu  casta  vixerit :  or  where  a  man  makes 

a  lease  for  life  to  a  widow,  si  tamdiu  in  pura  viduitate 
via^erit :  So  if  a  man  makes  a  lease  for  a  hundred  yeara» 
if  the  lessee  lives  so  long,  the  lessor  grants  over  the 
reversion,  and  the  lessee  dies,  the  grantee  of  the 
reversion  may  enter. 

69*  There  are  also  several  cases  of  wills,  in  which 
the  estate  is  devised  over  on  breach  of  the  condition, 
which  will  be  stated  in  a  subsequent  title.     These  Tit,  1 6.  c.  2. 
however  are  not  properly  estates  on  conditioUi  but 
conditional  limitations. 
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Section  1. 

Estates  held  T  SHALL  now  proceed  to  explain  the  nature  of 
as  a  Security  A  those  estates  which  are  held  as  a  security  or  pledge 

for  Money.      ^,  ^  //.t-ii 

for  the  repa3nnent  of  money ;  of  which  there  are  two 
kinds :  one  where  the  creditor  acquires  the  estate 
by  some  legal  and  compulsory  process  j  and  the 
other  where  the  estate  is  conveyed  by  the  debtor 
to  the  creditor,  as  a  pledge  for  securing  the  tepay- 
ment  of  the  money  borrowed.  The  first  kind  are 
called  estates  by  statute  merchant,  statute  staple,  and 
elegit,  and  owe  their  rise  to  the  following  circuin* 
stances. 


2%fe  XrV.  Estates  hy  Statute  Merchant,  ^x.  %  2—5,  51 

2.  Upon  the  introduction  of  the  feudal  law  into  Land  not 
jSogiand,  the  feudatory  was  not  only  prohibited  from  originally 
alienating  his  land,  but  also  from  charging  it  with  the  Debts, 
payment  of  his  debts ;    because  this  might  tend  to  Wright's 
disable  him  from  performing  his  military  service.  Tlie         *^^' 
^oods  and  chattels  therefore  of  the  debtor,  and  the 
annual  profits  of  liis  lands,  as  they  arose,  were  the 

only  funds  which  the  law  allotted  for  the  payment  of 
his  debts.  And  this  was  thought  the  more  reasonable, 
because  nothing  more  than  a  chattel  being  borrowed, 
tlie  chattels  only  of  the  debtor  ought  to  be  liable  to 
the  debt. 

3.  Although  this  law  was  well  suited  to  the  situa* 
tion  of  a  warlike  nation,  who  cultivated  their  own 
lands,  and  lived  on  the  produce ;  yet  it  was  no  ways 
calculated  for  a  trading  people,  where  it  is  a  material 
object  to  create  an  extensive  credit  j  which  can  only 
be  done  by  making  every  kind  of  property  subject  to 
the  payment  of  debts.  Therefore  when,  about  the 
reign  of  Henry  III.,  the  English  began  to  acquire  some 
little  foreign  trade,  the  inconveniencies  of  this  doc- 
trine began  to  be  felt. 

4.  The  king's  prerogative  indeed  formed  an  excep-^ 
tion  to  this  rule  •,  for  he  might  always  have  had  exe-» 
cation  of  the  real  estate,  goods  and  chattels  of  his 
debtor:  but  still  under  this  restriction  inserted  in 
Magna  Charta,  c.8.  that  the  lands  of  the  debtor  Tit.l.$63. 
should  not  be  extended,  where  the  chattels  were  suf- 
ficient, and  the  debtor  ready  to  answer  the  debt. 

5.  In  the  case  of  a  private  person,  lands  were  also  3  Rep.  \2a. 
liable  to  execution  in  an  action  of  debt  against  the 

heir,  upon  an  obligation  made  by  his  ancestor ;  al-^ 
though  in  such  a  case  the  creditor  could  not  have 
had  execution  against  the  ancestor  himself.  The 
reason  given  for  this  by  Lord  Coke  is,  that  as  the 

E2. 
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common  law  had  provided  an  action  of  debt  against 
the  heir ;  if  the  creditor  could  not  have  execution  of 
the  land,  the  action  would  have  been  useless ;  for  the 
goods  and  chattels  of  the  ancestor  belonged  to  his 
executors. 

6.  Thus  stood  the  common  law  till  the  reign  of 
Edward  I.,  when  great  complaints  having  been  made  by 

« 

foreign  merchants  respecting  the  difficulty  ^of  reco- 
vering their  debts,  which  had  occasioned  several  of 
them  to  withdraw  themselves  from  the  kingdom ;  the 
statute  of  Acton  Burnell,  De  MercatoribuSy  was  made 
in  the  eleventh  year  of  that  prince ;  by  which  it  was 
enacted,  that  the  chattels  and  devisable  bur^iges  of  the 
debtor  might  be  sold  for  the  payment  of  his  debts. 

7.  In  consequence  of  several  complaints  that  the 
sherifis  misinterpreted  this  statute^  and  delayed  the 
execution  of  it.  King  Edward,  in  the  parliament  held 
at  Westminster  two  years  after,  caused  it  to  be  re- 
hearsed before  him ;  and  as  a  farther  security  to  mer- 
chants, a  new  statute  was  made,  by  which  it  was 
enacted  that  every  merchant,  to  whom  money  was 
due,  should  cause  his  debtor  to  come  before  %e  mayor 
of  London,  or  some  chief  warden  of  a  city,  and  one 
of  the  clerks  that  the  king  should  thereto  assign,  who 
should  acknowledge  the  debt,  aiid  the  day  of  payment ; 
that  this  acknowledgement  shoidd  be  enrolled  by  one 
of  the  ^clerks ;  the  roll  to  be  double,  whereof  one  part 
should  reniain  with  the  mayor,  the  other  with  the 
clerk ;  that  one  of  the  said  clerks  should  write  an 
obligation,  to  which  the  seal  of  the  debtor  should  be 
put,  together  with  the  king's  seal.  If  the  debtor  did 
not  pay  at  the  day  limited,  all  his  lands  should  be  de- 
livered to  the  merchant,  to  hold  to  him  until  such 
time  as  the  debt  was  wholly  levied;  and  the  mer« 
chant  should  have  such  seisin  in  the  lands  and  tene* 
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jnents  delivered  to  him  or  his  assigns,  liiat  he  might 
mafntain  a  writ  of  novel  disseisin,  if  he  was  ousted. 

8.  This  species  of  security  is  called  a  statute  mer-  2SauDd.IL 
chant;  it  may  be  described  to  be  a  bond  or  contract 
upon  record,  publicly  acknowledged  before  the  proper 
oflBcer,  and  attested  by  the  king's  seal. 

9*  The  addition  of  the  king's  seal,  which  was  never 
required  to  any  contract  at  common  law,  was  made  in 
order  to  authenticate,  and  render  the  security  of  a 
higher  nature  than  any  other  then  known.     For  by 
this  the  king,  in  the  person  of  the  mayor,  attests  the 
contract,  and  takes  immediate  cognizance  of  the  debt; 
Consequently  execution  is  to  be  awarded,  upon  failure 
of  payment  on, the  day  assigned,  without  any  mesne 
process  to  summon  the  debtor ;    or  the  trouble  or 
charge  of  bringing  proofs  to  convict  him.     For  judges 
Require  these,  on  common  contracts,  to  satisfy  them- 
selves of  the  justice  and  legality  of  the  plaintiff's  de- 
mandsy  before  they  award  any  execution  against  the 
defendant.     But  to  this  contract  the  king  himself  is 
a  witness  ;  there  is  besides  the  acknowledgement  and 
confession  of  the  debtor,  that  he  really  owes  so  much ; 
which  is  the  best  and  strongest  evidence  of  the  fact ; 
therefore  immediate  execution  is  granted. 

10.  Another  species  of  security  of  a  similar  nature  iStatute 
in  many  respects  to  a  statute  merchant  is  a  statute  ^^P^®* 
staple :  to  explain  which  it  will  be  necessary  to  pre- 
mise, that  in  the  reign  of  Edw.  III.  it  was  thought 
expedient  to  pass  the  statute  of  the  staple  67  Edw.  Ill; 
Stat.  2.,  which  confined  the  sale  of  all  English  commo- 
dities,  that  were  to  be  exported,  to  certain  towns  in 
England,  called  the  estaple  or  staple,  where  foreigners 
might  resort  to  purchase ;   and  to  declare  that  no 
Englishman  should,  under  great  penalties,   export 
these  commodities  himself 

ES 
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11.  This  statute  directs  a  proceedii^  similar  to  thut 
which  was  prescribed  for  obtaining  a  statute  merchant 
The  mayor  of  the  place  is  empowered  to  take  rec<^- 

'  nizances  of  debts,  which  any  one  makes  before  hifii, 
in  tiie  presence  of  the  constables  of  the  staple ;  for 
which  purpose,  in  every  staple,  a  seal  was  to  be  kept  by 
the  mayor,  with  which  all  obligations  made  upon  such 
,  recognizances,  were  to  be  sealed ;  and  in  consequence 

of  this  sealed  obligation,  execution  might  be  obtained 
against  the  lands  and  tenements  of  the  debtor,  in  the 
same  manner  as  under  a  statute  merchant :  so  that  the 
creditor  should  have  a  permanent  interest  in  the  lands 
and  tenements  thus  delivered  to  him ;  with  a  right,  if 
ousted,  to  recover  them  by  a  writ  of  novel  disseisin. 

12.  A  statute  staple  is  therefore  a  bond  of  record, 
acknowledged  before  the  mayor  of  some  trading  town, 
and  attested  by  a  public  seal.  But  although  both  the 
statute  merchant  and  statute  staple  were  originally  in- 
tended for  the  benefit  of  merchants  only,  yet,  as  they 
were  obtained  without  any  great  trouble  or  expence, 
they  became  generally  adopted  as  a  common  mode  of 
security. 

Recogni-  13.  The  practice  of  obtaining,  statutes  staple  <rf* 

2  Saund.  R.    Persons  not  concerned  in  trade  became  so  universal, 
70.  n.  riiat  an  act  was  made  in  23  Hen.  VIII.  c.  6.  prohibit- 

ing smy  persons  but  merchants  from  taking  them. 
But  this  act  created  a  new  kind  of  security,  called  a 
recognizance  in  the  nature  of  a  statute  staple,  which 
is  a  bond  acknowledged  before  the  justices  of  the 
King's  Bench  or  Common  Pleas,  the  mayor  of  the 
staple  at  Westminster,  or  the  recorder  (rf  London, 
and  enrolled :  upon  which  the  same  advantages  may 
be  had  as  upon  a  statute  staple. 

14.  By  thfi  statute  8  Geo.  I.  c.  95.  it  is  enacted, 
that  the  clerk  of  recognizances  shall  keep  l^e  parch- 
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ilient  toHs,  and  shall,  at  the  time  (^  acknowledging^ 
every  recognizance,  engtoss  the  full  tenor  thereof  in 
hoc  verba  ;  that  one  of  the  said  rolls  shall  contain  the 
Tecfog:nizances  taken  before  the  chief  justice  of  King's 
Betidh ;  another,  those  taken  before  the  chief  justice 
of  Cotiamon  Pleas ;  and  the  other,  those  taken  before 
tlie  mayor  of  the  stafde  at  WestminMer,  and  recorder 
of  LrOndon :  that  at  the  time  of  every  such  acknow- 
led^tnent,  the  respective  persons  before  whom  such 
recognizances  shall  be  taken,  and  also  the  parties  ^ 
acknowledging  the  same,  shall  sign  their  re^ective 
names  to  the  roll,  as  well  as  sign  and  seal  the  same 
recognizance :  any  loss  happening  to  such  recogni- 
zance to  be  certified  into  chancery ;  and  a  transcript 
of  the  entry  to  be  annexed  to  such  cert^ate ;  and 
in  case  gS  loss,  a  copy  to  be  good  evidence. 

15.  By  the  eighteenth  section  of  the  statute  of 
frauds,  d9  Cha.  II.  c.  3.,  it  is  enacted,  that  the  day  of 
the  month  and  the  year  of  the  enrolment  of  recc^ 
nszances  shall  be  set  down  in  the  margent  of  the  roll, 
where  the  said  recognizances  are  enrolled ;  and  that 
no  recognizance  shaQ  bind  any  lands,  &c.  in  the  hands 
of  any  purchaser  bondjidey  and  for  valuable  considera- 
tion, but  from  the  time  of  such  enrolment. 

16.  By  the  common  law,  in  all  actions  where  judge-  Judgement 
ment  for  money  alone  was  obtained,  satisfaction  could  '"       ^' 
only  be  had  of  the  goods  and  chattels  of  the  defend- 
ant, and  the  growing  profits  of  his  lands,  but  not  the 
possession  of  them«    This  was  a  natural  cohsequence  Harbert's 
of  the  feudal  principles,  which  prohibited  the  alien-  g^?'   ^j 
^tion,  and  of  course  the  incumbering  a  feud  with 

debts.  When  the  restrictions  on  alienation  were 
taken  away,  this  consequence  still  continued :  no  ere- 
^t  could  take  possession  of  his  debtor's  fcmd^  but 
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only  levy  the  growing  profits ;  and  if  the  debtor 
aliened  the  land,  the  creditor  lost  even  that. 

2  Inst.  394.        17.  To  remedy  tliis,  it  was  enacted  by  the  statute 

68  a.  fi.         Westm.  2.    13  Edw.  I.  c.  IS.,  that  when  a  debt  was 

recovered,  or  acknowledged,  or  damages  adjudged 
in  the  king's  courts,  the  plaintiff  should  have  his 
election,  either  to  have  a  writ  oi  fieri  Jacias^  or  else 
that  the  sheriff  should  deliver  to  him  all  the  chattels 
of  the  debtor,  saving  only  his  oxen  and  beasts  of  the 
plough ;  and  also  one  half  of  his  lands,  until  the  debt 
was  levied,  upon  a  reasonable  price  or  extent. 

18.  In  pursuance  of  this  statute,  a  new  writ  of 
execution  was  framed,  called  a  writ  oieJegity  from  the 
words  of  the  writ :  for  where  a  plaintiff  prayed  this 
writ,  the  entry  on  the  roll  was — Quod  elegit  sibi  est- 
cutionem  fieri  de  omnibus  catalUs^  et  medietatem  terror* 
And  thus  a  judgement  in  an  action  of  debt,  obtained 
in  any  of  the  courts  of  record  at  Westminster,  becomes 
a  lien  on  freehold  estates,  as  it  enables  the  person  for 
whom  such  judgement  is  given,  to  obtain  one  half  of 
the  debtor's  lands  and  tenements. 

Tit.  15.  c.  5.        19.  A  judgement  will   therefore  take  place  of  a 

mortgage,  if  it  is  prior  to  it ;  though  it  is  said  that 

2  P.  Wms.     a  judgement  creditor  has  neither  jW  in  re,  nor  ad  rem; 

therefore  if  he  releases  all  his  right  to  the  land,  yet 
he  may  extend  it  afterwards. 

20.  The  statute  says,  cum  deUtum  fiierit  recupe- 
ratum^  vel  in  curia  regis  recognitum.  These  last  wonis 
gave  rise  to  a  practice  which  is  now  become  general : 
when  money  is  borrowed,  tlie  debtor  not  only  executes 
a  bond  to  the  creditor,  but  also  a  warrant  of  attorney, 
addressed  to  one  or  more  attomies  of  some  court  at 
Westminster,  authorizing  him  or  them  to  acknow- 
ledge a  judgement  for  the  money ;  which  enables  the 
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creditor  to  sue  out  a  writ  of  elegit  as  effectually  as  if 
the  judgement  had  been  obtained  in  an  adversary 
suit 

91.  In  a  modem  case,  Lord  Kenyon  said  he  saw  Doev. Carter, 
no  difierence  between  a  judgement  that  was  obtained  'Pjg^^*  ^'  ^" 
inconsequence  of  an  action  resisted,  and  a  judgement 
that  was  signed  under  a  warrant  of  attorney  j  since 
the  latter  was  merely  to  shorten  the  process,  and  to 
lessen  the  expence  of  the  proceedings. 

22.  The  term,  in  law,  is  considered  to  many  pur-  WhenJu^^e* 
poses  as  but  one  day :  therefore  if  a  judgement  be  Lands, 
given,  or  acknowledged,  at  any  time  during  a  term,  Uodges  ▼. 
it  relates  to  the  &st  day  of  that  term,  and  is  con-  T^^Jmqi 
sidered  in  law  as  having  been  given  on  that  day :  the 
first  day  of  term  is  the  essoign  day ;  for  the  quarto 
die  post  is  only  a  day  of  grace. 

28.  In  consequence  of  this  doctrine,  purchasers 
were  frequently  affected  by  judgements  obtained  after 
their  conveyances  had  been  executed.  To  remedy 
this,  itw£^  enacted  by  the  fourteenth  section  of  the 
statute  of  frauds,  "  That  any  judge  or  officer  of  any- 
of  His  Majesty's  courts  of  Westminstier  that  shall  sign 
any  judgements,  shall  at  the  signing  of  the  same, 
without  fee^  set  down  the  day  of  the  month  and  year 
of  his  so  doing,  upon,  the  paper  book,  docket,  or 
record,  which  he  shall  sign ;  which  day  of  the  month 
and  year  shall  be  also  entered  upon  the  margent  of 
the  roll  of  the  record,  where  the  said  judgement  shall 
be  entered.'* 

24.  By  the  fifteenth  section  it  is  enacted,  *^  That 
such  judgements  as  against  purchasers  bond^fide^  for 
valuable  consideration  of  lands,  &c.  to  be  charged 
thereby,  shall,  in  consideration  of  law,  be  judgements 
only  from  suph  time  as  they  shall  be  so  signed ;  and 
shall  not  relate  to  the  first  day  of  the  term  whereof 
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thejE  are  entered^  or  the  day  of  the  return  of  tift 
original^  or  filing  the  bail*" 

25.  By  the  statute  8  Geo.  I.  c.  S5.  §  6.,  these  regih 
lations,  as  to  the  signing  of  judgements^  are  extended 
to  judgements  obtained  in  the  coiHts  of  great  sessM 
in  WaleSy  and  the  courts  of  the  counties  paiatine  of 
Chester,  Lancaster,  and  Durham. 

26.  Bythestatute4&5W]U.  &Mary,  c.aO.,isadP 
perpetual  by  7  &  8  Will.  III.  c.  36.  §  3.,  it  isenactoli 
That  the  clerk  of  the  essoignsof  the  court  of  G>iiHnoo 
Fleas,  the  clerk  of  the  dockets  of  the  Court  of  Kiog'^ 
Bench,  and  the  master ^of  the  <^ce  of  pleas  in  the 
Court  of  Exchequer,  shall  itiake  and  put  into  as 
alphabetical  docket,  by  the  defendants  ^unes,  a  par* 
ticular  of  all  judgements  for  debt,  by  confession,  no^ 
sum  mformatus^  or  mhil  dkity  entered  in  the  sanir^ 
spective  courts  of  Michaelmas  and  Hilary  terms,  before 
the  last  day  of  the  ensuing  terms ;  and  of  the  judge* 
ments  of  Easter  and  Trinity  terms,  before  the  l^  day 
of  Michaelmas  term.     And  it  is  thereby  fiirther 
enacted,  '*  That  no  judgement  not  docketed,  and 
entered  into  the  books  as  aforesaid,  shall  afl^ct  any 
lands  or  tenements,  as  to  purchasers  or  morffiBgees, 
or  have  any  preference  against  heirs,  executorsy  ^ 
administrators,  in  their  administration  of  their  ^ 
cestors,  testators,  or  intestates  efiects.^' 

27.  It  is  said  by  Sir  J.  Jekyll,  that  judg<»Bentt 
cannot  be  docketed  after  the  time  mentk>ned  in  ^^ 
act,  viz.  the  last  day  of  the  subsequent  term  to  that 
in  which  they  are  entered :  that  the  practice  ci  the 
clerks,  docketing  them  after  that  time,  was  pnly  an 
abuse,  for  the  sake  of  their  fees,  and  ineflFectual  to 
the  party. 

is.  Where  a  purchaser  had  notice  of «a  judgement 
not  docketed;  and  did  not  pay  the  full  value  of  ibe 
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estate,  the  Coinrt  of  Chancery  held,  that  a  presumption 
was  thereby  raised  of  an  agreement,  on  the 'part  of 
the  purchaser,  to  pay  off  the  judgement. 

^.  A  biU  was  brought  to  have  satis&etion  of  a  Thomas  v. 
judgement  against  a  purchaser  of  an  equity  of  re-  7  y^.  Ab. 
demption,  or  to  redeem   incumbrances,  &c.      Tlie  ^3- 
d^endant  insisted  on  the  statute  4  &  5  Will.  &  Mary, 
that  no  judgement  shall  a£fect  a  purdhaser  or  mort- 
gagee, unless  docketed :  th6  judgement  was  not  dock- 
eted till  1721,  though  the  purchase  was  made  in  I7I8. 
Hie  counsel  for  the  plaintiff  insisted  that  the  defend- 
ant, the  purchaser,  had  notice  of  this  judgement,  and 
an  allpwance  for  it,  in  the  purchase  j  ^vhich  raised  an 
equity  for  the  plaintiff  against  him.     Lord  Maccles- 
fidd  said,  it  was  plain  the  defendant  had  notice  of 
the  judgement,  and  did  not  pay  the  value  of  the 
estate ;  that  was  a  strong  presumption  of  an  agree- 
ment to  pay  off  the  judgement.    And  since  the  plain^ 
tiff  could  not  proceed  at  law  against  the  defendant, 
upon  the  judgement,  for  want  of  docketing  in  due 
time,  he  ought  to  be  relieved  in  a  court  of  equity. 
Decreed,  that  the  defendant  should  pay  to  the  plaintiff 
the  money  hondjtde  due  upon  the  judgement. 

'80.  In  a  subsequent  case  Sir  Joseph  Jekyll  held,  Powhill 
that  notice  of  a  judgement,  which  was  not  docketed,  /vin.Xb.S. 
would  not  afifect  a  purchaser ;  the  statute  being  ex- 
pms  that  no  judgement,  not  docketed,  shall  aflect 
any  lands  or  tenements.  This  doctrine  is  now  alteted ; 
and  it  has  been  determined  by  Lord  Eldon,  that  ^ 
purchaser  is  bound  by  notice  of  a  judgement,  though 
not  docketed. 

81.  The  bill  stated  that  W.  Davis,  being  seised  in  Davis  r. 
fee  of  lands, ^i^eed  to  sell  them  to  the  defendant:,  i5'ves?419. 
that  the  abstract  having  been  delivered,  the  defendant 
^^  satisfied  with  the  title,  except  in'  respect  of  si, 
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judgement  which  was  subsisting  against  Davis : 
the  defendant  contended  that,  having  notice  of 
judgement,  the  plaintiff's  title  was  not  such  as  a 
chaser  could  safely  take.     lYie  bill  further 
that  the  judgement  was  not  docketed,  and  tbeiefi 
was  not,  by  law,  any  lien  upon  the  estate ;  and 
the  defendant's  having  notice  of  the  judgem^ 
not  afford  any  just  reason  why  the  estate  should 
liable  to  it.    Lord  Eldon  said,  the  opinion  he 
formed  on  this  case,  after  much  consideration, 
that  notice  of  the  judgement  would  bind  the 
Tit.  32.  c  28.  chaser ;  by  analogy  to  the  case  of  the  register  acts. 
Statutes,  32.  By  the  statute  5  Ann.  c.  18.  §  4.,  no  judge? 

SSaSai-  ^^^^  statute,  or  recognizance,  other  than  5uci  » 
zances  must,  are  entered  on  account  of  the  king,  shall  bind  as/ 
Pla^lbe  manors,  lands,  or  hereditaments  in  the  west  riding  of 
regbtered.  the  county  of  York,  but  only  from  the  time  that  a  me- 
morial of  such  judgement,  statute,  or  recognizance, 
shall  be  entered  at  the  register  office  of  that  riding. 

33.  By  the  statute  6  Ann.  c.  35.  §  19-,  do  j\^' 
ment,  statute,  or  recognizance,  except  as  before,  shall 
bind  any  manors,  &c.  in  the  east  riding  of  the  county 
of  York,  or  in  the  town  and  county  of  the  town  of 
Kingston  upon  Hull,  but  only  from  the  time  that  a 

.  memorial  thereof  shall  be  entered  at  the  Teffs^^<^^^ 
§  38.  of  that  riding,  with  a  proviso,  that  if  any  judgement, 

statute,  or  recognizance  be  registered  within  thirty 
days  after  the  acknowledgement  or  signing  ibereot, 
all  the  lands  that  the  defendants  or  cognizors  had  at 
the  time  of  such  acknowledgement  or  signing'  shall 
be  bound  thereby. 

34.  By  the  statute  7  Ann.  c.  20.  §  18.,  no  judge- 
ment, statute,  or  recognizance,  except  as  before,  shau 
bind  any  manors,  &c.  in  the  county  of  Middlesex' 
but  only  from  the  time  that  a  memorial  of  sucn 
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judgement,  statute,  or  recognizance,  shall  be  entered 
at  the  register  office  for  that  county. 

35.  By  the  statute  8  Geo.  11.  c.  6.  §  1.  a  memorial 
of  all  judgements,  statutes,  and  recognizances,  except 
as  before,  concerning  any  manors,  &c.  in  the  north 
riding  of  the  county  of  York,  may  be  registered ; 
and  every  judgement,  statute,  or  recogfaizance  shall 
be*  adjudged  fraudulent  and  void  against  any  subse- 
quent purchaser  or  mortgagee,  plaintiff  or  cognizee, 
for  or  upon  valuable  consideration,  unless  such  me- 
morial thereof  be  registered,  before  the  registering  of 
the  memorial  of  the  deed  or  conveyance,  judgement, 
statute,  or  recognizance,  under  which  such  subse- 
quent purchaser  or  mortgagee,  plaintiff  or  cognizee, 
shall  claim. 

Provided  tliat  if  any  judgment,  statute,  or  recog-  1*33. 
nizance,  be  registered  within  twenty  days  after  the 
acknowledgement  or  signing  thereof,  ali  the  lands 
that  the  defendants  or  cognizees  had  at  the  time  of 
such  acknowledgement  or  signing,  shall  be  bound 
thereby ;  and  the  registry  of  a  memorial  of  such  judge- 
ment, statute,  or  recognizance,  within  the  time  afore- 
said, shall  be  available,  to  all  intents  and  purposes,  as 
if  such  memorial  thereof  had  been  entered  in  the 
said  roister  office  on  the  day  of  the  signing  or  ae- 
knowledgement'of  such  judgement,  statute,  or  recog- 
nizance. 

36.  Where  the  money  borrowed  on  the  security  of  Execution 
a  statute  merchant,  statute  staple,  or  recognizance,  is  SS^^or  Re-" 

M 

not  paid,  the  cognizee  or  creditor  is  entitled  to  a  writ  cognizance. 
<)f  execution,  by  which  the  lands  of  the  debtor  are  19  via.  Ab. 
Mveied  to  him  upon  a  reasonable  extent ;  th^^t  is,  ^^^' 
^Q  a  reasonable  valuation,  to  be  made  by  a  jury, 
upon  a  writ  c^  extendi  facia^^  with  this  difference,  that 
upon  a  statute  merchant,  the  sheriff  may  deliver  the 
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lands  to  the  cognizee   immediately.      But  upon 
statute  staple  or  recognizance,  the  sheriff  m^ust 
seise  the  lands  into  the  king's  hands,  and  then 
cognizee  must  have  a  Uberaie  to  get  them.     So 
in  this  respect,  a  statute  merchant  is  preferable 
a  statute  staple  or  recognizance. 

97-  Even  lands  purchased  after  the  acknowl 
ment  of  a  statute  or  recognizance  are  bound  by  it 
and  execution  may  be  had  against  the  heir  of  thel 
cognizor  and  the  terretenants. 

38.  If  the  cognizee  only  takes  part  of  the  lands,  it 
will  be  good ;  for  he  may  dispense  with  the  rigour  of 
the  law,  if  he  pleases. 

S%  If  the  debtor  sells  all  or  any  part  of  liis  lands, 
after  he  has  acknowledged  a  statute  or  recognizance, 
still  the-  cognizor  may  extend  them,  by  the  words  of 
the  statute ;  for  otherwise  it  would  be  in  the  power  of 
the  cognizor,  by  his  alienation,  to  frustrate  the  security. 

40.  Where  the  cognizor,  after  the  acknowledge- 
ment of  the  statute,  conveys  his  lands  to  several  per- 
sons, the  cognizee  miist  then  sue  out  execution  of  a|I 
the  lands  ;  for  it  would  be  unreasonable  to  load  one 
of  the  purchasers  only  with  the  whole  debt,  when  the 
burth^i  ought  to  be  equally  distributed  on  all :  there- 
fore the  person  grieved  may  relieve  himself. 

41.  An  alien  fnend  merchant  may  extend  lands 
upon  a  statute  \  which  the  king  shall  not  have  upon 
office,  and  for  which  the  merchant  shall .  have  an 
assise,  in  case  of  ouster ;  for  the  main  end  and  design 
of  the  statute  merchant,  and  statute  staple,  was  to 
promote  and  encourage  trade,  by  providing  a  sure 
and  speedy  remedy  for  merchant  strangei's^  as  well  as 
natives^  to  recover  their  debts* 

4A.  By  the  stat.  8  Geo.  I.  c  25.  §  3.  it  is  enacted, 
That  the  prosecutor  of  every  reGOgnizance  shall^  at 

ID 
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the  time  of  suing  out  a  writ  of  extent  thereon,  deliver 
in  to  the  officer  a  note  in  writing,  testifying  the  value 
of  the  damages  intended  to  be  extended  or  levied 
thereon. 

'  43.  By  the  4th  section  of  this  statutei  it  is  pro» 
vided^  that  in  case  it  shall  be  made  ^qppear  to  the 
Couirt  of  Chancery^  that  sufficient  has  not  been  levied 
to  satisfy  a  recognizance,  or  thajt  any  omission,  error» 
or  mistake  has  happened  in  making,  suing  out,  exe- 
cuting, or  returning  any  writs  or  process  thereon; 
then  and  in  such  case  the  Court  of  Chancery  may 
award  one  or  more  re-extents  for  the  satisfying  the 
same. 

44.  When  a  writ  of  elegit  is  sued  out»  the  sheriff  is  Proceeding 
to  impannel  a  jury,  who  are  to  make  inquiry  of  all  jq  ^q.  j^.  * 
Ijbe  goods  and  chattels  of  the  debtor,  and  to  appraise  ^^^• 

the  same :  also  to  inquire  as  to  his  lands  and  tene- 
;  ments ;  and  upon  such  inquisition,  to  set  out  and  de-^ 

liver  a  moiety  of  the  lands  to  the  plaintiff  by  metes 
I  and  bounds. 

45.  If  the  sheriff  delivers  more  than  a  moiety  of  Putten  y. 
the  debtor's  land,  and  this  appears  upon  the  return,  j  ^^^  5^3^ 

I  the  execution  is  totally  void.    For  the  sheriff  has  only 
I  a  circumscribed  authority,  which  he  cannot  exceed  ; 

ao  that  what  is^  extended  beyond  a  moiety,  being 
I  without  authority,  and  there  being  no  possibility  of 
j  aqiarating  it  from  the  rest,  the  wh<^e  is  void,  as  if 
I  nothing  had  been  extended.    Ciurthew,  in  his  report  P.  453. 
i  of  this  case,  makes  Lord  Holt  say,  that  the  inquisi-^ 

lioQ  is  not  void,  but  voidable  only  by  writ  of  error,. 

or  by  an  audita  querela. 

46.  Although  no  more  than  a  moiety  of  the  lands  Giib.  Ex.  56. 
I  of  a  debtor  can  be  taken  by  an  elegit;  yet  if  two  ^''^'  ^^* 

judgements  are  obtained  by  the  same  person,  be 
Q4y  e^pd  both  mwetie^i  which  will  be.  gopd« 
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Quyt  T.  47.  But  if  A.  and  B.  recover  severally  against  C, 

Cm^Eliz.      ^^^  ^*  ^^^^  ^^^  ^^  ^^gity  ^^d  has  a  moiety  of 
482*  lands  delivered  to  him;  and  then  B.  sues  out 

elegit,  he  can  only  have  a  moiety  of  the  lands  whi< 
remain ;  not  the  whole. 

48.  It  was  formerly  held  by  some,  that  upon 

elegit  the  sheriff  was  obliged  to  deliver  a  moiety 

each  particular  farm  and  tenement.     But  in  a  modern 

DeDn  v.        case  the  Court  of  King's  Bench  determined  that  the 

^c^^4J^.    ^^*^"^  ^"^^^  good,  though  separate  lands  were  extaod- 

ed ;  provided  it  did  not  appear  that  they  amoimted 
in  value  to  more  than  a  moiety  of  the  whole :  for 
otherwise  not  only  a  moiety  of  every  farm  and  tene- 
ment, but  even  a  moiety  of  every  close  and  fidd, 
'    must^'be  delivered  to  the  creditor.    Noi'  could  the 
writ  be  executed  according  to  this  idea,  but  by  deli- 
vering an  undivided  moiety ;  which  was  entirely  con- 
trary to  the  meaning  of  the  statute ;  for  the  moiety 
to  be  extended  must  be  set  out  by  metes  and  bounds. 
49*  Lands  purchased  ailer  the  obtaining  of  a  judge- 
ment may  be  taken  upon  a  writ  of  elegit;  and  it  is 
laid  down  in  1  Roll.  Ab.  89S,  pi.  14  and  16,  that 
execution  may  be  sued  of  any  land  which  the  ddbtor 
2  P.  Wms.     had  by  piurchase  after  the  judgement,  though  he  had 

aliened  it  before  execution.    So  that  a  judgement « 
binds  all  the  lands  whereof  the  debtor  was  seised  at 
the  time  when  the  judgement  was  entered,  or  which 
he  afterwards  acquires  \  iand  no  subsequent  act  of  his, 
2  Inst.  396.    not  even  an  alienation,  for  a  valuable  consideration. 

te  a  purchaser,  without  notice  of  the  judgement,  will 
avoid  it. 

50.  It  should,  however,  be  observed,  that  any 
alienation  of  the  legal  estate,  prior  to  the  acknow- 
ledgement of  a  judgement,  is  good  against  it :  even 
an  alienation  in  equity  wiU  suffice.      Thus  Lord 
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Cowper  has  said,  that  articles  made  for  a  valuable  Rncb  v. 
consideration,  and  the  money  paid,  will  in  equity  bind  )^"2i.^^ 
the  estate,  and  prevail  against  any  judgement  creditor,  277. 
mesne  between  the  articles  and  the  conveyance. 

51.  No  execution  can  be  sued  against  the  heir,  i Inst. 290 a*, 
upon  a  recognizance  or  judgement,  during  his  mino- 
rity.    And  where  a  year  and  a  day  have  elapsed,  3  Comm. 
from  the  entry  of  the  judgement,  the  court  concludes,  ^^*' 
prima  Jacie^  that  the  judgement  is  satisfied :  but  will 

grant  a  writ  of  scire  fatnas^  for  the  defendant  to  shew 
cause  why  the  judgement  ^should  not  be  revived* 

52.  Lord  Coke  says,  the  king,  by  his  jprerogative.  Priority  of 
is  to  be  preferred  in  payment  of  his  duty  or  debt,  Exc^om!" 
before  any  subject,  although  the  king's  duty  or  debt  ^  ^i^st.  131 6. 
be  the  later.    And  thereupon  the  law  gave  the  king 

remedy  by  writ  of  protection  to  protect  his  debtor^ 
that  he  should  not  be  sued  or  attached,  until  he  paid 
the  king's  debt.  But  hereof  grew  some  inconvenience, 
for  to  delay  other  persons  of  their  suits,  the  king's 
debts  were  more  slowly  paid ;  ior  remedy  thereof  it 
was  enacted  by  the  statute  25  £dw«  III.  c.  19m  that 
the  other  creditors  may  have  their  actions  against  the 
king's  debtor,  and  proceed  to  judgement,  but  not  to 
execution. 

53.  Lord  Chief  Baron  Gilbert  says,  if  the  king's  Gilb.Ex.9i. 
debt  be  prior  upon  record,  it  binds  the  lands  of  the 

debtor,  into  whose  hands  soever  they  come,  becausfe  Tit,  i.  #  72. 
it  is  in  the  nature  of  an  original  feudal  charge  on  the 
fand;  and  therefore  must  subject  etery  one  who 
claims  under  it.     But '  if  the  land  were  aliened  in  the 
whole,  or  in  piart,  before  the  debt  contracted,  such 
^enee  claiming  prior  to  the  chaige,  would  not  be 
»^ect  to  it 
•54,  Ifthe  subjects  debt  be  by  Statute  or  judgement,  idem, 
prior  to  the  king's  debt,  and  the  king  extends  th0 
Vol.  II.  F 
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land  first,  the  subject  shall  not,  by  any  after  extent, 
take  them  out  of  his  hands.  But  if  such  judgement 
be  extended,  and  the  subject  has  the  possesion  de- 
livered to  him  by  a  Uberati,  he  shall  hold  it  dischai^ed 
from  the  king's  debt.  If  the  king^s  debt  comes  before 
the  possession  by  liberatS,  the  king's  extent  shall  be 
preferred ;  and  the  subject  must  wait  till  the  king's 
debt  is  satisfied. 

55.  The  reason  of  the  difference  i^  because  the 
king's  debt  is  in  the  nature  of  a  feudal  charge,  which 
if  it  comes  on  the  lands,  before  the  property  of  tfaem 
is  altered,  it  seises  on  them,  as  it  might  have  done  for 
the  original  service  at  fkst  imposed.  But  if  there  had 
been  a  lawful  alienation,  before  such  debt,  there  it  is 
.  toot  the  feud  of  the  tenant ;  therefore  such  charge 
cannot  affect  it ;  so  that  if  there  be^a  precedent  judge- 
ment or  statute,  and  a  liberate  pursuant,  befoie  the 
king's  extent  comes  down ;  there  it  cannot  chaige 
the  lands,  because  the  property  is  altered  by  the  ex* 
tent  of  the  subject,  which  relates  to  the  time  when 
the  judgement  was  given,  or  statute  st^e  acknow- 
ledged ;  for  the  extent  and  Ub^ati  of  the  subject  was 
only  executing  such  judgement  or  statute  on  liie  land. 
The  execution  was  relative  to  that  judgement,  which 
was  prior  to  the  king's  charge :  so  there  was  a  com- 
plete alteration  of  property,  prior  to  the  king's  charge, 
and  before  the  extent  came  down. 
Idem.  56.  If  the  king's  extent  had  come  before  the  Ube^ 

rat^j  he  had  charged  the  lands  whilst  it  waa  in  the 
hands  of  his  debtor,  and  then  his  charge  would  be 
satisfied,  as  if  it  had  been  in  the  first  feudal  donation ; 
for  nothing  can  hinder  the  king'a.  charge,  but  what 
amounts  to  a  precedent  alienation ;  but  so  far  aa  tbcare 
is  a  precedent  alienation,  they  axe  not  the  lands  of 
his  debtor;  A  liberate  in  punuaacQ  of  a  pi^ecediii^ 
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judgement  amounting  to  an  alienation  of  tlie  land^ 
before  it  becomen  chaiged  to  the  king. 

SJ.  The  lien  upon  the  lands  by  the  subject's  debt,  l^«»- 
came  in  by  the  statute  of  Westminster  2.  before  that, 
a  judgement  did  not  bind  the  land.  But  the  king's 
debt  bound  the  land  before  that  statute ;  and  as  that 
statute  did  not  touch  the  prerogative,  therefore  the 
king  has  a  power  to  levy  upon  the  lands,  notwith- 
standing the  preceding  lien  by  judgement :  therefore 
the  king  may  seise  lands  that  are  bound  by  a  pre* 
ceding  judgement,  whilst  the  lands  are  in  the  custody 
of  the  law,  on  the  elegit  or  extent ;  and  before  they 
are  actually  delivered  out  to  the  credits  by  the 
liberate^  as  a  satisfaction  for  his  debt.  But  when  they 
were  actually  delivered  out  to  the  creditor,  by  the 
Uberatij  they  then  no  longer  belonged  to  the  debtor, 
since  the  king's  writ  had  delivered  them  over,  ^or  sa* 
tisfactioii  of  a  debt  that  was  prior  to  the  king's ;  fbr 
the  creditor  did  not  take  th^n  under  the  burthen  ^S 
tiie  king's  debt,  because  his  lien  was  antecedent  to 
the  king's  debt.  And  it  were  repugnant  to  construe 
him  to  take  the  land,  9ub  (mere  of  the  king's  debt  j  cUlI^*^'* 
when  he  took  in  satisfaction  of  a  debt  precedent  3  Leon.  3S9« 

58.  By  the  statute  33  Hen.  VIII.  c  89.  S  7*.,  it  is  "* "'  *^* 
enaoted,  that  where  any  suit  is  commenced,  or  any 
process  awarded  for  the  king,  for  the  recoveiy  of  any 
of  his  debts ;  the  same  suit  and  process  shall  be  pre-' 
fened  before  the  suit  oi  any  person  or  persons.  And 
that  the  king,  his  heirs  or  successors,  shall  have  first 
execution  agamst  any  defendant  of  defendants,  of 
and  for  his  sai^  debts,  before  any  other  person  or 
persons ;  so  always  that  the  king's  suit  be  taken  and 
.commenced,  or  process  awarded  for  the  said  debt,  at 
the  king^s  suit,  before  judgement  given  for  the  said 
^er  person  or  persons. 

F  « 
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*  59  •  This  statute  is  not  confined  in  its  operation  to 

bond  debts  only ;  but  extends  to  all  debts  and  exe* 

CacH's  Case,  cutions  at  the  suit  of  the  king.    It  is  however  held  to 

jT  Ren  1 Q  fc 

'    be  restrictive  on  the  old  prerogative ;  for  the  words 
**  So  always  that  the  king's  suit,  &c.''  make  a  condi- 
tion precedent     Hence  therefore  a  judgement  and 
execution  by  elegit,  before  any  suit  or  process  com- 
Atu  Gen».      menced  by  the  king,  shall  be  preferred  to  the  extent 
Hard.  23T'     ^^  ^^  king,  issuing  on  a  bend  debt,  bearing  date  be- 
fore the  subject's  judgement;  and  assigned  to  the 
king  before  the  subject's  execution. 
What  may         60.  All  estates  in  fee  simple  in  possession  may  be 
be  extended,  extended  on  a  statute  or  recognizance,  or  taken  by 

writ  of  elegit,  and  also  estates  in  reversion  e;xpectant 

on  leases  for  lives  or  years.     And  in  this  latter  case^ 

the  plaintiff  sliall  have  a  moiety  of  the  reversion,  and 

a  moiety  of  the  rent. 

Campbell'8        6I.  Thus  it  was  resolved  in  10  Jac.  that  if  a  man 

f  Roil  Ab.     ^^^^^®  ^^^  years,  rendering  rent  ;•  the  reversion  may  be 

894.  extended  upon  an  elegit,  during  the  lease ;  and  thfe 

tenant  by  elegit  shall  have  a  moiety  of  the  rent. 
Ashbumham      ^«  ^  estate  tail  may  be  extended,  during  the  life 
r.  St.  John,    of  the  tenant  in  tail.    But  if  execution  be  sued  out 
iigainst  the  issue,  upon  a  statute  or  judgement  acknow- 
ledged by  the  ancestor,  the  issue  may  avoid  it  by  assise 

Tit.  2.  c.  2.    ^^  ^^  ^^  audita  querela.    Because  a  tenant  in  tail 

i  28.  can  only  charge  his  estate  during  his  life. 

Moo.  32.  ^*  ^  rent  charge  may  be  extended  on  an  elegit; 

No.  104.  for  the  land  being  made  subject  to  the  execution,  in« 
eludes  every  thing  issuing  out  of  it  And  in  this  case 
the  party  may  distrain  and  avow,  though  the  tenant 
never  attorned;  for  the  law  creating  his  estate,  gives 
him  all  means  necessary  for  the  enjoyment  of  it. 

2  Init.  397.  ^*  Lands  held  in_  antient  demesne  malfy  be  ex- 
tended by  elegit^  because  the  title  of  the  land  is  nol^ 
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directly  put  in  plea  in  the  king's  courts.    This  doc-  Cox  T.Bami- 
trine  appears  to  have  been  established  in  a  case  re-  lovin!  Ab.* 
ported  by  C!hief  Justice  Hobart,  but  has  been  denied  ^43.  pL  4. 
in  some  other  cases. 

65.  The  sheriff  may,  upon  a  writ  of  elegit,  either  Terma  for 

^^r   Aft  Vtt 

extend  a  term  for  years;  that  is,  deliver  a  moiety 
thereof  to  the  cognizee ;  or  sell  the  whole  term,  as  a  2  Inst.  395. 
part  of  the  personal  estate,  to  the  plaintiff  at  a  grots  ®^*P-  ^'*  •• 
price,  appraised  and  settled  by  a  jury. 

66.  If  the  defendant  tenders  the  money  at  the  Gilb.Ex.d4. 
timie  of  the  appraisement,  and  before  the  deliveiy 

of  the  term,   or  even  after  in  court,  the  term  is 

saved.     And  if  it  be  delivered  after,  the  defendant  is 

entitled  to  a  writ  of  audita  querela.    If  no  such  tender 

be  made,  the  property  is  altered  by  the  delivery  of 

the  sheriff;    and  the   plaintiff  may  either  keep  or  2  Saund,  R. 

dispose  of  it,  without  being  accoimtable  for  the  profits;      •^^ 

If  the  term  be  extended  at  an  annual,  and  not  a  gross 

value,  the  plaintiff  is  accountable  for  the  profits.  And 

if  he  receives  the  debt  out  of  the  term,  before  it  expires, 

the  defendant  shall  be  restored  to.  the  term  itself. 

67*  Lord  Hardwicke  has  said,  that  where  an  exe-  Bardqn  r. 
cutipn  by  elegit  or  Jieri  facias,  is  lodged  in  a  sheriff's  a  1^^739. 
hands,  it  binds  goods  from  that  time,  except  in  the 
case  of  the  crown ;  and  a  leasehold  estate  is  also 
affected  from  that  time.  If  the  debtor,  subsequent  to 
this,  makes  an  assignment  of  the  leasehold  estate,  the 
judgement  creditor  need  not  bring  a  suit  in  ejectment, 
to  come  at  the  leasehold  estate,  by  setting  aside  the 
Msignment ;  but  may  proceed  at  law  to  sell  the  term*; 
and  the  vendee,  who  is  generally  a  friend  of  the 
plaintifi^  will  be  entitled  at  law  to  the  possession,  not- 
^^standing  such  assignmeAtl 

68.  It  is  enacted  by  the  l6th  section  of  the  statute 
tf  frauds^**  That  no  writ  of  jferi  facias,  or  other 

F  3 


70  Tide  XIV.  Estate  by  Statute  Merchant,  <^.  %  68-t7^ 

writ  of  execution,  shall  bind  the  property  of  the  good^ 
of  the  person  against  whom  such  writ  of  execution  is 
sued  forth«  but  from  the  time  that  such  writ  shall  be 
delivered  to  the  sherifi^  &c.  to  be  executed*  And 
for  the  better  manifestation  of  the  said  time,  the 
sheriff  &c.  shall,  upon  the  receipt  of  any  such  writ, 
endorse  upon  the  back  thereof  the  day  o£  the  month 
and  year,  whereon  he  or  they  received  the  same." 

69-  In  consequence  of  this  statute  it  has  been 
g^ierally  held  that  if  a  term  for  years  be  assigned  to 
a  bondjide  purchaser,  before  execution  is  actually 
sued  out,  ajstd  dehvejred  to  the  sherifi^  it  cannot  after- 
wards be  taken  by  a  creditor. 
Rig^on  •  70.  This  doctrine  has  been  doubted  by  the  hie 
^^    *       Mr.  Serjeant  Hill,  who  appears  to  have  been  of  opinion 

that  the  reasoning  deduced  from  the  case  of  an  exe- 
cution  hy  Jieri  facias  did  not  apply  to  a  writ  ofekgit; 
and  that  the  statute  of  frauds  had  not  altered  the  law, 
with  respect  to  an  ekgit 
Trust  71*  It  has  been  already  stated  that  by  the  statute 

TitVi2/c. 2.    ^^  frauds,  trust  estates  of  freehold  may  be  taken  in 

execution  on  an  elegit  for  the  debts  of  the  cestui  qve 
trust\  but  that  if  a  trustee  has  conveyed  the  lands,  by 
the  direction  of  the  cestui  que  trusty  before  executioi? 
sued,  though  he  was  seised  in  trust  for  the  debtor,  ^ 
the  time  of  the  judgement,  the  lands  cannot  be  taken 
in  execution :  for  the  words  of  the  statute  are, — *'  ^* 
the  time  of  the  said  execution  sued,'*  which  refer  io 
,  the  seisin  of  the  trustee. 

72.  This  doctrine  appears  to  have  been  settled  in 
the foUowing  case:       • 
Hunt  V.  H.  Chamberlain  being  cestui  que  trust  in  fee  of  ldnds» 

Com!  R.  226  ^'  Boardman  the  lessor  of  the  plaintiff  rec«i^ered  a 

judgement  against  him  fori 60/.  Chamberlain  bp^ 
rowed  600  A  of  the  defendant  Coles^  and  for  secunQ& 
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that  sum,  the  trustee  of  the  legal  estate,  by  the  direc- 
tion of  Chamberlain,  mortgaged  the  premises  to  Coles 
for  500  years.    Boardman  took  out  execution  by  writ 
of  elegit :  the  sherifl^  after  an  inquisition,  by  which  it 
v^as  found  that  Chamberlain  was  seised  in  fee,  ex- 
tended one  moiety,  and  delivered  it  to  the  lessor  of 
the  plaintiff.     The  doubt  was  whether  he  had  any 
title  by  the  statute  of  frauds;  after  argument  by 
Comyns  and  Sir  C.  Phipps   it  was  determined  by 
Mr.  Justice  Tracey  that  the  execution  was  not  good. 
For  the  words,  ^'  at  the  time  of  the  said  execution 
sued,"  refer  to  the  seisin  of  the  trustee*    Therefore 
if  the  trustee  had  conveyed  the  land,  before  the  exe- 
cution sued,  though  he  was  seised  in  trust  for  the  de- 
fendant, at  the  time  of  the  judgement,  the  lands  could 
not  be  taken  in  execution. 

Sir  £dward  Northey  said  that  since  the  act,  such 
construction  had  been  thought  agreeable  to  the  sta* 
tute ;  though  he  did  not  know  that  it  ever  had  been 
judicially  determined.  A  case  waa  mentioned  by 
Mr.  Justice  Tracey  from  Serjeant  Cheshire's  notes» 
where  tins  opinion  seemed  to  be  allowed  by  Lord 
Trevor,  and  not  contradicted  by  the  coiut. 

7S.  It  is  also  observeable  that  Lord  Chief  Baron 
ComynSi  who  argued  and  reported  this  case,  states 
the  law  accordingly  in  his  Digest ;  where  after  men-  Tit.  Execu* 
tioning  several  things  not  liable  to  execution,  he  says,  ^^'  ^'  ^^* 
**  Nor  since  the  statute  29  Cha.  II.  c.  3^  lands  which 
the  trustee  has  aliened  before  execution;  for  they 
afe  not  bound  by  the  judgement.'' 

74.  There  are  several  things  not  liable  to  an  extent  Wbat  b  not 
under  a  statute  recognizance  or  judgem^it*    Thus  jg^tent.  ^"' 
an  advowson  in  gross  cannot  be  extended  on  an  elegit,  .       ; 
for  reai^ns  which  will  be  given  in  a  subsequent  title*    Tit.  21.^ 
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Jcnk.  307.  "  75*  A  writ  of  elegit  does  not  lie  of  the  glebe  be- 
longing to  a  parsonage,  or  vicarage,  or  of  the  church 
yard ;  for  each  of  these  are,  solum  Deo  consecratum. 

76.  An  estate  in  joint-tenancy  cannot  be  extended, 
afler  the  death  of  the  joint-tenant  who  acknowlec^ed 
Tit.  I8.C.1.   the  judgement;  but  an  estate  in  coparcenary  or  in 
Tit.  19  &  20.  common  may  be  extended. 

Scott  V.  77-  It  has  been  held  in  a  modem  case^  that  a  mere 

8^Ea8t^467     ^^^^^^^^  interest  in  a  tenn  for  years  cannot  be  ex- 
Tit.  15.  c.  3.    tended,  nor  is  an  equity  of  redemption  extendible. 
1  P.  Wins.  78.  If  a  trustee  acknowledges  a  judgment  or  star 

^'®'  tute,  though,  at  law,  these  are  liens  upon  the  estate^ 

yet,  in  equity,  they  will  not  affect  it,  because  a  judge- 
ment is  only  a  general  security ;  not  a  specific  Uen 
on  the  land. 
Tit.  10.  c.  3.        79.  It  has  been  aheady  stated  that  the  statute  of 

Westm.  2.,  which  gives  the  writ  of  el^t^  does  not 
extend  to  copyholds ;  for  if  it  did  the  lord  might  have 
a  tenant  brought  upon  him,  without  his  admittance^ 
or*  consent. 
TheseEstatea  \  80. '  Upon  the  entry  of  the  cognizee  into  the 
Cbattels        hinids  extended,  he  is  called  tenant  by  statute  mer- 

1  Inst.  42  a.    chant,  statute  staple,  or  elegit.     And  although  the 

2  —  396.     estates  thus  acquired  are  uncertain,  as  to  their  dura^ 

tion,  being  determinable  only  on  payment  of  the  debt, 
and  that  persons  holding  such  estates  shall  have  the 
same  remedy  by  assise  as  freeholders,  yet  they  ar® 
but  chattels;  which  vest  in  executors  or  admini- 
strators. 
Fit*.  N.  B.  81.  Persons  holding  estates  of  this  kind  are  punish- 
^®*  ^-  able  for  waste  by  writ  of  waste,  or  by  an  action  of 

account ;  in  which  case  the  debtor  shall  have  a  venire 
Jbcias  ad  computandum  for  the  waste,  and  recover 
damages  for  the  surplus. 
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^    8S»    It  was  formerly  held  that  these  estates,  like 

tem^B  for  years,  might  be  barred  by  a  recovery,  su^ 

fered.  by  the  persons  who  had  the  freehold ;  but  they 

are  protected  by  the  statute  27  Hen.  VIII.  c.  15.  from  T'*-  3^* 

the  efiecc^ts  of  a  recovery  of  the  freehold. 

>     83,   The  estate  acquired  by  the  execution  of  a  sta-  Must  be  eie- 

tute,  recognizance,  or  judgement,  must  be  executed  Entry.  ^ 

by  an   actual  entry  of  the  cognizee ;  for  till  entry  he 

has  but  a  l)are  right,  which  is  not  assi^ahle.     So 

that  although  he  should  release  all  his  right  to  the 

land,  yet  he  may  extend  it  after.     All  he  acquires  is 

a  lien  on  the  land ;  but  it  is  not  certain  whether  he 

will  ever  make  use  of  it,  for  he  may  recover  the  debt 

out  of  the  goods  of  the^ognizor,  by  a  scire  facias^  or 

take  his  body ;  and  then  during  the  debtor's  life,  he 

can  have  no  execution. 

84.  Upon  the  death  of  the  cognizee  of  a  statute,  Hannam  v. 
his  administrator  sued  out  an  extent,  and  the  Uberatd  4  Mod.^48'. 
being  returned,  he  assigned  over  the  lands  without 
inakkig  an  actual  entiy :  the  question  was,  whether 
the  assignment  was  good  or  not. 
*    It  was  determined  that  the  assignment  was  void  j 
for  by  the.  return  of  the  liberati  he  had  accepted  of 
the  possession,  and  was  estopped  to  say  the  contrary. 

■ 

Then  .when  the  owner  still  continued  in  possession, 
it  turned  the  possession  which  the  administrator  had 
accepted  by  the  liberate  to  a  mere  right,  which  was 
not  assignable.    Nor  was  it  like  an  interesse  temUnif  Tit.  8.  c  i. . 
which  the  lessee  might  assign  over  before  entiy ;  be- 
cause in '  that  case  the  lessor  is  the  principal  agent, 
wd  has  done  every  thing  on  his  part  to  transfer  an 
interest  to  the  lessee,  -which  he  may  execute  at 
pleasure. 
I         85.  The  sheriff  does  not  now,  as  formerly,  on  a  Saund.  R. 
Writ  of  elegit,  deliver  ^qal,  but  oi^y  legal  possession  ^^-  ^  ■^•^' 
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bf  a  moiety  of  the  lands.  In  order  to  obtain  actual 
possessitili  the  plaintiff  must  proceed  by  ejectm^it^ 
in  which  he  must  not  only  prove  the  judgement^  and 
by  the  judgement  roll,  that  an  elegit  issued^  and  was 
returned,  but  must  also  prove  the  writ  of  elegit  by  a 
true  copy  thereof,  as  well  as  the  inquisition  that  was 
taken  thereon. 

86.  Where  a  plaintiff  in  ejectment  claims  under  sol 

elegit^  BXkd  there  is  a  person  in  possession,  under  a 

lease  made  prior  to  the  judgement,  upon  which  the 

elegit  was  sued  out,  he  cannot  recover. 

Doe  V.  87-  In  ejectroetit  the  plaintiff  chimed  under  an 

?tS^  R.  2.  ^^^^  against  one  Wharton :  an  objection  was  taken 

at  the  triskl  by  the  defendantj.  that  the  tenant  in  pes- 
session  enjoyed  under  a  lease  granted  to  him  by 
Wlmrton,  prior  to  the  date  of  the  plaintiff^s  judges 
ment :  therefore  that  the  phdntiff  could  not  succeed 
in  this  ejectment  To  this  it  was  answered,  on  the 
part  bf  the  lessor  of  the  plaintid^  that  he  had  given, 
the  tteant  notice  he  did  hot  mean  to  disturb  his  pos- 
session ;  his  object  being  only  to  get  into  the  receipt 
of  the  rents  and  profits  of  the  estate  i  and  that  the 
defendants  ought  therefore  hot  to  be  penhitted  to  set 
up  this  objection. 

Mn  Justiee  liswrence,  before  whom  the  cause  was 

tried,  was  of  opinion^  that  the  party  who  had  the  legal 

Tit.  12.  c.  3.  estate  must  prevail  in  an  ejectment }  and  that  as  the 

*  ^^-  tenant^s  title  accrued  prior  to  that  of  the  lessor  of  the 

plaiiitiff,  the  latter  eould  not  succeed  in  this  ejectment. 

Th6  Court  of  King's  Bench  ^W^  of  the  saine  opinion. 

Campbell's         88.  It  has  however  been  already  stated,  that  where 

2^f  61.     ^^^  ^^  subsisting  leases  made  prior  t6  the  Ogamg 

of  a  judgement,  the  cognizee  may  extend  a  mdety  of 

the  rei/erskm,  aAd  of  the  rent,  upon  his  elegit;  and 

^r  Stick  eittent/  he  may,  by  the  usual  process  of 
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ejectment,  have  all  such  remedies  to  recover  a  nioiety 
of  the  rent,  as  the  cognizor  himself  might  have  had 
for  the  whole,  before  the  extent,  or  will  hJive,  after  it, 
for  the  other  moiety* 

89-  The  statute  13  £dw.  I.  gave  to  tenants  by  Remedies 
statute  merchant  a  writ  of  novel  disseisin,  in  case  theii:  ^Sn^^™" ' 
possession  was  disturbed*    But  if  the  eviction  wai 
upon  good  title,  the  cognizee  had  no  further  remedy. 

90.  Tlie  statute  of  the  staple  also  gives  the  creditor, 
if  ousted  of  the  lands  taken  in  execution,  a  means  of 
recovering  them  by  writ  of  novel  disseisin,  and  by  the 
statute  S3  Hen.  VIII.  c.  6.  §  9^  persons  having  exe- 
cution of  lands  by  reason  of  a  recognizance,  in  the 
nature  of  a  statute  staple,  their  executors,  admini- 
strators,  or  assigns,  where  they  are  disseised,  shall 
have  like  remedy  as  persons  having  execution  on  a 
statute  staple. 

91.  The  statute  of  Westm.  2.  c.  18.  gives  the  te- 
nant by  elegit  a  Writ  of  novel  disseisin,  if  ejected ;  and 

after  a  writ  of  re-disseisin  if  need  be.    Lord  Coke  2  Inst.  397. 
observes,  that  his  executors  and  administtators  shafi 
have  the  same  remedy,  by  the  equity  of  the  act,  as 
also  the  executors  and  administrators  of  tenants  by 
statute  merchant,  and  statute  staple. 

92.  By  the  common-  law,  after  a  ftdl  ind  perfect  iinst.290«. 
execution  had,  by  extent  returned,  and  entered  on 

record,  the  cognizee  could  have  no  new  extent  on 
the  effects  of  the  cognizor ;  because  there  was  once 
^sfkction  given  to  the  creditor,  an  recorc^  though, 
the  lands  had  beeii  recovered  froffi  him  befoi^  he  had 
levied  his  debt.  ' 

93.  This  doctrine  was  Attrtd  by  ^he  statute 
32  Hen.  VIII.  c.  5.  by  which  it  is  enaiited^  That  if 
^r  any  lands  be  delivered  in  exeeutiob  on  Just  eauisfe, 
%  shall  be  recovered,  diV««t*d,  takto,  <«r  0victe* 
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out  of,  or  from  the  possession  of  any  such  person,  &c. 
before  such  times  as  the  said  tenants  by  execution, 
their  executors  or  assigns,  shall  have  fully  levied  their 
debt  and  damages,  for  which  the  said  lands,  &c.  ^were 
taken  in  execution ;  then  every  such  recoveror,  ob- 
ligee, and  cognizee  shall  have  a  scire  Jacias  out  of  the 
same  court,  from  whence  the  former  execution  pro- 
ceeded, against  the  person  or  persons  on  whom  the 
former  e:^ecution  was  pursued,  their  heirs,  executors, 
or  assigns,  to  have  execution  of  other  lands,  &c.  liable 
and  to  be  taken  in  execution,  for  the  residue  of  the 
debt  and  damages. 

1  Inst.  2896.       94.  Lord  Coke  has  laid  down  the  following  rules 

n  Vin.  Ab.    £^j.  ^g  construction  of  this  statute : 

First — ^Where  the  tenant  by  execution  has  a  remedy 
given  hilm  by  law,  ailer  eviction,  there  the  statute 
extends  not.  For  the  ac^  says,  by  reason  whereof 
the  said  recoverors,  obligees,  and  cognizees  have  been 
clearly  set  without  remedy,  &c.  For  the  body  refers 
to  the  preamble ;  and  the  party  ought  not  to  have 
double  satisfaction,  one  by  the  fonner  laws,  and 
another  by  this  statute. 

95.  Therefore  if  part  of  the  land  be  evicted  from 
the  tenant  by  execution,  this  statute  does  not  extend 
to  it ;  because  he  shall  hold  the  residue  till  he  is  fully 
satisfied :  if  all  be  evicted,  saving  one  acre,  he  must 
be  contented  to  hold  that,  for  he  can  have  no  new 
execution  upon  this  statute. 

In  the  case  of  recognizances,  this  inconvenience 
seems  to  be  removed  by  the  statute  8  GeorL  c.  25. 
ante,  §  42.     §  4u  which  has  been  already  stated. 

96.  Secondly-— If  a  man  be  bound  to  A.  in  a  sta- 
tute of  1,000£,  and  by  a  latter  statute  to  B.  in  100/L 
B.  first  extends^  then  A.  eictends,  and  t^es  the  lands, 
from  B«,  yet  B*  9ha]l  have  no  aid  of  the  statute ;  be- 
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oa,use  after  the  extent  of  A.,    B.  shall  re*enjoy  the 
lajid,  by  force  of  his  former  execution, 

97.  TTiirdly — ^If  the  wife  of  the  cognizor  recover 
dower  against  the  tenant  by  execution,  he  shall  hold   ' 
over,  and  shall  have  no  aid  of  this  statute* 

98.  Fourthly — If  a  man  puts  out  his  lessee  for 
years,  or  disseises  his  lessee  for  life ;  after,  acknoW'^ 
leciges  a  statute,  on  which  execution  is  si^d  against 
liim,  and  the  lessees  re-enter ;  the  tenant  by  execu* 
tipn,  aft;er  the  leases  ended,  shall  hold  over,  and  have 
no  aid  of  this  statute.  * 

99.  Fifthly:— This  statute  must  not  be  taken  liter* 
ally,  but  according  to  the  meaning.  Therefore  where 
the  letter  is,  until  he,  &c.  or  his  assigns  shall  fully 
aad  wholly  have  levied  the  whole  debt,  or  damages ; 
if  he  hath  assigned  several  parcels  to  several  assign 
nees,  yet  all  these  shall  have  the  land,  but  till  the 
whole  debt  be  paid. 

100.  Sixthly — ^Where  the  words  are,  for  the  which 
the  said  lands,  &c*  were  delivered  in  execution ;  a 
disseisor  conveys  lands  to  the  king,  who  grants  the 
same  over  to  A.  and  his  heirs,  to  hold  by  fealty  and 
20  /•  rent,  and  aft;er  grants  the  seignory  to  B. ;  B. 
acknowledges  a  statute,  and  execution  is  sued  of  the 
seignory :  A.  dies  without  heir,  the  cognizee  enters 
and  is  evicted  by  the  disseisee.  He  shall  have  the 
aid  of  this  statute,  yet  it  is  out  of  the  letter  of  the  law ; 
for  the  seignory  was  delivered  in  execution,  and  not 
the  tenancy.  But  he  was  tenant  by  execution  of  thosQ 
lands,  therefore  within  the  statute. 

101.  Seventhly — ^Where  the  words  are  "  delivered 
and  taken  in  execution,"  yet  if  after  the  liberate,  the 
cognizee  enter,  as  he  may,  so  as  the  land  is  never 
delivered,  yet  he  is  within  the  remedy  of  this  statute  ) 
for  he  is  tenant  by  execution. 
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102.  Sigl»tlily«*-Where  the  statute  says,  *'  Then 
every  such  recoveror,  obligee,  and  cognizee,  shall,  kcJ' 
and  says  not,  their  executors,  administrators,  or  bs- 
signs,  but  they  are  omitted  in  this  material  place; 
yet,  by  a  benign  interpretation,  the  statute  shall  ex- 
tend to  them,  because  they  are  mentioned  in  the  next 
precedent  clause  of  the  eviction;  and  the  remedj 
miHt,  by  cionstruction,  be  extended  to  all  the  peraoet 
that  appear  by  the  act  to  be  grieved. 

108.  Ninthly— When  the  statute  gives  a  jdre^ySECTOf 
out  of  the  same  court,  &c.  if  the  record  be  removed 
by  writ  cf  error  into  another  court,  and  there  affinn- 
ed,  the  tenant  by  execution,  that  is  evicted,  shaD 
have  a  sctreJadaSj  by  the  equity  of  this  statute,  out 
of  that  court  \  because  the  sdre  Jamas  must  be 
grounded  upoo  the  record. 

lOi.  Tenthly— Where  the  statute  gives  the  scire 
famas  against  such  person  or  persons,  &c.  that  were 
parties  to  tiie  fint  execution,  their  heirs,  executors, 
or  assigns,  &c.  this  must  not  be  taken  so  generally  as 
tb<  letter  is.  For  if  the  first  execution  was  had 
against  a  purchaser,  &c.  so  as  nothing  was  liable  in 
his  hands  but  the  land  recovered ;  if  this  land  be 
evicted  from  tenant  by  execution,  no  scire  facias  shaft 
be  awarded  against  him,  his  heirs,  executors,  or  as- 
signs. If  he  had  other  lands  subject  to  the  execo^ 
tion,  then  a  scire  facias  lies  against  him  or  his  assignees; 
not  against  his  executors.  Neither  in  that  case  can 
he  have  a  scire fxcias  upon  this  statute  against  the 
first  debtor  or  cognizor,  because  it  gives  it  only  against 
him,  &c.  that  was  party  to .  the  first  execution,  his 
hcfiirs,  executors,  or  assigns.  But  if  there  be  several 
assigiiees  of  several  parcels  of  land,  subject  to  the 
€^iectitton,  one  scire  Judas  upon  the  statute  shall  lie 
against  all  of  them.  ^r 
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105.  As  to  the  duration  of  these  estates,  the  law  How  long 
allcrw^s  thfe  creditor  to  hold  until  he  has  recovered  all  duS.™*'  *" 
the  money  due  to  him.  In  the  case  of  a  statute,  the 
creditor  is  also  entitled  to  costs :  and  as  the  sheriff  is 
directed  to  make  a  reasonable  extent  of  the  land,  it 
follows,  that,  upon  a  computation  of  the  debt,  and  the 
value  of  the  lands,  it  may  be  easily  known  how  long 

the  extent  may  continue,  and  when  the  debtor  will  be 
entitled  to  have  his  land  again. 

106.  In  the  case  of  any  disseisin  or  intemiptioii  ^  l^>-  82a. 
by  a  stiranger,  the  cognizee  shall  not  hold  evtt  the  478.  * 
time  of  the  extent,  but  is  to  have  satis&ctum  for  the 

injury  done  him  from  such  stranger.  If  the  cognizae  or 
himself  gives  the  tenant  by  statute  or  elegit  any  in- 
temiption,  or  prevents  him  from  taking  the  profits^ 
there  the  tenant  may  either  hold  over,  or  bring  an 
action  against  the  cogniz^H*.  For  as  in  the  first,  case 
it  would  b^  unreasonable  to  punish  the  cogntzor  for 
ike  act  of  a  stranger,  by  ke^mg  him  out  of  his  lands» 
so  in  the  last  case  it  would  be  equally  unreasonable 
to  permit  the  cognizor,  by  any  act  of  his  own»  to 
turn  the  cognizee  out  of  the  Ixad,  before  h«  had 
received  his  ^bt 

107*  If  the  tenant  by  statute  or  elegit  suSers  the  Mem. 
land  to  lie  waste,  or  neglects  to  levy  the  debt  out  of 
It,  these  being  his  own  acts,  it  is  but  reasonable  he  ^ 
should  suflfer  by  them ;  and  not  hold  over  the  land; 
tb,the  prejudice  of  the  cognizor.    On  the  othei'  hand, 
where  there  is  no  fault  or  negligence  in  the  cognizee^ 
but  he  is  prevented  from  making  the  usual  profits  of 
the  land  by  the  act  of  God,  there  the  cognizee  shaH 
}u>Id  over  the  time  of  liie  extent ;  for  it  would  be 
luireasonable  to  punish  him  f<M:  that  w^ch  no  iiH 
dustry  of  Ins  could  preventv 
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How  they  108.  With  respect  to  the  manner  in  which  estates 

are  deter-      ^f  ^g  jj^^  ^^  determined,  there  is  a  consideraUe 

mtnecU 

difference  between  estates  held  by  statute  merchant, 

statute  staple,  and  recognizance,  and  those  held  imder 

a  writ  of  elegit 

4  Rep.  67  a.       109-  In  the  case  of  an  extent  under  a  statute  or 

479  ^^^'    recognizance,  the   cognizor   cannot  enter,  without 

suing  out  a  writ  of  scire  facias  ad  rehabendum  terram; 

because  in  these  cases  the  tenant  is  entitled  to  hdd 

the  land,  not  only  until  the  principal  debt  be  levied, 

but  also  all  costs,  damages,  and  expences  arising  from 

it.    And  as  the  costs  are  not  ascertained,  no  entiy, 

1     which  is  but  an  act  in  pais^  can  defeat  a  matter  of 

record,  until  such  costs  and  damages  are  ascertained 

'  by  writ  of  scire  facias. 

Deighton  y.        110.  In  the  case  of  an  extent  under  a  statute  or 

Tit. 35  c*iu  recognizance,  the  only  proper  determination  of  the 

estate  held  imder  it,  is  the  entry  of  satisfaction  upon 
the  record,  or  perception  of  the  profits  appearing 
upon  record :  and  a  person  having  a  second  extent^ 
has  no  title  of  entry  until  then. 

111.  In  the  c&se  of  zxielegit^  where  the  debt  is 
certain,  no  damages  or  expences  being  allowed,  and 
the  annual  value  of  the  land  being  ascertained  by  the 
inquisition  and  extent,  when  a  sufficient  time  has 
elapsed  to  enable  the  creditor  to  receive  what  was 
due  to  him  from  the  rents,  there  is  no  reason  to  object 
to  the  entry  of  the  cognizor  j  which  is  therefore 
lawful. 
2RoU.Ab.  11^*  Where  the  tenant  by  elegit  is  satisfied  his 
479.  debt,  by  some  casual  profits,  the  cognizor  cannot 

enter,  but  must  bring  a  scire  facias :  because  such 
accidental  profit  does  not  appear  in  the  valuation  of 
the  lands,  which  is  stated  upon  the  record. 
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113.  No  scire  facias  lies  upon  a  general  averment  ^^'  4^- 
that  the  cognizee  has  levied  the  debt,  before  the  time  Execution. 
of  the  extent  expired :  because  this  may  happen  by  ^*  ^* 
the   cognizee's  industry  in  improving  the  land,  of 
which  the  debtor  cannot  take  advantage. 

.114,  But  if  the  cognizee  has'  levied  part  of  the  debt  ^^^^ 
by  the  felling  of  timber,  and  has  received  the  rest» 
as  appears  from  an  acquittance,  the  cognizor  shall 
•  have  a  writ  of  scire ficias.  The  reason  is,  because  the 
object  of  the  extent  being  only  to  satisfy  the  cognizee 
his  reasonable  demands,  whenever  it  appears  to  the 
court  that  they  are  answered,  whether  by  perception 
of  the  profits,  or  otherwise,  they  will  grant  a  scire 
Jacias  to  avoid  the  extent,  and  to  reinstate  the  cogni- 
zor  in  his  former  possession }  since  the  end  for  which 
it  is  given  is  answered*  - 

1 1^.  If  the  cognizee  has  levied  part  of  the  debt  Idem. 
according  to  the  extent,  the  cognizor,  upon  tender  of 
the  residue  in  court,  shall  have  a  scire  Jacias  to  recover 
possession  of  his  land,  within  the  time  of  the  extent* 
Por  here  it  appears  on  record  how  fiiuch  was  due  at 
first,  how  much  was  paid,  and  what  remains  due. 
And  the  object  of  the  extent  being  to  satisfy  the 
cognizee  of  his  just  debt,  whenever  that  appears  to 
the  court  to  have  been  done,  the  estate  shall  cease. 
But  if  the  cognizor  had  tendered  the  remainder  of  the 
debt  out  of  court,  or  if  in  court  he  had  only  offered 
to  come  to  an  agreement  with  the  cognizor,  in  neither 
of  these  cases  would  a  sdre  Jacias  be  granted ;  because 
it  did  not  appear  upon  record  that  the  debt  was  paid. 

116.   A  question  having  arisen  in  the  Court  of  Godfrey  ?« 
Chancery,  whether  upon  an  elegit  the  plaintiff  was  ^jj^'^jy 
entitled  to  interest  beyond  the -penalty  of  a  judge* 
ii^^nt,  Lord  Hardwicke  said,  that  at  law,  upon  a 
judgement  entered  up,  it  was  the  debitum  recuperatvm^ 

'Vol.  Ii:  .         G 
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and  the  stated  damages  between  the  parties ;  but 
the  creditor  did  not  take  out  aj^erijacias  against 
person  of  the  debtor,  or  his  persanial  estate,  hvtt  ei 
tended  the  lands  by  elegity  which  thie  sheriff  did  <mi] 
at  the  annual  value,  and  much  b^low  the  real, 
creditor  held  quousque  debitum  satisfactwnjuerit;  ani 
at  law  the  debtor  could  not,  upon  a  writ  ad  c(mp\ 
tandunij  insist  upon  the  creditor's  doing  rtiore  thai 
account  for  the  extended  value.  But  if  the  debtor 
came  into  a  court  of  equity  for  relief,  the  court  wodJ 
give  it  to  him,  by  obliging  the  creditor  to  account  fori 
2  Vent.  238.  the  wh6le  that  he  had  received ;  and,  as  u  person 

who  comes  for  equity  must  do  'equity,  will  direct  the 
debtor  to  pay  interest  to  the  creditor,  even  though  it 
should  exceed  the  penalty.  His  Lotdship  ^4  ^ 
remembered  very  well,  upon  Serjeant  Whitafcer^s  in- 
sisting before  Lord  Cowper,  that  this  would  be  re- 
pealing the  statute  of  Westminster,  Lord  Cowper 
said,  he  would  not  repeal  the  statute ;  but  he  would 
do  complete  justice,  by  letting  the  creditor  cany  on 
the  interest  upoft  his  debt,  as  he  was  to  account  fe 
the  whole  he  had  received. 

117.  When  the  plaintiiF  or  cognizee*s  demand  is 
^satisfied  in  this,  or  in  any  other  way,  satisfaction 
ought  to  be  entered  on  the  record  of  the  judgement  j 
or  else  it  should  be  assigned  to  a  trustee  for  the  owner 
of  the  lands. 
The  Crown  US.  It  was  doubted  whether,  under  the  statute 
may  sell         13  EKz.  c.  4.  §  2.  a  sale  of  the  debtor's  lands  couI<l 

under  nn  "^  • , 

Exteiif.         be  made  by  the  crown,  after  the  death  of  the  deotor. 

To  remedy  this,  an  act  was  passed  in  27  Eliz*  ^*  ^* 
by  which  it  was  enacted,  that  the  crown  might  make 
a  sale  of  accountants  lands,  as  well  after  their  death 
as   in  their  lifetime.      Afterwards  by  the  st^t^*^ 

.89  Eliz.  c:  7.  this  explanatory  aet  was  repealed,  and 

« 
10 
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a  power  v/n  given  to  tibe  crown  to  sell  accountants 
or  debtors  lands  in  their  lifttime.     This  act,  being 
only  tempocarj,  expired,  and  the  explanatory  act  of 
^  iE^iz.  ^as  reviired;  but,  being  found  extremely  de- 
fectiire,  tiie  fidiowing  act  was  made  for  tiiis  purpose. 
119.  By  the    statute  S5  Geo.  III.  c.  A5.  it   is 
enact^  diat  it  shall  be  lawful  for  the  Court  of  Ex- 
chequer, on  the  application  of  the  Attorney  General, 
in  B  summary  way  by  motion,  to  order  that  the  right 
and  interest  of  any  debtor  to  his  majesty,  .and  of  the 
heirs  and  assigns  of  such  debtor,  in  any  lands  which 
iiad  been  or  shall  be  extended,  or  so  much  thereof 
as  shall  be  sufficient  to  satisfy  the  debt  fer  which  the 
same  shall  have  been  extended,  shall  be  «o)d,  in  sodi 
manner  as  the  court  shall  direct :  Hiat  when  a  pur- 
chaser shall  be  found,  the  conveyance  of  the  lands, 
so  decreed  to  be  made,  diall  be  inade  by  the  remem- 
brancer of  the  court  or  bis  deputy,  under  the  direc- 
tion of  the  court,  by  deed  of  bargain  and  sale,  to  be 
enrolled  in  the  said  coiut*;  and  that  from  and  after 
the  mafcing  of  such  conveyance,  and  the  enrolment 
therec^,  tbe  bargainee  and  his  heirs  shall  hold  the 
lands  therein  comprised  for  his  own  use,  not  only 
against  the  extent  of  the  crown,  but  also  against  such 
debtor,  or  the  suiety  or  aureties  of  such  debtor;  and 
all  persons  claiming  under  such  debtor,  or  &e  surety 
or  sureties,  unless  by  a  title  pai^imount  to,  andsevail- 
>ble  in  law  against  m(^  extent:    That  all  momes 
which  shall  become  payable  from  ai^  such  purchaser, 
.  shall  be  paid  and  applied  towards  discharge  of  the 
debt  due  to  the  crown,  and  of  all  costs  and  expences 
incurred  by  the  crown,  in  enforcing  the  payment  of 
such  debt,  in  such  manner  as  ^he  court  shall  order 
and  direct :  and  if  there  shall  be  any  surplus  arising 
from  any  such  sale,  the  said  surplus  shall  belong  to 
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the  same  person  as  would  be  entitled  to  the  lands 
sold,  if  there  had  not  been  a  sale  thereof. 

1^.  It  has  been  already  stated  that  a  purchaser^ 
without  notice  of  any  incumbrances,  shall  protect 
himself  from  them,  by  obtaining  an  assignment  to  a 
trustee  for  himself  of  a  prior  term  for  years.  The  same 
doctrine  has  been  extended  to  statutes,  recognizances 
and  judgements. 

ISl.  Thus  where  a  purchaser  of  land  incumbered 
with  two  statutes,  purchased  in  the  first,  having  iK) 
notice  of  the  second.  Lord  Nottingham  said — "  If 
he  had  no  notice  of  the  second  statute,  before^he^snu 
dipped  in  the  purchase,  he  shall  defend  himself  bj 
the  first  statute,  whether  the  same  were  paid  offer  na 
If  he  can  at  law  do  it,  equity  will  not  hurt  him.** 

122.  Lord  Huntingdon  bought  a  statute  afiecting 
1  Vc7n  °49*^'  ^^^"^^  lands ;  two  years  aJfter  he  purchased  the  land* 

There  was  another  statute  subsequent  to  that  bought  in 
by  Lord  IL,  but  prior  to  his  purchase,  of  which  Lord 
H.  had  notice  at  the  time  when  he  bought  the  lands. 
The  court  was  of  opinion,  that  although  thd  statute 
was  bought  in  before  the  purchase,  yet  that  made  no 
difference  in  the  case,  but  was  as  good  as  if  it  had 
been  bought  in  afterwards ;  therefore  Lord  H.  should 
be  looked  upon  as  a  purchaser,  having  such  security 
to  protect  his  piu'chase. 

123.  The  effect  of  getting  in  old  statutes,  recogni- 
zances, and  judgements,  in  protecting  mortgagees, 
will  be  discussed  in  the  next  title. 


Huntingdon 
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Section  1. 

Origin  of       riiHE  second  kind  of  estate  held  as  a  pledge  or 
Mortgages.      X    security  for  the  repayment  of  money,  is  where 

lands  and  tenements  are  conveyed  by  the  debtor  to 
the  creditor  for  that  purpose- 
Lib.  10.  c.  8.       2.  In  the  reign  of  Henry  II.  two  modes  of  pledging 
C.20.     ^^*^'  ^ds  were  in  use,  which  are  fully  described  by  Glan- 

ville,  and  appear  to  have  been  adopted  from  the  cus^ 
tomary  law  of  Normandy- 

The  first  of  these  was  called  Vimim  Vadhem^  and 
was  a  conveyance  of  lands  by  a  debtor  to  his  creditor, 
to  hold  until  the  rents  and  profits  should  amount  \» 
the  sum  borrowed ;  in  which  case  the  pledge  w^  said 
to  be  living,  for^  on  discharge  of  the  debt,  it  returned 
to  the  borrower. 

3.  The  second  mode  of  pledging  land  was  caDed 
Mortmm  Vadium^  and  is  thus  described  by  Littleton^ 
§  332. — "  If  a  feoffinent  be  made  upon  such  condition 
that  if  the  feoffor  pay  to  the  feoffee  40/.  of  money, 
that  tbea  the  feoffor  may  re-enter^  &c.     In  this  case 
the  feoffee  is  called  tenant  in  mortgage,  which  is  as 
much  as  to  say  in  French,  as  Mort  Gage,  and  in  Latin 
Mortuum  Vadium.     And  it  seemeth  that  the  cause 
why  it  is  called  mortgage  is,  for  that  it  is  doubtful 
whether  the  feoffor  will  pay,  at  the  day  limited,  such 
sum  or  not ;  and  if  he  dotii  not  pay,  then  the  land 
which  is  put  in  pledge,  upon  condition  for  the  pay- 
ment of  the  money,  is  taken  from  him  for  ever;  and 
so  dead  to  him  upon  eondki(»k" 
Madox  Form.      *•  It  appears  from  this  passage  that  a  mortgage 
No.  560,        ^as  created  by  a  conveyance  of  the  landis,  &oc^  ^^ 
*  ddbtor  to  the  creditor,  with  a  condition^  that  if  the 

money  was  paid  on  a  certain  day,  the  conveyance 
should  be  void,  and  the  debtor  might  enter,  aodiave 
his  fof  mer  esj^.    But  if  default  was  made  i»  P^X* 
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roent  of  the  money  on  the  day  iqppomted,  then  the  Kyghly's 
lands  became  absolutely  vested  in  the  creditor,  freed  Dycr^  369  a. 
from  the  condition.    And  all  the  maxims  of  the  Tit.  I3.c,2. 
conuaion  law  respecting  the  breach  of  a  condition 
iv^ere  strictly  applied  to  this  kind  of  conveyance. 

St*  This  mode  of  pledging  lands  was  attended  with 
gjreaX  inconveniences.  If  the  money  was  not  paid 
an  the  very  day  named  in  the  deedy  the  lands  were 
absolutely  forfeited,  nor  wotild  any  subsequent  tender 
of  the  money  avail  the  creditor ;  although  the  estate 
mortgaged  were  of  much  greater  value  than  the  sum 
bcHTOwed. 

6.  Notwithstanding  the  obvious  injustice  of  this 
doctrine,  the  courts  of  common  law  would  not  allow 
of  the   smallest  degree   of  liberality  in    the  con- 
struction of  these  kind  of  conditions.    For  in  the  Goodall's 
only   two  ca^es  reported  by  Lord  Coke  respecting  ^^» 
mortgages,   the  judges  appear  to  have  held   that  Wade's  Casi^ 
an  eatate  mortgaged  was  absolutely  forfeited  .and  ^^'^^^* 
loBt,    if  the  condition  was  not  really  and  bond  Jide 
performed. 

7.  The  doctrine  adopted  by  the  courts  of  common  interpoaiiitii 
law,  respecting  mortgages,  being  totally  contrary  to  ^  ^^^  ^^"^ 
the  spirit  of  this  species  of  contract,  and  to  the  prin^^ . 

ciple9  of  justice,  by  subjecting  those  who  borrowed 
money  on  the  security  of  their  lands,  to  the  total 
loss  of  them,  on  the  non-performance  of  the  condi- 
tion ;  the  Court  of  Chancery  was  induced  to  interpose, 
and  by  an  equitable  and  liberal  construction  to  miti- 
gate the  rigour  of  the  common- law,  in  cases  of  this 
nature. 

8.  It  was  obvious  that  lands  mortgaged  were  only 
vaeant  to  become  a  security  for  the  payment  of  what 
.was  borrowed ;  as  it  never  could  be  the  intention  of 
^  person  who  mortgaged  his  lands,  that  a  large  estate 

G4f 
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'  should  become  the  absolute  property  of  a  creditor,  tf 
a  sum  of  money,  much  inferior  to  the  value  of  such 
estate,  was  not  paid  on  the  day  appointed.  The  Court 
of  Chapcery  therefore  resolved  that  a  condition  of  tbis 
kind  was  in  the  nature  of  a  penalty^  against  which 
equity  ought  to  relieve ;  that  all  the  creditor  could, 
in  justice  and  conscience  be  entitled  to,  was  his  prin- 
cipal, interest,  and  costs ;  and  established  it  as  a  ruling 
maxim,  that  although  the  condition  was  not  strictlj 
performed,  by  which  the  estate  was  forfeited  at  law, 
yet  if  the  debtor  paid  the  money  borrowed,  and  in* 
terest,  within  a  reasonable  time,  he  should  be  entitled 
to  call  on  the  creditor  for  a  reconveyance  of  his 
lands. 

9.  This  right  acquired  the  name  of  an  equity  of 

redemption ;  but  it  is  not  ascertainfed  when  it  vr^B 

1  Cha.  Ca.      first  allowed.     Lord  Hale  is  reported  to  have  said, 

*^^-  that  in  14  Rich.  II.  the  parliament  refused  to  admit 

of  an  equity  of  redemption.     This  appears  to  bef  * 

mistake ;  for  in  the  case  alluded  to  by  Lord  Hale,  and 

of  which  he  has  stated  a  part  in  his  History  of  the 

Hot.  Pari.      Cominon  Law,  Ch.  3.  the   moTt&soT  asserted  that 

he  had  paid  the  money,  and  prayed  to  have  his  land* 
again ;  nor  did  the  idea  of  an  equity  of  redemption 
^xist  for  some  centuries  after :  for  although  Tothill  has 
mentioned  a  case  in  37  Eliz.,  where  a  mortgagor  had  a 
decree  iti  chancery  for  a  reconveyance  of  lands  mort- 
gaged, yet  no  mention  is  made  by  Lord  Coke  of  an 
equity  of  redemption ;  from  which  it  may  be  pt^ 
sumed  that  it  was  not  then  generally  known.  It  is 
however  probable  that  this  doctrine  was  introduced 
in  the  reign  of  James  I.,  when  the  Court  of  Chanceiy 
Emanuel  ^^^  established  its  equitable  jurisdiction.  And  in  the 
Coll.v.Evans  fij-gt  year  of  Charles  I.  there  is  a  case  in  which  this 

1  Cha.  Rep. 

10.  Tight  is  supported,  as  a  thing  of  course. 
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lO.  After  the  allowance  of  an  equity  of  redemption, 
there  still  remained  some  legal  scruples,  which  sub- 
jected the  mortgagor  to  great  inconveniences.     It 
was  conceived  *  that  where  the  condition  was  not 
^strictly  performed,  by  the  payment  of  the  money  on 
:the  day  mentioned  in  the  conveyance,   the  lands 
became  liable  to  all  the  legal  chaiges  of  the  mort- 
gage ;  to  the  dower  of  his  wife,  •  to  forfeiture,  and  Nash 
escheat ;  and  that  the  mortgagor  could  have  no  relief  c^.  Car ."' 
against  those  who  came  in,  in  the  post.     But  the  ^^^- 
Court  of  Chancery,  as  it  increased  in  power,  has  set  B^TXA^^i. 
this  matter  right,  and  has  established  a  redemption, 
not  only  against  the  tenant  in  dower,  and  all  those 
who  claim  under  the  mortgagee ;  but  also  against  the 
lord  by  escheat,  and  all  others  who  come  in,  in  the 
post ;  because  in  equity  the  pa3mient  of  the  money 
puts  the  mortgagor  in  statu  quo  ;  since  the  lands*  were 
tnriginaUy  conveyed  as  a  security  only  for  the  money 
borrowed. 

11.  A  mortgage  may  therefore  be  described  to  be  Description 
a  conveyance  of  lands  by  a  debtor  to  his  creditor,  as  ^^•M^'*" 
a  pledge  or  security  for  the  repayment  of.  a  sum  of 
money  borrowed ;  with  a  proviso  that  such  convey- 
ance shall  be  void  on  payment  of  the  money  and 
interest,  on  a  certain  day  ;  and  in  all  mortgages,  al- 
though the  money  be  not  paid  at  the  time  appointed, 
by  which  the  conveyance  of  the  lands  becomes  absolute 
at  law,  yet  the  mortgagor  has  still  an  equity  of  re- 
demption ;  that  is,  a  right  in  equity,  on  payment  of 
the  {Hrincipal,  interest,  and  costs,  within  a  reasonable 
time,  to  call  for  a  reconveyance  of  the  lands. 

IS.  It  was  foimerly  a  practice  to  make  a  mortgage  Forrest  Rep. 
by  an  absolute  conveyance  j  with  a  defeazance  or  ^3, 
dause  of  redemption  in  a  separate  deed.  Lord  Talbot 
has  said  that  this  was  a  wrong  way,  and  to  him  always 
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sqppeared  with  a  fax:e  of  fraud ;  for  the  defeazance 

might  be  lost,  and  then  an  absolute  convq^ance  set 

up :  he  would  discourage  the  practice  as  much  ai 

Baker?.        possible*      And  Lord  Hardwicke  has    saicU   that 

^1°^' .  ^^     whefever  the  court  finds  a  clause  of  redemptioa  in  a 

1  Ves.  160.  ,      ,    .       11  .        .    ,  ^ 

sefiaiate  deed,  it  adheres  to  it  stncuy ;  to  prevent  the 
equity  of  red^nption  from  being  entangled,  to  the 
prejudice  of  the  mortgagor. 

13.  The  Court  of  Chancery  having  thus  extended 
its  protection  to  the  mortgagor,  by  allowing  him  to 
redeem  his  estate  after  it  was  forfeited  at  law,  it 
also  gave  the  mortgagee  a  right,  in  a  reasonable 
time  after  forfeiture,  to  call  on  the  mortgagor  for 
payment  of  his  money,  or  else  to  be  for  ever  fore^ 
closed,  or  excluded  from  any  further  equity  of  le- 
demptian. 

14.  As  money  borrowed  on  mortgage  is  seldom 
Ipaid  on  the  day  appointed,  mortgages  are  nowber 
cdme  entirely  subject  to  the  Court  of  Chanceiy; 
whete  it  is  an  establiidhed  rule  that  the  mortgagee 
holds  the  estate  merely  as  a  pledge  or  security  for 
the  repayment  of  his  money :  there&re  a  m(»rtgage  is 
^xmsidered  in  equity  as  personal  estate.  The  mort- 
gagor is  held  to  be  the  real  owner  of  the  land,  the 
debt  beii^  esteemed  the  principal,  and  the  land  the 
accessory :  whenever  the  debt  is  discharged,  the  in* 
terest  of  the  mortgagee  in  the  laijd  determines  of 
course ;  and  he  is  looked  on  in  equity  as  a  trustee 

,  mly  for  the  mortgagor. 

15.  In  all  modem  mortgages  there  is  a  covenant 
inserted  from  the  mortgagor,  for  himself,  his  heirf, 
executots,  and  administrators,  to  repay  the  money 

'  borrerwed,  with  interest;  which  creates  a  personal 
cmliact  between  the  mortgagor  and  the  mortgage^ 
fear  the  payment  of  the  money. 
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16.  Mortgages  are  at'  two  sorts :  eiihes  the  lamfe  Mortgages  in 
are  conveyed  to  the  mortgagee  and  hia  heirs  in  fee-  yol^'  *^' 
scmple,  with  a  piM¥iso»  that  if  the  mortgagor  pays  the 
mcmej  borrowed  on  a  certain  day»  the  mortgagee  will 
reconvey  the  lands^  or  eiae  the  lamis  are  conveyed  to 
the  mortgagee^  his  executoc^  administrators^  and  aa- 
signs,  for  a  long  term  of  years ;  with  a  pimdso,  that  if 
the  money  be  paid  on  a  certain  day,  the  term  skaU 
cease,  and  become  void. 

17^  In  the  case  of  mortgages  for  terms  of  years^  if 
the  money  is  not  paid  on  the  day  appointed^  the  estate 
becomes  absolnteb^  vested,  at  law,  in  the  mortgagee, 
fbr  the  residue  of  the  term.  And  although  a  court 
of  equity  allows  the  mortgagor  to  redeem^  within  a 
reasonable  time,  by  paying  the  princqwl,  iaCer est,  and 
costs^  yet  such  payment  cmly  gives  the  mcnlsgagor  an 
equitable  right  to  the  term. 

18.  Mortgages  for  years  are  attended  with  this  ad^ 

vantage,  that  on  the  death  of  the  mortgagee,  the  tevm 

and  the  right  to  receive  the  mortgage  debt  vest  ae^  the 

^ame  person,  whereas  in  the  case  of  a  nmrtgage  m 

fee^  the  estate,  an  the  death  of  the  mortgagee,  goes 

to  his  heir  or  devisee ;  and  ^the  money  i9  payaUe  to 

bis  excoator  Of  admimsbmtor.    Thifi^  prodkiees  a  sepa^ 

ratkm  of  rights,  that  isoftefv  attended  with  gient  in^ 

ccHxveniences,  botb  to  the  moftgagcnr  and  tile  repre^ 

sentativca  of  the  mortgagee.    Ota  the  o^r  haad,  in 

the  case  of  mortgages  fbr  yetM,  there  is  tihis  defect, 

that  if  the  right  of  redemption^  is  abandoned  or  fore> 

dosed,  the  mortgs^gee,  or  his  personal  represeRtatives, 

will  only  be  entitled  to  the  term :  to  guard  against 

thb,  it  has  been  thoi^ht  advisable,  in  some  cases,  to 

make  the  mortgagor  covenant  that,  on  nonpayment 

of  the  money,  he  wffl  mit  on)y  confirm  the  term,  but 

also  convey  the  freehold  and  inheritance  to  the  mdrt* 
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gagee,  or  as  he  shall  appoint,  discharged  fit>m  all  rigbt 
of  redemption. 
WdshMort-       19.  There  is  another  kind  of  mortgage,  where  the 
S^fi^*  proviso  for  redemption  does  not  oblige  the  mortgagor 

to  pay  the  money  on  a  particular  day,  but  allows  him 
to  do  it  at  any  indefinite  time.    This  is  called  a  Wdsh 
mortgage,  in  which  there  is  a  perpetual  right  of  re- 
infra,  c.  3.      demption. 

Equitable  20.  L^al  mortgages  are  made  by  a  transfer  of  the 

Mortgages,  j^gij^  estate  to  the  mortgagee,  by  a  regular  convey- 
ance. But  an  agreement  in  writing  to  transfer  an 
estate  as  a  security  for  the  repayment  of  a  sum  of 
Edgev.Wor-  money  borrowed,  or  even  a  deposit  of  title  deeds, 
iCoxlL*2ih  will  create  what  is  called  an  equitable  mortgage. 
All  Re-  31*  When  the  Court  of  Chancery  assumed  a  juris- 

atraiQts  on     diction  over  mortgages,  it  became  an  established  rule 

Redemption 

are  void.        there,  that  every  conveyance  of  a  real  estate,  for  the 

purpose  of  securing  the  repayment  of  a  sum  of  money, 
should  be  considered  as  a  mortgage :  that  all  restraints 
imposed  upon  the  equity  of  redemption  should  be  re^ 
lieved  against ;  being  in  fact  terms  extorted  from  the 
necessities  of  the  borrower,  and  tending  to  usury 
Wd  oppression.  The  right  of  redemption  is  therefore 
considered  in  equity  as  inseparably  incident  to  a  mort- 
gage, and  cannot  be  restrained  by  any  clause  or  agree- 
ment whatever ;  it  being  a  rule,  that  what  was  once  a 
mortgage,  must  always  continue  to  be  a  moptgage. 
Jason  V.  ^*  T^^s  ^  proviso  to  redeem,  during  the  life  of 

^y™«»  the  mortgagor  only,  was  held  void,  and  it  was  decreed 

'  that  the  heir  of  the  mortgagor  should  notwithstanding 

Orde  V.  , 

Smkh,  redeem. 

infra,  c.  3.  gg,  jgo  where  the  right  of  redemption  was  restrained 

to  the  mortgagor  himself,  or  the  heirs  of  his  body, 
it  was  held  void ;  and  a  jointress  was  allowed  to 
jredeem. 
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^4*.  Lands  were  mortgaged,  with  a  special  clause,  Howard 
that  if  the  mortgagor,  or  the  heirs  male  of  his  body,  i*^*'"a3 
should  pay  the  money  borrowed,  they  might  re-enter ;  190. 
and  the  mortgagor  agreed  that  no  one  but  himself,  or 
the  heirs  male  of  Jiis  body,  should  be  admitted  to  re* 
<leem.   '  The  mortgagor  having  died  without  issue^ 
the  plaintiff,  being  a  jointress  of  part  of  the  lands, 
brought  her  bill  to  redeem  the  mortgage. 

It  was  insisted  for  her,  l.That  restrictions  of  re- 
demption  in  mortgages  had  always  been  discouraged, 
as  it  would  be  a  thing  of  mischievous  consequence 
should  they  prevail ;  for  then  it  would  become  a  com- 
mon practice,  and  a  trade  amongst  scriveners,  to  fetter 
mortgagors,  so  as  to  make  it  impracticable  for  them 
to  redeem,  according  to  the  precise  letter  of  the 
agreement.    S.  It  was  a  maxim  in  <;hancery  that  an 
estate   cannot  at  one  time  be  a  mortgage,  and  at 
another  time  cease  to  be  so,  by  one  and  the  same 
deed :  and  a  mortgage  can  no  more  be  irredeemable, 
than  a  distress  for  a  rent-charge  irrepleviable. 

After  long  debate,  the  Lord  Keeper  decreed  that 
the  mortgage  should  be  redeemed ;  the  rather  because 
the  defendant  had  a  covenant  for  repayment  of  his 
mortgage  money. 

25.  Where  lands  are  mortgaged,  no  agreement 
•made  at  the  time,  that  in  case  the  money  is  not  paid 
on  a  particular  day,  the  conveyance  shall  becoAie 
absolute,  will  be  allowed  in  chancery. 

26.  A  person  seised  of  lands  worth  SOOL  per  annum  Bowen  v. 
mortgaged  the  same  for  iSOL,  and  executed  a  deed  ^^^'^^fn 
for  the  absolute  conveyance  of  them  to  the  mortgagee,  Cha.  221. 
if  the  money  was  not  paid  at  the  end  of  seven  years. 

I^e  Master  of  the  Rolls,  assisted  by  Mr.  Justice  Hyde, 
decreed  a  redemption ;  for  the  mortgagee's  father 
having  exhibited  ^  bill  against  the  jnortgagor  for  the 
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land,  or  tbe  money,  qutde  it  evident  that  it  wss  a 
mortgage ;  therefore  no  agreement  oonld  take  sanj 
the  i3g}xt  of  redefidptien. 
27*  An  s^reeoaent  that  in  case  mmi^  l^it  0i3t  nioitr 

g^geis  not|Nudonthedayf4[^inted,then  ttotupoi 
payment  of  a  further  sum  by  the  mm^^ee,  the  con- 
veyance shall  become  absolute,  will  not  be  allowed* 
Willett  y.  28.  A  person  mortgaged  his  estate  for  200  L^  tad 

iVcra^488    **  ^^  ^^^^^  *"^®  entered  into  a  bond  oonditianed 

that  if  the  SOOL  and  interest  was  not  paid  at  the  day^ 
then  if  the  mortgagee  should  pay  the  mortgagor  the 
further  sum  of  78^*  in  full  for  the  purchase  of  the 
premises,  within  ten  days  after,  the  bond  shoidd  be 
void,  or  else  should  stand  in  lull  force.  The  mort- 
gagor died  before  the  mortgage  became  forfeited, 
leavixig  hia  son  an  infants  and  the  SOO/.  not  beiog 
.  paid  at  the  day,  the  naortgagee  paid  the  78 1  II^ 
son  of  the  mortgagor  brou^t  his  bill  to  redeem ;  the 
defendant,  by  his  answer,  insisted  that  it  was  an  abso- 
lute purchase ;  but  the  court  decreed  a  redemption 
Jennings  29-  The  defendant  Ward  lent  16,000  /.  to  one  Neale 

2  Vera.  520.  ^^  ^^^^^  ^  caaiy  oa  his  buildings ;  and  in  another 
Hleed,  executed  at  the  same  time,  he  took  a  covenant 
from  Neale  that  he  would  convey  tolmn*  if  he  thou^ 
ifit,  ground  .rents  to  the  value  of  16,0001,  at  the  rate 
of  £0  years  ^purchaae.  The  hiU  beieg  io  ledeei&f 
1^  defendant  insisted  <m  that  agreement :  "the  Msst^ 
of  the  Rolls  decreed  a  reden^tion,  on  payment  fi 
.principal,  interest,  and  costs,  without  re^rd  to  that 
agreement,  setting  it  aside  as  unconscionable ;  for  s 
man  shall  not  have  interest  for  his  money,  imd  a  cdr 
lateral  advantage  besides  for  the  loan  of  it  ^  or  dof; 
the  redemption  with  any  l^e  agreement. 

30,  No  subsequent  agreement  entered  into  by  lie 
creditors  and  assignees  of  a  moxtgagee,  1x>  xieatrain  the 
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right  of  redemption  to  a  particular  period,  will  be 
^deemed  valid  hi  equity. 

31*  A  person  hliving  made  a  mortgage,  and  the  ExtooT. 
^uity  of  Tedeinptiofi  being  subject  to  the  payment  of  ^veriT'lSS 
teveral  ddbts,  the  mortgagee  eic^^ted  his  bill  against 
the  mortgagor,  and  aU  die  creditors,  that  they  sbooM 
redeem,  or  be  foreclosed.    Gi^eaves,  wlio  was  one  of 
the  defendants,  and  also  a  creditor,  paid  the  mortgage  v 
money  with  the  consent  of  the  other  creditors ;  and 
agreed  with  them,  that  if  they  would  pay  the  money 
advanced  by  him,  at  a  fluther  day,  they  should  redeem ; 
otherwise  that  he  should  have  the  knds  absolutely. 
The  creditors  failed  to  pay  tlie  money  at  the  time 
i^reed  on ;  Greaves  enjoyed  the  lands  for  SO  years, 
after  which   the   creditors   exhibited  tbeif  bill  to 
redeem. 

The  Lord  Keeper  decreed  a  redemption,  because 
those  lands,  by  the  new  agreement,  became  a  4nort- 
gage,  in  respect  df  the  other  x^reditors,  in  tiie  hands 
<^  the  defiq^nt ;  in  regard  of  the  trusts  and  confi- 
dence whi($h  they  had  in  the  defendant,  being  all 
creditors  ^like ;  and  principally  because  the  mort- 
gagee had  assigned  Co  Greaves  his  mortgage  only, 
not  the  benefit  of  the  decree  fbr  fereclosing  the  re* 
demption. 

38.  A  distinction  has  been  made  by  the  Court  of  Unlesa  there 
Chanoerr  ^^between  contracts  or^inaUy  founded  upon  "  ^  ^^^ 
tending  and  borrowing  money,  with  an  agreement  Purchase, 
for  a  purchase  in  a  certain  event ;  and  cases  where, 
^er  annortgage,  a  new  agreement  has  been  entered 
iitto,  and  executed  by  the  paities,  for  an  absolute 
purchase,  although 'there  be  a  subsequent  declaration 
that  the  mortgagor  may  have  his  estate  upon  pay* 
'nent  of  principal,  interest,  and  costs ;  or  where  a  re- 
lease of  the  equity  of  .redemption  is  given,  with,  a 
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collateral  agreement  to  reconvey  upon  repayment  of 
the  purchase  money ;  for  in  these  cases  it  has  been 
determined  that  no  repurchase  shall  be  had,  unless 
upon  a  strict  performance  of  the  conditions  stipulated 
33.  A.»  being  a  joint-tenant  with  B.  her  sister,  made 
an  absolute  conveyance  to  C»  in  fee  for  104* /•,  which 
was  admitted  to  be  intended  only  as  a  mortgage. 
Some  time  after,  in  1708,  those  deeds  were  cancelled; 
and  then  A.,  in  consideration  of  184 /L,  including  the 
104 /.»  paid  by  C,  conveyed  the  estate  ut  supra,  but 
with  a  further  covenant,  not  to  agree  to  any  partition 
without  C/s  consent     B.  was  in  possession  till  171O, 
when  C.  ejecting  her  out  of  her  moiety,  enjoyed  it 
quietly  till  17^6,  at  which  time  A.  brought  a  biU  for 
redemption,  to  ^ich  C.  pleaded  himself  an  absolute 
purchaser :  the  receipts  given  for  the  money  men- 
tioned it  to  be  purchase  money.    In  J71O  there  was 
an .  agreement  that  A.  might  have  the  estate  again  if 
desired,  on  payment  of  principal,  interest^  and  chaiges. 
The  cause  was  first  heard  before  the  Master  of  the 
Rolls,  who  disinissed  the  bill :  afterwards  it  came  on 
before  Lord  Talbot,  who  observed  the  case  was  veiy 
dark.    The  first  deed  was  admitted  to  be  a  mQrtgage> 
the  second  was  made  in  the  same  manner,  exceptii^ 
the  covenant  respecting  the  par^tion,  which  was  the 
darkest  part  of  the  case ;  ibr  to  suppose  that  it  was  an  ab- 
solute  conveyance,  and  to  take  a  covenant  from  one  who 
had  nothing  to  do  with  the  estate,  made  both  the  cove* 
nant  and  parties  vague  and  ridiculous ;  but  that  it 
would  be  equally  so,  if  the  deed  was  supposed  to  be  an 
actual  conveyance ;  so  that  it  was  of  no  great  we^t, 
and  ought  to  be  laid  out  of  the  question :  that  he  was 
inclined  upon  the  whole  to  think  the  conveyance  in  I7O8 
was  at  first  an  absolute  conveyance ;  the  agreement  in 
]1710  for  the  repurchase  shewed  it  was  not  redeemable 
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2X  first ;  the  acquiescence  of  16  years  upon  C/s  pos- 
session was  strong  evidence  of  it.  The  decree  was 
affirmed  upon  the  circumstances  of  the  ease. 
'  34.  Lands  in  Wales  were  mortgaged  for  400 1.  Af-  Kodswoith 
terwards,  neither  principal  nor  interest  being  paid  at  2iS'Ri^595 
the  time  limited,  the  mortgagee  brought  an  eject- 
ment, got  possession  of  the  premises,  and  then  ob- 
tained a  release  of  the  equity  of  redemption  from  the 
mortgagor,  upon  payment  of  350/.  more.  A  note 
was  given  at  the  time  of  executing  the  lease,  that  the 
releasee,  on  payment  of  the  750  L^  and  all  charges  of 
repairs,  within  a  year  by  the  releasor,  would  sell  aad 
convey  to  him  the  premises.  Payment  having  been 
selected  for  16  years,  redemption  was  not  allowed, 
the  note  being  considered  as  an  original  agreement 
between  the  parties  to  sell  and  convey  the  premises 
upon  the  terms  therein  mentioned ;  but  not  that  the 
releasor  should  be  at  liberty  to  redeem  the  same.  <,  „     ^  , 

•^  5  Bro,  Pari. 

The  decree  was  affirmed  by  the  House  of  Lords.         Ca.  184. 

35.  Where  money  is  lent  by  one  relation  to  ano- 
ther, with  a  proviso  that  if  it  be  not  repaid  on  a  certain 
day,  the  land  shall  be  settled  in  a  particular  manner, 
for  the  benefit  of  the  family ;  a  cpurt  of  equity  will 
not  decree  a  redemption^ 

36.'  A.,  in  consideration  of  1000/.,  made  an  abso-  Boaham  t. 
lute  conveyance  to  B,  of  the  reversion  of  certain  lands,  ^^^^^'^^^ 
after  two  lives,  which  at  that  time  were  worth  little  lAb.Eq.3l2, 
more  ;  by  another  deed  of  the  same  date,  the  lands 
were  made  redeemable  at  any  time  during  the  life  of 
the  grantor  only,  on  payment  of  1000  /.  and  interest* 
A.  died,  not  having  paid  the  money :  it  was  held  by 
Lord  Nottingham,  that  his  heir  might  redeem,  not* 
widistanding  this  ^restrictive  clause ;  and  that  it  was 
a  rule,  (mce  a  mortgage^  always  a  mortgage  /  that  B, 
mi^t  have  compelled  A.  to  redeem  in  bis  lifetime, 
Vol,  IL  H 
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or  have  foreclosed  him.  But,  on  a  re*hearing.  Lord 
Keq[>er  North  reversed  the  decree,  on  th£  curcum- 
stances  of  the  case ;  for  it  appeared  by  proof,  that  A, 
had  a  kindness  for  B.,'and  that  he  had  married  his 
kinswoman,  which  made  it  in  the  nature  of  a  mairiflge 
settlement.  He  likewise  held,  that  B.  could  not  have 
compelled  A.  to  redeem  during  his  life ;  which  made 
it  the  more  strong. 
King  ▼.  37.  A.,  seised  of  a  copyhold  in  fee,  surrendered  it 

2a"^'595-  upon  liis  marriage,  to  the  use  of  himself  and  his  wife, 

in  special  tail,  remainder  to  her  in  fee,  upon  condition 
I  that  if  he  paid  50L  at  a  day  certain  to  the  daughter 

that  the  wife  had,  then  the  whole  surrender  should 
be  void*  The  day  elapsed,  the  50/.  not  paid,  and 
the  husband  died  without  issue.  On  a  bill  to  redeem 
brought  by  his  heir  against  a  purchaser  £rom  the  wife» 
the  defendant  pleaded  that  he  was  a  purchaser  for  a 
valuable  consideration,  without  notice.  It  was  re^ 
solved,  that  this  was  not  originally  designed  for  a 
mortgage,  but  that  the  party,  by  settling  it  thus,  had 
left  it  in  his  election,  either  to  perform  the  conditioii 
by  paying  the  money,  or  to  let  the  settlement  stand : 
he  had  chosen  the  latter,  and  the  plea  was  allowed. 
Cases  of  d8.  A  distinction  has  been  likewise  made  between 

Gonditional  m^rtg^^es  and  defeasible  conditional  purchases,  sub- 
ject to  be  repurchased  within  a  time  limited,  where 
the  interest  is  taken  by  way  of  rent*charge.  F6r  in 
the  latter  cases  the  stipulations  made  between  the 
parties  must  be  strictly  adhered  to,  or  else  the  estate 
of  the  grantee  will  become  absolute. 
Royer  r.  9%^  J.  S.  granted  a  rent-charge  of  48/.  a  year  in 

I  pI'i^s^.     fee  to  B.  upon  condition  that  if  X  S.  should  at '  any 
268.  time  give  notice  to  pHy  in  the  consideration  mooeyi 

being  800/.  by  instalments,  namely,  100/.  at  tim  €sA 
of  every  six  months,  Mid  should^  puiBuaat  to  sucb 
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notice,  pay  the  same  and  interest,  at  any  time  during 
his  life,  then  the  grant  to  be  void.     There  was  no 
covenant  for  J.  S.  to  pay  the  money,  and  the  rent- 
charge  was  much  less  than  what  the  interest  came  to. 
B.  had  conveyed  it  over  after  J.  S.*s  death  to  a  pur* 
chaser,  with  a  collateral  security  for  quiet  enjoyment^ 
and  the  purchaser  had  afterwards  made  a  marriage 
settlement  upon  it.     The  question  was,  whether  it 
was  redeemable  after  sixty  years.     It  was  decreed  by 
Lord  Cowper  that  it  was  not.     He  observed,  it  was 
material,  that  at  the  time  of  making  tibe  mortgage, 
interest  was  at  8  per  cent. ;  the  rent^charge,  there- 
fore, was  much  less  thp-n  the  interest  of  the  money, 
consequently  the  payment  of  th^  rent-charge  could 
not  be  taken  as  the  payment  of  the  interest :  That 
several  circumstances  concurred  in  this  case,  which, 
though  each  of  them  singly  might  not  be  of  force  to 
bar  the  redemption,  yet,  joined  together,  were  strong 
enough  to  prevail  over  it :  That  the  mortgagee  seemed 
to  have  allowed  a  consideration  for  purchasing  the 
equity  of  redemption,  after  the  death  of  the  mort. 
gagor,  I.  By  taking  the  rent  of  48/.  per  ammm; 
S.  By  agreeing  to  have  his  money  by  instalments ; 
3.  By  leaving  it  only  at  the  election  of  the  mortgagor, 
whether  he  would  redeem  or  not :  That  there  could 
be  no  reason  given  why  such  a  contingent  r^ht  of 
redemption    might   not,    upon   fair   and  equitable 
terms,  be  purchased.     E&ftgth  of  time,  where  so  great 
as  in  this  case,  was  a  good  bar  of  redemption  of  a 
rent-charge,  as  well  as  of  land ;  and  the  mortgagor 
was  not  focmnd  to  pay  the  money  by  any  covenant* 

The  reporter  x>bserve3,  that  from  the  turn  of  Lord 
CoftK^per's  argument,  length  of  time  seemed  to  be  his 
pitttsipal  objection  to  the  redemption.    But  in  the    , 
Mowing  case,  decided  by  Lewd  Hardwicfce,  v^n  aa 
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appeal  from  the  Rolls,  the  doctrine  that  such  limited 

agreements  for  redemption,  or  rather   repurchase, 

were  legal,  is  confirmed. 

Mellor  V.       •     40.  A  mortgage  was  made  of  an  estate  by  the 

2Atk.494.     plaintiff's  grandfather,  ^JThomas  Mellor,  in  1689,  to 

John  and  James  Whitehead.     Afterwards,  on  the 
5th  of  June  of  the  same  year,  the  Whiteheads  mort- 
gaged  the  same  estate  to  Cartwright  and  Haywood, 
and  their  heirs,  for  securing  200  /. ;  to  which  Thomas 
Mellor  and  his  son  John  were  parties.     Cartwright 
and  Haywood,  in  order  to  secure  themselves  the 
interest,  made  a  lease  to  the  plaintiff's  father  and  to 
*his  assigns,  dated  12th  June  1689,  for  5000  years,  at 
the  rate  of  12/.  a  year  for  the  first  three  years,  and 
10/.  a  year  for  the  remainder  of  the  term ;  and  if  in 
the  ^ace  of  three  years  the  200/.  was  not  paid  with 
interest,  then  the  premises  were  to  be  reconyeyed. 
Receipts  had  been  given,  sometimes  for  interest,  and 
sometimes  for  a  rent^charge.     The  last  receipt  was  in 
1730.     The  200/.  was  money  lent  under  one  Sutton's 
will  in  1687,  and  directed  to  be  laid  eut  in  the  pur- 
chase of  lands  in  fee  in  Lancashire  or  Cheshire ;  the 
rents  to   be  applied    towards  clothing  twenty-four 
aged  and  needy  housekeepers.     The  estate  at  the 
time  of  the  mortgage  was  worth  500  /.  only,  but  was 
then  valued  at  900/.      The  plaintiff,  on  the  20th 
January  1738,  had  given  notice  that  he  would  pay 
in  the  money ;  but  the  defendant,  a  new  trustee  of 
the  charity,  had  refused  to  take  it,  insisting  that  it 
was  an  absolute  purchase.     It  was  so  decreed  by 
Mr.  Fortescue,  Master  of  the  Rolls.     Upon  an  apptsal 
to  Lord  Hardwicke,  he  said  the  bill  was  properly  dis- 
missed, not  so  much  upon  general  rules,  as  upcm  the 
particular  circumstances  of  the  case,  and  the  simiti^ 
tudeof  it  to  flqy^r  v«  Levington* 
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41.  King  James  I.,  by  his  letters  patent  under  the  Tasbui|;  r. 
*  great  seal,  granted  divers  lands  to  John  King  and:  2Bro?Par.- 
John  Bingley,  and  their  assigns,  for  116  years,  at  a  ^^  265. 
certain  yearly  rent.     The  residue  of  this  term  became 
vested  in  John  Tasburg.     King  Charles  I.,  by  letters 
patent,  granted  the  same  premises  to  Sir  Maurice 
£ustace  and  his  heirs,  at  a  like  rent»  but  without 
reciting  or  taking  any  notice  of  the  term  of  1 16  years* 
Sir  Maurice,'  by  his  will,  devised  the  premises  inter 
alia  to  his  nephew.  Sir  John  Eustace,  in  fee.     The 
premises  being  only  of  the  clear  yearly  value  of  iOOL 
Sir  John  Eustace,  in  consideration  of  SOO/.  paid  him 
by  John. Tasburg,  by  lease  and  release,  in  May  1681, 
conveyed  the  same  to  Charles  Tasburg  and  his  heirs, 
in  trust  for  John  Tasburg.     In  the  release  there  was 
a  proviso  to  the  following  effect,  tdz.  that  if  Sir  John 
Eustace,  his  heirs,  executors  or  administrators,  should 
pay  to  Charles  Tasburg,  his  executors,  administrators, 
or  assigns,  at  the  end  of  five  years,  the  sum  of  200/., 
with  full  interest  for  the  same,  at  10  per  cent,  accord- 
ing to  the  custom  of  Ireland,  then  it  should  be  lawful 
to  him  and  his  heirs  to  re-enter,  and  the  same  to 
repossess  and  enjoy  as  in  hia  former  right.     But  if         , 
Sir  John,  his  heirs,  executors  or  administrators,  should 
fail  in  payment  of  the  money  with  interest,  at  the 
time  limited,  then  the  estate  of  the  said  Charles  Tas* 
burg  should  be  absolute  and  indefeasible,  as  well  in 
equjty  as  in  law :  that  Sir  John,  his  heirs  and  assigns, 
should,  on  failure  of  payment  as  aforesaid,  be  for  • 
ever  debarred  from  all  right  and  relief  in  equity, 
against  the  tenor  of  the  said  release ;  and  Sir  John 
did  thereby,  for  himself  and  hia  heirs,  release  unto 
Charles  Tasburg,  his  heirs  and  assigns,  for  ever,  all 
his  right,  in  equity  to  redeem  the  premises,  in  case 
of  failure  of  payment  as  aforesaid.     There  waa  no 
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covenant  in  the  deed  on  the  part  of  the  grantor  id 
repay  the  £00/.,  or  the  interest  thereof,  as  is  usual 
in  mortgages. 

The  five  years  meationed  in  the  proviso  being 
elapsed,  and  no  part  of  the  200/.  or  the  interest 
having  been  paid,  i<Am  Tasburg,  having  no  remedy 
at  law  to  compel  the  payment,  the  estate  being  only 
a  reversion  expectant  upon  the  determination  of  a 
term,  of  which  there  were  then  43  years  unexpired, 
exhibited  a  bill  against  Sir  John  Eustace  in  the  Court 
of  Chancery  of  Ireland,  in  the  name  pf  Charles  Tas« 
burg,  setting  forth  the  nature  of  the  conveyance,  and 
praying  payment  at  a  certain  day,  or  that  the  condi* 
tional  estate  of  Charles  Tasburg  in  the  premises,  in 
case  it  should  be  adjudged  to  be  a  defeasible  or  re- 
deemable estate,  should  be  made  absolute  to  him  and 
his  heirs :  in  that  case,  that  Sir  John  Eustace  might 
be  foreclosed  of  all  right  or  equity  of  redemption  of 
the  premises,  and  might  make  farther  absolute  con- 
veyances  and  assurances  to  the  said  Charles  Tasburg, 
^cording  to  the  tenor  and  true  meaning  of  the  in- 
dentures of  lease  and  release.     Sir  John  being  served 
^         with  a  subpoena  to  answer  this  bill,  stood  out  all  pro- 
cess of  contempt  to  a  sequestration ;  and  never  having 
put  in  his  answer,  a  deeree  was  made  that  he  should 
be  foreclosed,  imless  the  principal,  interest,  and  costs 
were  paid  on  the  11th  December  1689.     Sir  John 
Eustace  lived  till  the  year  1706,  when  he  died  with- 
out issue ;  and  never  took  any  step  to  impeach  the 
decree,  or  to  seek  redemption,  but  acquiesced  under 
it  for  18  years. 

Henry  Tasburg  succeeded  to  this  estate  on  the 
death  of  his  ffither  John  in  1691,  and  entered  thtre- 
upon ;  but  the  value  of  lands  in  Irdand  having  risen 
considerably,  a  bill  ^  was  exhibited  in  the  Cmrt  oi 
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Chancery  there,  in  1723,  by  the  co-heirs  of  Sir  J6hn 
Custace,  alleging  that  the  decree  of  foreclosure  was 
obtained  by  surprise,  fraud,  and  imposition,  and  pray- 
ing it  might  be  reversed 

Henry  Tasbuig  put  in  a  plea  and  an  answer  to  this 
bill,  insisting  on  his  title,  pleading  the  lease  and  re« 
lease  in  1681,  the  decree  of  foreclosure,  the  great 
length  of  time,  and  acquiescence  under  the  decree. 

It  was  decreed,  that  upon  the  plaiiitifl^  Paying' 
the  principal,  interest,  and  costs  due,  they  should  re-^ 
cover  the  lands. 

Upon  an  appeal,  in  1738,  to  the  House  of  Lords  of 
England,  it  was  insisted  on  behalf  of  Tasburg,  that 
there  ought  to  be  no  redemption  upon  any  terms 
whatever,  it  being  expressly  agreed  by  the  release, 
that  if  the  money  was  not  paid  within  iSve  years,  the 
estate  should  be  irredeemable.     It  ought,  therefore, 
to  be  considered  as  a  conditional  purchase,  aild  the 
rather,  because  there  was  no  covenant  on  the  part  of 
Sir  John  Eustace  to  pay  the  money :   That  as  the 
appellant  Tasburg,  or  those  under  whom  he  claim- 
eds  could  not  compel  payment,  it  ought  not  to  have 
been  decreed  a  mortgage ;  for  in  cases  of  mortgages    , 
the  remedy  should  be  reciprocal,  consequently  no 
equity  of  redemption  could  arise  or  spring  from  the 
condition  contained  in  the  release ;  for  the  supposed 
pledge  was  only  a  reversion  expectant  on  a  long  term 
for  years,  whereof  no  less  than  43  were  tiien  to  come,- 
during  which  time  it  could  yield  no  manner  of  fruit 
or  profit  i  and,  in  reality,  the  SOO  /•  was  more  than 
sufficient  consideration  for  the  absolute  purchase  of 
the  reversion,  as  lands  were  usually  sold  in  Ireland  at 
that  time,  and  for  near  90  years  after :    That  th^ 
decree  cf  1688  ought  to  be  binding  on  Sir  John 
Eustace,  and  upon  the  rec^ndents,  as  deriving  under 
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hiiti ;  and  ought  not,  at  such  a  distance  of  tiiiie^  to  b^ 
im{)eached  or  altered. 

On  behalf  of  the  respondents  it  was  said,  that  the 
nature  of  the  transaction,  and  the  very  deeds  them- 
selves, evidently  shewed  that  they  were  originally  in- 
tended as  a  mortgage,  not  as  a  purchase.     It  was 
plain  that  John  Tasburg  imderstood  them  so  to  be, 
by  bringing  his  bill  of  foreclosure.     That  courts  of 
equity  had,  on  all  occasions,  relieved  against  restraints 
imposed  upon  the  equity  of  redemption ;  had  ad- 
mitted the  mortgagor   to  redeem,  notwithstanding 
the  expiration  of  the  time  limited  by  the  parties  for 
that  purpose  ;  and  had  always  considered  clauses  of 
this  nature  as  terms  extorted  from  the  necessities  of 
the  borrower,  tending  to  usury  and  oppression.     Nor 
could  any  case  be  more  proper  for  relief  than  this, 
where  the  redeemable  interest  did  not  commence  in  pos- 
session till  17S4<,  and  where  the  mortgagee  was  attempt- 
ing to  gain  an  estate  of  900/.  per  annum  for  so  small 
a  consideration  as  SOO^     The  decree  was  reversed. 
A  Pcn^'er  of        42.  A  power  may.be  given  to  a  mortgagee,  in  case 
Sale  may  be    ^^  money  borrowed  be  not  paid  at  the  time  dtipulat- 
*  ed,  to  sell  the  estate  absolutely. 

Croft  V.  43.  A  conveyance  of  lands  was  made  by  lease  and 

CmTR  603  ^^^^^^  '^y  -^^  *^  ^*  *^^  ^^^  ^^^ :  by  a  defeazance, 

bearing  date  with  the  release,  it  was  agreed,  that  if 
A.  repaid  1000/.,  &c.  borrowed  of  B.,  and  two  other 
sums  borrowed  of  other  persons,  which  B.  had  taken 
upon  himself  to  pay  off  within  a  year,  then  B.  should 
reconvey  to  him :  if  he  failed  to  pay  the  money 
within  the  year,  then  B.  should  mortgage  or  abso- 
lutely sell  the  lands,  free  from  redempticm ;  and  out 
of  the  money  raised  by  such  mortage  or  sale,  p^ 
the  said  1000  /.  &c.  with  interest,  and  be  accoimtaUe 
^       for  the  overplus  to  A.  and  his  heirs.    The  money  not 
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being  paid  at  the  time  stipvdated,  B.  agreed  to  convey 
the  estate  for  a  certain  sum  of  money.  In  the  agree- 
me^nt,  and  also  in  the  conveyance,  an  exception  was 
made,  in  which  the  defeasance  was  mentioned. 

The  comt  said,  the  mortgagor  might  have  redeem- 
ed  at  any  time,  while  the  estate  continued  in  B. ;  and 
-though  B.  had  a  power,  on  non-pajonent  within  the 
year,  to  mortgage  or  sell,  in  order  to  raise  the  money 
lent,  and  to  be  accountable  for  the  overplus,  it  was 
not  then  to  be  considered  what  he  might  have  done^ 
but  what  he  had  done.     It  was  evident  that  it  was 
not  B.'s  intention  to  convey  an  absolute  and  inde* 
feasible  estate,  for  he  had  not  conveyed  it  absolutely, 
and  free  from  the  equity  of  redemption,  but  had  in- 
sisted upon  having  the  defeazance  inserted. 

It  is  clear,  from  the  above  statement,  that  the  court 
admitted  the  validity  of  the  power  of  sale  ;  and' the 
same  doctrine  was  fully  assented  to  in  the  following  case. 

44.  A  mortgage  of  leaseholds  was  made  to  a  trustee  ciay  v. 
in  1798,  with  the  usual  power  of  redemption.     It  was  f)??^^^ 
agreed,  that  if  default  should  be  made  in  payment  of  Mich.  1802. 
the  money,  the  trustee  might  sell  the  estate,  pay  oflF 
the  mortgage  money,  and  give  the  residue  to  the 
mortgagor.    Default  was  made  in  payment  of  the 
money.    The  trustee  sold  the  estate  by  public  auction. 
The  purchaser  required  the  concurrence  of  the  mort- 
gagor, who  refused  to  join,*  insisting  that  the  sale  was 
made  without  his  consent,  and  at  an   undervalue; 
upon  which  the  purchaser  filed  a  bill  against  the 
trustee  and  the  mortgagor,  who  afterwards  becoming 
ft  bankrupt,  he  filed  a  supplemental  bill  against  his 
assignees.    Upon  the  hearing  of  the  causie,  the  court 
ifimnissed  the  bill  as  against  the  mortgagor  and  hift 
QSfiignees,  with  costs ;  and  decreed  a  specific  peifonn<^ 
^ance  against  the  trustee  and  his  cestui  que  trusts 
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Of  the  several  Interests  qfihe  Mortgagor  and 
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S^.  NorhartheMortgageehyFrne. 
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of  Redemption, 
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Entry. 
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19.  Nor  make  Leases. 

21.  Nor  present  to  a  IMng, 

22.  Nor  bar  the  Mortgagor  hyFme. 
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what  is  really  due. 
35.    A   Mortgage    is    Personal 
Estate. 

38.  Unless  the  Intention  be  oiher^ 

wise. 
41.  Rut  the  Land  must  be  re^ 
comeeyed. 


The  Mort- 
gagor is 
Quasi  Tenant 
at  Will. 


Section  1. 

T  TPON  the  execution  of  the  conveyance  by  which 
^^  a  mortgage  is  created,  the  legal  freehold  and 
inheritance,  or  the  legal  estate  for  the  term  of  years 
created  by  the  mortgage,  becomes  immediately  veil- 
ed in  the  mortgagee.  As,  however,  the  actual  occu- 
pation and  possession  of  the  lands  is  scarce  ever 
given  to  the  mortgagee,  but,  on  the  contrary,  a 
clause  is  usually  inserted  in  the  mortgage  deed,  that 
until  default  is  made  in  payment  of  the  mortgagi^ 
moneyj  or  of  the  interest,  the  mortgagor  shall  re- 
tain the  possession  and  receive  the  rents^  he  beconMS 
powesley  ▼.  in  many  respects  tenant  at  will  to  the  mortgagees 
Cr^  xn59.  ^^  i^  ^  ^^  that  where  there  is  a  provno  that  the 
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mortgagor  shall  continue  in  possession  for  the  num- 
ber of  years  given  for  the  repayment  of  the  mort- 
gage money,  he  wiU  then  be  tenant  for  years. 

S.  It  was  formerly  doubted  whether  an  assignment  SmartleT. 
by  a  mortgagee  alone  did  not  operate  so  as  to  make  1  s^Xk.  345. 
the  mortgagor's  continuing  in  possession,  under  the 
above  clause,  a  disseisin  or  divesting  of  the  term,  and 
turn  it  to  a  right ;  for  if  it  did,  the  assignee  could 
not  assign  it  over,  without  making  an  entry,  or  ob- 
taining the  concurrence  of  the  mortgagor.    But  it 
was  held  by  Lord  Holt  that  the  mortgagor's  conti- 
nuing in  possession  would  not  have  this  effect.     And  Comb.  249. 
Chief  Justice  EyrQ  said,  that  the  covenant  to  sufier 
the  mortgagor  to  continue  in  possession  governed  aU 
'  the  subsequent  assignments.    For  that  covenant  being 
that  the  mortgagor  should  hold  till  default  of  paymeiit» 
it  created  a  tenancy  at  will  upon  all  the  mesne  assign* 
ments. 

3«  The  doctrine  that  the  mortgagor  is,  tenant  at  Doug.  R. 
will  to  the  mortgagee,  has  been  discussed  in  some  ^^'     ,. 
modem  cases,  in  which  it  is  shewn  that  though  some  378*^82. 
of  the  qualities  of  a  tenancy  at  will  subsist  between  a 
mortgagor  and  mortgagee,  yet  in  others  they  xli£fer. 
For  it  is  now  established  that  a  mortgagee  may  by 
ejectment,  without  six  months  notice,  lecover  agamst 
the  mortgagor,  or  his  tenant;  in  which  respect,  the  Tit.9.e.  1. 
estate  of  a  mortgagor  is  inferior  to  that  of  a  tenant 
at  will. 

4.  A  mortgagor  in  possession  cannot  commit  waste :  Cannot  com- 
if  he  does,  Ae  Court  of  Chancery  will  grant  an  in-  ""*  Waste, 
junction  against  him ;  because  it  is  not  just  or  equit*  ^  ^*'  ^^^' 
aUe  that  a  mortgagor  should  prejudice  or  ^ifnininh 
the  security  of  tha  mortgagee. 

54  A  mortgagor  in  possession  cannot  make  a  lease  Nor  make  a 
to  bind  the  mortgagee :  1.  Because,  being  oidy  quasi  i^thc  rtorf. 
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tenant  at  will,  a  lease  made  by  him  would  operate  a^ 
a  determination  of  Ihs  wilL  2.  Because  the  mort^ 
gagor  can  do  no  act  tending  to  diminish  the  security; 
so  that  where  a  mortgagor  makes  a  lease,  the  morU 
gagee  may  consider  the  lessee  as  a  trespasser ;  and  is 
not  under  the  necessity  of  giving  him  six  months 
notice  to  quiL 
Keech  6*  An  ejectment  was  brought  for  a  warehouse  in 

Doug.  21.      ^'^  City  of  London,  by  a  mortgagee,  against  a  lessee 

under  a  lease  in  writing,  for  seven  years ;  made  by 
the  mortgagor,  after  the  date  of  the  mortgage.  The 
lease  was  at  rack-rent ;  the  mortgagee  had  no  notice 
of  the  lease,  nor"  the  lessee  of  the  mortgage.  Loni 
Mansfield  said,  the  question  for  the  court  to  decide 
was,  whether  by  the  agreement  understood  between 
mortgagors  and  mortgagees — ^which  was,  that  the  latter 
should  receive  interest,  and  the  former  keep  posses- 
sion— the  mortgagee  Jiad  given  an  implied  authority 
to  let  from  year  to  year  at  a  rack-rent ;  or  whether 
he  might  not  treat  the  defendant  as  a  trespasser,  dis- 
seisor, or  wrong  doen  No  case  had  been  cited  where 
the  question  had  been  agitated,  much  less  decided. 
Where  the  lease  was  not  a  beneficial  one,  it  was  for 
the  interest  of  the  mortgagee  to  continue  the  tenant ; 
and  where  it  was,  the  tenant  might  put  himself  in  the 
place  of  the  mortgagor,*  and  either  redeem  himself/ 
or  get  a  friend  to  do  it.  The  idea  that  the  question 
might  be  more  proper  for  a  coiut  of  equity  went  upon 
a  mistake ;  it  emphatically  belonged  to  a  court  of  law, 
in  opposition  to  a  court  of  equity :  for  a  lessee  at  a 
rack<-renl  was  a  purchaser  for  a  vsduable  consideration  j 
and  in  every  case  between  purchasers  for  a  valuable 
consideration,  a  court  of  equity  must  follow,  not  lead^' 
the  law.  On  full  consideration  the  court  was  deaiiy 
_         of  opinion  that  there  was  no  inference  of  fraud  or. 
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consent  against  the  mortgagee,  to  prevent  him  from 
considering  the  lessee  as  a  wrong  doer.   It  was  rightly 
admitted,  that  if  the  mortgagee  had  encouraged  the 
tenant  to  lay  out  money,  he  could  not  maintain  this 
action ;  but  here  the  question  turned  upon  the  agree- 
'  ment  between  the  mortgagor  and  mortgagee.    When 
the  mortgagor  was  left  in  possession,  the  true  inference 
to  be  drawn  was  an  agreement  that  he  should  possess 
the  premises  at  will,  in  the  strictest  sense,  and  there- 
fore no  notice  was  ever  given  him  to  quit ;  and  he 
was  not  even  entitled  to  reap  the  crop,  as  other  tenants 
at  will  were,  because  all  was  liable  to  the  debt,  on 
payment  of  which  the  mortgagee's  title  ceased.     The 
mortgagor  had  no  power,  expressed  or  implied,  to  let 
leases,  not  subject  to  every  circumstance  of  the  mort- 
gage.   If  by  implication  the  mortgagor  had  such  a 
power,  it  must  go  to  a  great  extent — ^to  leases  whe]^^ 
a  fine  was  taken  on  a  renewal  for  lives.    The  tenant 
stood  exactly  in  the  situation  of  the  mortgagor.     The 
possession  of  the  mortgagor  could  not  be  considered 
as  holding  out  a  false  appearance  -,  it  did  not  induce 
a  belief  that  there  was  no  mortgage,  for  it  was  the 
nature  of  the  transaction  that  the  mortgagor  should 
continue  in  possession.  Whoever  wanted  to  be  secure 
when  he  took  a  lease,  should  inquire  after  and  exa- 
mine the  title  deeds.    In  practice  indeed,  especially 
in  great  estates,  that  was  not  oft^en  done,  because  the 
tenant  relied  on  the  honour  of  his  landlord;  but  when- 
ever one  of  two  innocent  persons  must  be  a  loser, 
the  rule  was,  qtd  prior  in  tempore  potior  est  in  jure^ 
If  one  must  suffer,  it  was  he  who  had  not  used  due 
diligence  in  looking  into  the  title.    Judgement  was 
given  for  the  plaintiff. 

7.  In  a  subsequent  case  it  was  resolved  that  an  Thunder  v. 
^ectment  might  be  brought  by  the  assignee  of  a  3  TSa^uUd. 
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mortgagee,  without  giving  notice  to  quit,  against  one 
who  was  let  into  possession  as  tenant  from  year  to 
year,  by  the  mortgagor,  after  the  mortgage  made  to 
the  original  mortgagee,  but  before  assignment  of  it  to 
the  plaintiff's  lessor. 

8.  It  should  however  be  observed  that  a  lease  of 

this  kind  is  good  against  the  mortgagor  and  his  heirs, 

and  also  against  all  strangers;  and  will  entitle  the 

lessee  to  redeem  the  mortgage. 

Nor  bar  the        9.  A  mortgagor  in  possession  cannot  bar  the  mort- 

byFineT         g^^^  by  a  fine  and  non-claim,  of  which  the  reason 

will  be  given  in  Title  XXXV.  Fine,  Ch.  xiv. 
After  Forfeit-      10.  Where  the  money  is  not  paid  on  the  day  spe- 
EquiS?  of       cified  in  the  deed,  the  mortgage  is  forfeited  at  law ; 
Redemption,  and  the  estate  of  the  mortgagor  becomes  an  equity  of 

redemption ;  of  which  an  account  will  be  given  in  the 
.   next  chapter. 
The  Mort-         11.  It  has  been  stated  that,  upon  the  execution  of 
^JB^te^^  a  mortgage  deed,  the  mortgagee  becomes  seised  of 

the  legal  estate,  and  may  enter  into  possession,  imless 
prevented  by  the  express  terms  of  the  contract.  But 
in  equity  the  lands  mortgaged  are  considered  as  a 
pledge  only  in  his  hands,  for  securing  the  repayment 
of  the  money  borrowed.  And  as  long  as  the  right 
of  redemption  exists,  the  mortgagee  is  considered 
ante,  e.  1.  merely  as  a  trustee  for  the  mortgagor ;  so  that  none 
5  ^^'  of  his  charges  or  incumbrances  attach  on  the  estate. 

12.  Where  the  interest  is  not  paid,  the  mortgagee 
becomes  entitled  to  the  possession  of  the  lands,  and 
may  bring  an  ejectment  for  the  recovery  of  them. 
But.  by  the  statute  7  Geo.  II.  c.  20.  it  is  enacted  that 
where  an  ejectment  is  brought  by  a  mortgagee,  and 
no  suit  is  then  depending  in  equity  respecting  the 
foreclosure  or  redemption  of  the  mortgage,  the  mort- 
gagor's tendering  the  principal,  interest,  and  costs  in 
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court,  shall  be  deemed  a  full  satisfaction ;  and  the 
court  may  compel  the  mortgagee  to  reconvey  the 
premises* 

IS.  The  mortgagee  may  upon  nonpayment  of  the  Entitled  to 
interest,  give  notice  of  the  mortgage  to  the  tenant  in  ^^^  *^^ 
possession,  and  thereby  acquires  a  right,  to  the  rent 
khen  in  arrear,  as  well  as  to  what  accrues  afterwards. 

13.  One  Harrison,  being  seised  in  fee,  demised  Mosst. 
certain  lands  in  I772  to  Moss  the  plaintiff  for  20  yeare,  SJ^  279. 
reserving  rent,  and  afterwards  mortgaged  the  same  '  '^c™  R- 
lands  to  the  defendant  Gallimore  in  fee*     Moss  conti- 
nued in  possession  from  the  date  of  his  lease,  and  paid 
his   rent  regularly  to  the  mortgagor,  all  but  28  /., 
which  was  due  on  or  before  November  1778>  when 
the  mortgagor  became  a  bankrupt,  being  at  the  time 
indebted  to  the  mortgagee  in  more  than  that  sum  for 
interest  on  the  moMgage.    On  the  Sd  of  January  1779» 
the  mortgagee  gave  notice  to  Moss  the  tenant  of  the 
mortgage,  and  demanded  the  rent  then  due,  and  after- 
wards entered  and  distrained  for  rent.     The  question 
^as,  whether  the  distress  could  be  justified. 

Lord  Mansfield. — *'  I  think  this  case,  in  its  conse- 
quences, very  material.     It  is  the  case  of  lands  let  for 
years,  and  afterwards  mortgaged ;  and  considerable 
doubts,  in  such  cases,  have  arisen  in  respect  to  the 
mortgagee,  when  the  tenant  colludes  with  the  mort- 
gagor ;  for  the  lease  protecting  the  possession  of  such 
a  tenant,  he  cannot  be  turned  out  by  the  mortgageie. 
Of  late  yeails,  the  cotuts  have  gone  so  far  as  to  per« 
Qkit  the  mortgagee  to  proceed  by  ejectment,  if  he  has 
pvtXL  notice  to  the  tenant  that  he  does  not  intend  to 
distiirib  the  possession,  but  only  requires  the  rent  to 
^  paid  him,  and  not  to  the  mortgagor.    This,  how* 
ever  is  entangled  with  difficulties.    The  question  Jbere 
%  whether  the  mo^pt^igee  was,  or  was  not,  entitled 
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to  the  rent  in  arrear.     Before  the  statute  of  Queeffj 
Anne,  attornment  was  necessary,  on  the  principle 
notice  to  the  tenant ;  but  when  it  took  place,  it  cer- 
tainly had  "relation  back  to  the  grant,  and,  like  otb^l 
relative  acts,  they  were  to  be  taken  together.     Thus^l 
lively  of  seisin,  though  made  afterwards,  relates  toj 
the  time  of  the  feoffineht.      Since  the  statute,  tiw 
conveyance  is  complete  without  attornment ;  but  there 
is  a  provision,  that  the  tenant  shall  not  be  prejudiced 
by  any  act  done  by  him  as  holding  under  the  grantor, 
tiU  hel  has  had  notice  of  the  deed.     Therefore  the 
payment  of  rent  before  such  notice  is  good.     With 
this, protection,  he  is  to  be  considered,  by  force  of 
the  statute,  as  having  attorned  at  the  time  of  the  exe- 
cution of  the  grant ;  and  here,  the  tenant  has  su&ied 
no  injury.     No  rent  has  been  demanded,  which  ^was 
paid  before  he  knew  of  the  mortgage.     He  had  the 
rent  in  question  still  in  his  hands,  and  was  bound  to 
pay  it  according  to  the  legal  title.     But  having  notic^ 
from  the  assigneies,  and  also  from  the  mortgagee,  be 
dares  to  prefer  the  former,  or  keeps  both  parties  at 
arms-length.     In  the  case  of  executions, '  it  is  uni- 
formly held,  that  if  you  act  after  notice,  you  do  it  at 
your  peril.     He  did  not  offer  to  pay  one  of  the  parties 
on  receiving  the  indemnity.   As  between  the  assignees 
and  the  mortgagee,  let  us  see  who  is  entitled  to  rent 
The  assignees  stand  exactly  in  the  case  of  the  bank* 
Itipt.     Now,  a  mortgagor  is  not  properly  tenant  at 
will  to  the  mortgagee,  for  he  is  not  to  pay  him  rent 
He  is  only  qtiodam  modo.    Nothing  is  more  apt  to 
confound  than  a  simile.    When  the  court  or  counsel 
call  a  mortgagor  a  tenant  at  will,  it  is  barely  a  com- 
parison.   He  is  like  a  tenant  at  will.    The  mortgs^or 
receives  the  rent  by  a  tacit  agreement  with  the  mcNt- 
gageei  but  the  mortgagee  may  pat  an  ^d  to  Htm 
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hgteeraent  when  he  pleases.  He  has  the  legal  title 
to  the  rent,  and  the  tenant,  in  the  present  case»  cannot 
be  damnified,  for  the  mortgagor  can  never  oblige  him 
to  pay  over  again  the  rent  which  has  been  levied  by 
distress.  I  therefore  think  the  distress  well  justified ; 
BUid  I  consider  this  remedy  as  a  very  proper  additional 
advantage  to  mortgagees,  to  prevent  collusion  between 
the  tenant  and  the  mortgagor." 

14.  It  is  a  principle  of  law,  that  an  assignee  of  a  Not  subject 
lease  is  subject  to  the  performance  of  all  the  cove-  ^jn  eJ^. 
nants  contained  in  such  lease.     So  that  where  a  lease  Tit.  32.  c.25i 
is  assigned  by  way  of  mortgage,  the  mortgagee  would 
become  liable  to  the  covenants,  unless  a  distinction 

were  made  between  an  absolute  assignment,  and  one 
made  by  way  of  mortgage.  Upon  this  ground  it  has 
been  established,  that  if  a  leasehold  is  assigned  as  a 
security  only  for  the  repayment  of  money,  the  lessor 
cannot  sue  the  mortgagee,  as  assignee  of  all  the  mort- 
gagor's estate,  even  after  the  mortgage  has  beeii  for- 
f^itedy  unless  the  mortgagee  has  entered  into  pos*- 
session. 

15.  Eaton  the  plaintifi^  demised  the  premises  in  Eaton  v. 
question  to  Denis  for  21  years,  rendering  rent.    Some  ^^^^^^^^57. 
time  after,  Denis  assigned  this  lease,  and  all  his  estate, 

right,  title,  and  interest  therein,  to  Jacques,  subject, 
nevertheless,  to  the  rents  and  covenants  therein  con- 
tained, with  a  proviso  for  making  this  assignment 
void,  on  payment  of  a  sum  of  money  and  interest. 
The  rent  being  in  arrear,  Eaton  the  lessor  brought 
an  action  of  debt  for  the  rent,  against  Jacques  the 
niortgagee  of  the  term ;  and  the  question  was,  whether 
the  plaintiff  was  entitled  to  recover. 

Lord  Mansfield-T-"  In  point  of  feet,  this  case  must 
have  existed  for  a  century  past,  in  a  thousand  in- 
stances;  in  this  great  town,  particularly,  building 
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leases  have  been,  aod  are  perpetually  mortgaged ; 
and  yet  no   instance  has  been  found,  where    the 
ground  landlord  has  attempted  to  charge  the  mort- 
gagee, not  in  possession,  with  the  rent  or  covenants. 
<<  This  is  a  strong  argument  against  the  plaintifl^ 
especially  where  the  case   is  so   hard,  so    unjust, 
and  so  unconscionable.     Numberless  inconveniences 
would  arise,  if  such  a  demand  could  be  suppcnrted. 
The  mortgagee  never  asks  whether  the  rent  is  paid ; 
he  only  looks  to  his  security  ;  and,  when  the  principal 
and  interest  are  paid,  he  re-assigns. 

<^  But,  if  the  plaintiff  is  right,  a  mortgagee  might 
be  called  upcm,  years  after  such  re-assignment,  fin 
arrears,  or  breaches  of  covenant,  during  the  assign^ 
ment  The  consequen<;;^s  would  be  terrible.  And 
all  this  arises  from  a  mere  .slip  in  the  attorney,  in 
making  the  conveyance ;  for,  if  he  had  made  it  ao 
underlease,  by  leaving  a  reversion  of  a  day  in  the 
mortgagor,  tlie  landlord  would  have  had  no  pre- 
text to  call  upon  the  mortgagee.  Though  no  xaaes 
have  been  cited  at  the  bar,  which  apply  to  the  pre- 
sent question,  we  have  found  two  in  Vernon,  which  I 
will  state,  that  it  may  not  be  supposed,  after  this 
judgement,  that  they  were  overlooked.    The  fist  is 

2  Vera.  275.  the  case  of  Sparkes  v.  Smith.    A  bill  having  been 

filed  against  the  mortgagee  of  a  term  to  compel  him 
to  discover  whether  the  lease  had  not  been  ajM^gw^ 
to  him,  and  to  perform  the  covenants,  the  court  :8aid, 
that  as  the  defendant  was  only  amortgi^pee,  and  never 
had  been  in  possession,  they  would  not  assist  the 
plaintiff  to  charge  him,  or  desire  him  to.  perform  the 

Id.  374.         covenants.    The  .other  case  is  that  of  Pilkington  .v. 

Shaller,  which  certainly  cannot  be  supported ;  jEbr  the 
court,  there,  refused  to  relieve  the  mortgagee,  hecause 
it  was  his  own  £uilt  to  take  an  assignment  4xf  the  ^ole 


Tttk  XV.  Mortgage.  Ch.  ii.  %  15. 16,  115 

term^  and  not  an  underlease ;  but  that  is  a  very  comnaon 
ground  of  relief  in  equity.  These  cases,  therefore, 
leave  the  question  as  it  stood  upon,  the  argument  at 
the  bar ;  and  there  being  no  solemn  well-considered 
decision,  we  must  resort  to  principles.  In  leases,  the 
lessee,  being  a  party  to  the  original  contract,  con- 
tinues always  liable,  notwithstanding  any  assignment ; 
th^  assignee  is  only  liable  in  respect  of  his  possession 
of  the  thing.  He  bears  the  burden  while  he  enjoys 
the  benefit,  and  no  longer ;  and  if  the  whole  is  not 
passed,  if  a  day  only  is  reserved,  he  is  not  liable. 
To  do  justice  between  men,  it  is  necessary  to  under*^ 
stand  things  as  they  really  are,  and  construe  instru- 
ments according  to  the  intent  of  the  parties. '  What 
is  the  effect  of  this  instrument  between  the  parties  ? 
The  lessor  is  a  stranger  to  it.  He  shall  not  be  in- 
jured ;  but  he  is  not  entitled  to  any  benefit  under 
it.  Can  we  shut  pur  eyes,  and  say  it  was  an  abso- 
lute conveyance  ?  It  was  a  mere  security  ;  and  it  was 
not,  nor  ever  is  meant,  that  possession  should.be 
taken,  till  default  of  payment,  and  till  the  money  has 
been  demanded.  The  legal  forfeiture  has  only  ac- 
crued six  months ;  and  if  the  mortgagee  had  wanted 
possession,  he  could  not  have  entered  vidfactu  He 
must  have  brought  an  ejectment.  This  was  the  un-  webb  v. 
derstanding  of  the  parties,  and  is  not  contrary  to  any  ^"ssell, 
rule  of  law.  It  was  not  an  assignment  <^  all  the 
mortgagor's  estate,  right,  title,"  &c. 

Ij6.  Although  a  mortgagee  in  fee  in  possession  has  Cannot  com- 
a  right,  at  l^w,  to  commit  any  kind  of  waste,  because  ™*^  Waste, 
he  is  there  considered  as  the  absolute  owner  of  the 
mheritance ;  yet  he  will  be  restrained  in  equity.   And  2  Vem.  392. 
tbiB  Court  of  Chancery  will  also  decree  an  account  to 
be  taken  of  the  trees  cut  down ;  and  direct  the  pro- 
duce to  be  applied,  first  in  payment  of  the  interest  . 

I  2 
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due   on  the   mortgage,  and  then    in   sinking   the 
.  principal. 
Sd.  Ca.  in         17.  If  howevcr  the  security  is  defective,  Ihe  Court 
*"'  of  Chancery  iirill  not  restrain  a  mortgagee  from  his 

l^al  privileges.    But  the  money  arising  from  the 
sale  of  timber  must  be  applied  towards  paymeHt  of 
the  mortgage. 
Hardy  T.  18.  A  mortgagee  of  a  copyhold  may  pull  down 

4  ^^Jun.    ™inolls  houses,  and  build  better  ones,  to  prevent  a 
480.  forfeiture.     For  the  lord  has  a  right  to  say  that  the 

tenaiit  shall  not  let  the  houses  faU,  and  may  seize  if 
he  does. 
Nor  make.         19-  A  mortgagee  in  possession  cannot  make  a  lease 
^'         of  the  lands,  so  as  to  bind  the  mortgagor,  without  an 
absolute  necessity ;  for  by  that  means  the  estate  might 
be  greatly  injured,  by  the  mortgagee's  granting  im- 
proper or  beneficial  leases. 
Hungerford     '  20.  The  plaintiff  having  mortgaged   a  house   in 
9Mod.*i.      i-ondon  to  Clay  the  defendant,  tendered  him  the 

prindpal  sum  due  and  interest,  which  he  refusing, 
exhibited  his  bill  to  have  a  reconveyance.  The 
defendant  amwered,  that  he  had  made  a  lease  erf* 
the  house  for  five  years,  reserving  so  much  yearly 
rent,  with  a  covenant,  that  after  the  expiration  of 
the  five  years,  Hie  lessee  shoiild  hold  it  for  four  years 
longer;  and  that  if  the  plainti£^  the  mortgagor, 
would  grant  such  lease,  the  d^endant  would  re- 
convey. 

The  Master  of  the  Rolls  decreed  for  the  defendant. 
On  an  appeal  to  Lord  Macclesfield,  it  was  insisted  for 
the  plaintiff,  that  a  mortgagee  could  not  make  a  lease 
of  a  house  or  lands  in  mortgage,  imless  there  was  an 
absolute  necessity  for  it,  which  did  not  appear  in  this 
case.  The  court,  bei^  of  that  opinion,  reversed  the 
diecree. 
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SI.  A  mortgagee  of  a  manor,  to  which,  an  ad-  Nor  present 
vowson  is  appendant,  or  of  an  advowson  in  gross,  can-  ^®  *   ^""^* 
not,  in.  the  case  of  a  vacancy,  present  to  the  living;  of 
which  the  reason  w31  be  given  in  Title  XXL  Advowson. 

22.  A  fine  levied  by  a  mortgagee  in  possession  of  Nor  bar  the  • 
the  mortgaged  estate  will  not  bar  the  mortgagor  or  by*i^^' 
his  heirs ;  of  which,  the  reason  wiU  he  ffven  in  Title 
XXXY-  Fine,  Ch.  xiv-. 

23..  Where  a.  mortgagee  ia  possession  of  a  lease  A  Renewal 
for  lives  or  years  renews  it,  he  will  be  considered,  as  ^jjf  ^ye  a 
a  trustee  for  the  mortgagor ;  who  will  be  entitled  to  Tni^t  for  the 
such  new  lease,  on  payment  of  the  money  borrowed;  jcjl^^i 
because  such  renewal  is  supposed  to  be  obtained  in  sel.  Ca.  in  . 
consequence  of  ,the  possession  of  the  original  lease.  Chan.  65. 
But  in  cases  of  this  kind  the  mortgagee  will  be  al-  v.  Ball, 
lowed  to  add  the  fines  paid  for  renewal  to  his  prin-  ^  ^®™"  ®^** 
cipal,  and  to.  receive  interest  upon  them* 

24.  Where  the  mortgagee  is  put  into  possession  of  M"8t.  ac-*- 
the  lands,,  or  where  he  enters  after  forfeiture,  he  be-  the  Profits.  - 
comes  a  bailiff  or  steward  to  the  mortgagor ;  and  is  i  Vera.  45. 
therefore  subject  to  account  with  him  for  the  rents  2  Atk.  534. 
and  profits  of  the  estate.     He  is  not,  however,  ob- 
liged to  account  according  to  the  value  of  the  lands ; 
that  is,  he  is  not  bound  by  any  proof  that  the  land  is 
worth  so  much,  unless  it  can  likewise  be  proved  that 
he  made  so  much  of  it,  or  might  have  done  so,  had  . 
it  not  been  for  his  own  wilful  default,  as  if  he  turned 
out  a  sufficient  tenant,  who  held  it  at  so  much  rent, 
or  refused  to  accept  a  sufficient  tenant,  who  would 
JiavQ  given  so  much  for  it.    Because  it  is  the  laehes 
of  the  mortgagor  that  he  lets  the  land  lapse  into  the 
hands  of  the  mortgagee,  by  the  nonpayment  of  the 
money ;  therefore  when  the  mortgagee  enters,  he  is 
only  accountable  for  s^hat  he  actually  zeceives,  and  is. 

IS 
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not  bound  to  take  the  trouble  of  making  the  most  of 
another's  property. 

Sel.  Ca.  in         25.  If  the  mortgagor  proves  that  the  estate  was  let 

at  a  certain  price,  while  in  the  hands  of  the  mortgagee, 
that  will  be  deemed  the  rate  at  which  it  was  let  the 
whole  time,  unless  the  mortgagee  .shews  the  contrary. 

1  Vern.  270.  26.  If  a  mortgagee  enters  ujpon  the  estate  mort- 
gaged, and  thereby  keeps  out  other  creditors,  and 
yet  allows  the  mortgagor  to  receive  the  rents  and 
profits  ;  he  will  be  charged  with  all  the  profits  which 
he  might  have  made  after  entry. 

27*  Wher^  a  mortgagee  permits  the  mortgagor  to 
make  use  of  his  incumbrance  in  keeping  out  other 
creditors,  he  will  be  subject  to  account  for  the  pro- 
fits, from  the  time  when  the  creditors  were  entitled 
to  their  remedy. 

Chapmiui  v.        28.  A  person  made  a  mortgage  of  his  estate,  and 

7  v*"*^' 267    ^^rwards  became  a  bankrupt.  The  assignees  brought 

an  ejectment  for  the  recovery  of  the  lands  compriwl 
in  the  mortgage.  The  mortgagee  refused  to  enter, 
but  sufiered  the  bankrupt  to  fence  against  tiie  assig- 
nees,  with  this  mortgage. 

The  Lord  Keeper  said,  the  mortgagee  should  be 
charged  with  the  profits,  from  the  time  when  the 
ejectment  was  delivered. 

1  Ab.  Bq.328.      29.  If  a  mortgagee  in  possession  assigns  over  his 

mortgage,  without  the  assent  of  the  mortgagor,  he 
is  bound  to  answer  for  the  profits,  both  before  and 
after  the  assignment ;  though  assigned  only  for  his 
own  debt :  For  he  is  under  a  trust  to  answer  the  pro- 
fits of  the  plec^e ;  and  it  is  a  breach  of  trust  to  assign 
such  pledge  to  an  insolvent  person. 

3Atk.5i8.         30.  A  mortgagee  will  not  be  allowed  any  thing 

for  his  trouble  in  receiving  the  rents  of  the  estate 
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himself;  but  if*  he  is  obliged  to  employ  a  bailiff  or 
agent,  he  ^1  be  allowed  what  he  has  paid  to  him* 
And  although  there  be  a  private  agreement  between  2  Atk.  120. 
the  mortgagor  and  mortgagee,  for  an  allowance  to  ioVe9.405. 
the  mortgagee  for  his  trouble  in  receiving  the  rents 
of  the  estate,  yet  the  Court  of  Chancery  will  not  carry 
it  into  execution ;  for  they  wiU  not  suffer  him  to 
receive  more  than  his  principal  and  interest 

31*  A  mortgagee  in  possession  will  be  entitle  to  3Atk.5i8. 
such  expences  as  he  is  put  to  in  keeping  the  estate  in 
necessary  r epair,  which  he  may  add  to  the  principal 
of  his  debt,  with  interest ;  and  if  a  mortgagee  has 
expended  any  sum  of  money  in  supporting  the  right 
of  the  mortgagor  to  the  estate,  where  his  title  has 
been  impeached,  the  mortgagee  may  add  this  to  the 
principal  of  his  debt,  and  it  shall  carry  interest. 

32.  It  is  a  rule  of  the  Court  of  Chancery,  in  di- 
recting an  account  between  a  mortgagor  and  mort- 
gagee, that  wherever  the  gross  sum  received  exceeds 
the  interest,  it  shall  be  s^plied  to  sink  the  principah 

"  But  this  (says  Lord  Hardwicke)  is  oft^  attended  2  Atk.  534. 
with  great  hardships  to  the  mortgagees,  where,  as  in 
this  case,  the  sum  was  large ;  4,00(Ml  principal,  and 
the  mortgagee  forced  to  enter  upon  the  estate,  and 
could  only  satisfy  his  debt  by  parcels,  and  is  a  bailiff 
to  the  mortgagor,  without  salary,  subject  to  account : 
And  therefore  truly  said  the  Master,  he  is  not  obliged, 
for  every  trifling  small  exceed  of  interest,  to  apply  it 
to  sink  the  principal ;  nor  do  I  know  that  the  court 
has  ever  1^  it  down  as  an  invariable  rule,  that  the 
Uaster  must  always,  in  taking  such  accounts,  make 
annual  rests.'^ 

33.  A  mortgagee,  either  before  or  after  he  enters  An  Assignee 
iflto  possession,  may  assign  over  his  mortgage.     But  ^"^^^^^.^^ 
in  all  sudi  cases  the  assignee  is  only  entitled  to  what  really  due.    . 
is  really  due  on  the  mortgage  at  the  time  of  the  assign- 

14 
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Mathews  v.  ment ;  not  to  what  may  appear  due  on  the  face  of 
\^^lwyn,  ^g  mortgage.  It  is  therefore  the  universal  practice 
118.  to  make  the  mortgagor  a  party  to  the  assignment; 

for  otherwise  it  may  happen  that  the  mortgagee  hav- 
ing received  a  part  of  the  money»  assigns  the  mortgage, 
in  consideration  of  the  whole  sum  for  which  it  was 
originally  made :  in  which  case  the  assignee  would 
be  defrauded ;  as  he  could  only  oblige  the  mortgagor 
to  pay  him  what  remained  due. 
Williams  v.        34.  It  was  held  in  a  subsequent  case,  that  even 
4  Ves/jiin.    ^®^  ^^  assignment  of  a  mortgage,  payments  to  the 
389.  mortgagee  without  notice  must  be  allowed  by  the 

assignee ;  though  the  assignment  of  the  mortgage 
(the  lands  being  in  Middlesex)  was  registered. 
A  Mortgage        35.  Although  the  mortgagee  enters  into  possessoD, 
Estate.^"*      yet  as  long  as  the  right  of  redemption  exists,  the 

mortgage  is  only  considered  as  personal  estate,  the 
Treat,  of  £q.  debt  being  the  principal,  and  the  land  the  accessoij; 
4  13  ^*  ^       ^^^  if  the  mortgagor  does  not  redeem,  the  pefsooal 

representatives  of  the  mortgagee  will  be  entitled  to 
the  land* 
Ellis  V.  Gua-       ^*   ^  mortgage  was  forfeited,   the  heir  of  the 
]?*»  2  Chan,   inortgagee  was  in  possession,  and  no  want  of  assets; 

but  as  the  mortgage  money  was  part  of  the  personal 

estate,  the  heir  was  decreed  to  convey  the  lands  to 

the  administrator  of  the  iportgagee. 

AtuGen.  v.        37-  In  a  modern  case  it  was  resolved  that  lands 

5V^f30o.     held  originally  under  old  mortgages  passed  by  a 

general  devise,  though  no  release  of  the  equity  oi 
redemption  appeared,  and  that  there  was  no  equily 
between  the  heir  or  devisee  and  the  personal  repre 
tentative,  to  convert  property  from  the  state  in  windx 
it  is  found,  ^ai  the  death  of  the  testator. 
Unless  the  38.  If  hov^ver  it  appear  to  have  been  the  inten- 
itES.^^  tion  of  the  mortgagee  that  it  should  go  as  real  estate, 

the  personal  representatives  will  not  be  entitled  to  it, 
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99.  A  testator  having  a  mortgage  in  fee  devised  it  Noys  ▼. 
to    his  two  daughters  and  their  heirs.    One  of  the  ^y^%\, 
daughters  dying  without  issue,  her  husband  and  admi- 
nistrator claimed  a  moiety  of  the  lands,  as  part  of  his 
v^ife's  personal  estate ;  it  being  a  mortgage  not  fore- 
closed, nor  the  equity  of  redemption  released. 

The  court  said,  that  although  it  was  a  mortgage  as 
between  the  mortgagor  and  mortgagee^  yet  it  being 
the  testator's  intention  that  it  should  pass  as  real 
estate,  it  must  go  to  the  deceased  daughter's  heir 
at  law. 

4^.   Mr.  Garret  being  indebted  to  his  brother.  Garret  v. 
devised  to  him  a  mortgage  for  a  larger  sum,  for  which  Evers.  Mo». 
he  had  got  a  decree  of  foreclosure,  but  died  before 
the  account  was  taken,  or  the  mortgagor  absolutely 
foredlosed. 

Lord  King  dedared  that  the  lands  in  mortgage, 
being  devised  as  real  estate,  should  be  considered  as 
such,  between  the  devisor  and  devisee;  therefore 
though  the  legacy  was  greater  than  the  debt,  it  should 
not  go  in  satisfaction  of  it;  but  if  assets  fell  short, 
it  was  still  to  be  considered  as  personal  estate,  for  the 
payment  of  debts. 

41.  It  is  said  by  Lord  Mansfield,  that  ^<  a  mort-  ButtbeLtnd 
gage  is  a  charge  upon  land ;   and  whatever  w^uld  ^nyejeir 
give  the  money  will  carry  the  estate  in  the  land  along  2  Burr.  978. 
with  it,  to  every  purpose.    The  estate  in  the  land  is 
the  same  thing  as  the  money  due  upon  it.    It  will  be 
liable  to  debts,  it  will  go  to  executors,  it  will  pass  by 
a  will  not  made  and  executed  with  the  solemnities 
required  by  the  statute  of  firauds.    The  assignment  of 
the  debt,  or  forgiving  it,  will  draw  the  land  after  it, 
though  the  debt  were  foigiven  only  by  parol :  for 
the  right  to  the  land  would  follow,  notwithstanding 
♦he  statute  of  frauds.*' 
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42.  This  passage  can  oidy  meaka  that  mortgages 
are  so  far  out  of  the  statute  of  frauds,  that  the  pay. 
meitt  of  the  debt  converts  the  mortgagee  into^  a  trustee 
for  the  HQort^agixr ;  who,  by  an  apjdication  to  tiie 
Court  of  Chancery,  may  obtain  a  decree  to  con^ 
t!ie  mortgagee  to  reconvey  or  assign  the  lands  by 
proper  assurances ;  not  that  the  payment  of  the  oEioney 
shall,  of  itself,  have  the  effisct  of  restoring  the  legil 
estate  to  the  mortgagor,  without  any  convi^azice. 

43.  In  the  case  of  a  mortgage  in  fee,  the  pcovisa 
in  all  modem  deeds  is,  that  upon  payment '  of  the 
money  at  the  time  specified;,  the  mortgagor  shall  le- 
convey  the  estate.  Now,  in  this  case,  even  a  strict 
performance  of  the  condition  will  not  operate  so  as 
to  revest  the  legal  estate  in  th^  mortgagor,  without  a 
reconveyance ;  and  where  the  condition  is  not  starietfy 
perf<HMied,  the  case  m  mndi  stronger. 

Whete  the  mortgage  m  made  by  a  demise  ftr 
years,  the  proviso  is,  that  if  the  money  be  paid  at  the 
time  specified^  the  term  shall  ceaee.  And!  it  is  agreed 
that  where  the  money  is  not  paid  at  the  time  i^c&d, 
the  term  becomes  absolute,  and  must  be  surrendeied 
or  assigned. 

In  the  case  of  antient  mortgages  a  court  of  justice 
Tit.  12.  c.  2.  might  presumie  a  reconveyance  of  the  legal  estate: 

But  this  presumption  adm^  the  necessity  of  such 
reconveyance. 
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been  admcwledged. 
77.  4*  Where  no  Time  is  appointed 

for  Payment, 
84.  5*  Where  the  Mertgugor  com- 

tinuesin  Possession. 
86.  6"  Where  there  is  Fraud  in 

the  Mortgagee. 


Section  1. 

WE  have  seen  that  when  the  money  bonowed  on  Nature  of. 
mortgage  is  not  paid  at  the  time  specified,  the 
mortgage  becomes  forfeited  at  law,  and  the  legal  estate 
absolutely  vested  in  the  mortgagee.  But  still  the 
Court  of  Chancery  allows  the  mortgagor  a  reasonable 
time  to  redeem,  on  payment  of  the  principal,  interest^ 
and  costs ;  which  is  called  an  equi^  of  redemption* 

1  An  equity  of  redemption  is  a  mere  creature  of 
^  court  of  equity,  founded  on  this  principle,  that  as 
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a  mortgage  is  nothing  more  than  a  pledge  for  securing 

0 

the  repayment  of  a  smn  of  money  to  the  mortgagee, 
it  is  but  natural  justice  to  consider  the  ownership  of 
the  land  as  still  vested  in  the  mortgagor,  subject  only 
to  the  legal  -title  of  the  mortgagee ;  so  far  as  such 
legal  title  is  necessary  to  his  security. 
Maf  be  lost  3.  By  the  statute  4  William  &  Mary,  c.  16.  it  is 
^  ^^  '  enacted.  That  if  any  person  shall  borrow  money,  &c. 
or  become  indebted  for  any  other  valuable  considera- 
tion, and  for  the  payment  thereof  shall  voluntarity 
give  a  judgement,  statute,  or  recognizance,  and  shall 
afterwards  borrow  any  other  sum  of  money,  or  for 
any  other  valuable  consideration  become  indebted 
to  such  other,  and  for  securing  the  repayment  an^ 
discharge  thereof  shall  mortgage  lands  to  the  second 
lender,  or  to  any  other  person  in  trust  for  him,  and 
shall  not  give  notice  to  the  mortgagee  of  such  judge- 
ment, &c.  in  writing  before  the  execution  of  the  said 
mortgage  or  mortgages,  such  mortgagor  shall  have 
no  benefit  in  the  equity  of  redemption  of  the  lands 
mortgaged,  unless  such  mortgagor  or  his  heirs,  upon 
notice  given  by  the  mortgagee  in  writing,  under  his 
hand  and  seal,  attested  by  two  witnesses,  of  such 
former  judgement,  &c.  shall  within  six  months  pay 
off  and  discharge  the  same,  and  cause  the  same  to  be 
vacated  and  discharged;  and  if  any  person  who  shall ' 
once  mortgage  lands  for  a  valuable  consideratioiff 
shall  again  mortgage  the  same  lands^  or  any  psirt 
thereof,  to  any  person^  the  former  mortgage  being 
in  force,  and  shall  not  discover  in  writing  to  the 
!6ec(md  mortgagee  the  first  mortgage,  such  mort^ 
gagor  shall  have  no  relief,  or  equity  of  redemption, 
against  the  second  mortgagee. 

Provided  that  this  act  shall  not  extend  to  bar  any 
widow  of  any  mortgagor  of 'her  dower>  who  did  not 
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liegally  join  with  such  huAand  in  such  mortgage,  ot' 
otherwise  lawfully  exclude  herself. 

4.  It  has  been  determined  on  the  construction  of  Staflbrd  y. 
this  statute,  1.  That  if  a  mortgage  becomes  irredeem*  2  vim.  589. 
able  by  this  statute,  it  will  remain  so  in'  the  hands  of 

^n  assignee,  though  assigned  in  consideration  of  the 
principal,  interest,  and  costs  due  thereon.  2.  That  if 
a  subsequent  mortgagee  redeem  such  a  mortgage,  he 
Aa31  hold  the  estate  irredeemable.  3.  That  if  there 
are  more  lands  in  the  second  mortgage  than  ih  the 
first,  that  seems  to  be  a  case  omitted  out  of  the  sta^ 
tute.  But  the  adcUng  an  acre  or  two  shall  not  ex- 
empt it }  for  that  may  be  a  contrivance  to  evade  the 
statute. 

5.  An  equity  of  redemption  is  considered  as  similar  Similar  to  a 
in  some  respects  to  a  trust  estate ;  for  the  mortgagee    ™*^  Esutc. 
is  entitled  to,  and  holds  the  lands,  merely  as  a  pledge 

for  securing  the  repayment  of  his  money ;  and,  in 
most  other  respects,  is  a  trustee  for  the  mortgagor. 

6.  Lord  Hale  says,  there  is  a  diversity  between  a  Hard.  469. 
trust  and  a  power  of  redemption.    For  a  trust  is  ere*  17  Ves.  133. 
ated  by  the  contract  of  the  party,  and  he  may  direct 

it  as  he  pleases.  Therefore  one  that  comes  in,  in  the 
post^  i|hall  not  be  liable  to  it,  without  express  menr 
tion  made  by  the  party.  But  a  power  of  redemption 
is  an  equitable  right,  inherent  in  the  land,  and  bound 
all  persons,  in  the  post,  or  otherwise  j  because  it  was 
an  aatient  right  to  which  the  party  was  entitled  in 
equity. 

7*  While  the  mortgagor  is  allowed  to  retain  the 
poss^on  of  the  estate,  after  forfeitiure,  he  is  in  the 
sttme  situation  quoad  the  mortgagee  as  he  was  before 
the  mortgage  was  forfeited.  But  quoad  strangers  his 
possession,  both  before  and  after  forfeiture,  has  always 
been  considered  as  similar  to  that  of  a  cestui  que  trust, 
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^md  attended  mth  the  same  coQaequoacas  in  ^uity 
as  a  seisin  in  deed  of  a  legal  estate  at  law.  And  JLofd 
Ca9hl^ni  V.    Hardwicke  has  laid  it  dowOt  that  a  perison  entkle<i  to 
§  11/  ^^  "*    ^'^  equity  of  redemption,  who  ip  in  the  receipt  i»f  the 
rents  and  profits^  has  3uch  a  seisin  and  possession  ai 
the  equitable  estate  in  the  land*  as,  in  the  ciMi^deniL- 
tion  of  a  court  of  equity,  is  equivalent  to  an  actnal 
seisin  of  a  legal  estate  in  a  court  of  law. 
Is  alienable,       g.  It  follows  that  aii  equity  of  redemption  mxj  be 
and  descend*  aliened,  aitailed,  and  deviled  by  will,  in  the  same 
>^^®*  manner  as  a  trust  estate.  It  is  also  descendible  to  the 

heir  of  the  mortgagor ;  there  may  be  tipo^ses^Jratru 

ot*  it,  and  it  will  follow  the  custom,  as  to  the  legal 

Tit.  29.  c.  5.   estate.  For  if  lands  held  in  borough  English  are  mortr 

£^ed»  the  equity  of  redemption  ^11  descend  to  the 
jFoiixigest  wo,  tQ  whom  the  legal  estate  would  have 
descended.  So,  in  a  mortgage  of  lands  held  in  gavd- 
kin^l^  the  eqiaty  of  redemptic^  will  descend  to  all 
the  sons. 
Maybemort-  9.  An  equity  of  redemption  may  be  mortgaged. 
^^^  '  Sttt  a  mortgage  of  this  kind,  which  is  usuaBy  called 

a  second  mortgage,  id  $eld<»n  recommended  by  con- 
veyancers, for  two  reasons.  1.  Because  a  third  mort- 
gf^gee  witfacHit  Aotice  may,  by  paying  off  t^  first 
mortgage,  acquire  a  preference  over  the  second. 
Vide  infra,     g   Because  great  difficulties  may.  arise  in  calling  m 

the  money ;  for  as  a  second  mortgagee  has  no  legal 
remedy,  be  is  driven  to  the  tedious  and  expensive 
process  of  a  suit  in  equity,  to  recover  even  his  mter- 
«t.  Hiere  is  however  one  case  where  a  second 
mortgage  may  be  accepted ;  that  is,  if  he  can  get  in 
a  term  for  years  prior  to  the  first  mc^rtgage ;  for  the 
aoyuisition  of  such  a  term  will  give  the  second  mwt^ 
gagee  the  l^al  estate. 


C.5 
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10.  Aa  equity  of  redemption  is  subject  to  curtesy}  Subject  to 
so  that  ^ere  a  man  marries  a  woman  who  is  entitled  ^^"^^y* 
to  an  estate  that  is  mortgaged,  and  haa  issue  by  her, 

he  will  be  allowed  ifi  equity  to  hold  it  during  his  life, 
«s  tenant  by  the  curtesy. 

11.  A  woman  beiog  seised  of  certain  laads,  made  Cashbotue 
«  mortgage  in  fee  of  them  for  securing  900  L    She  2Ab!l;^!728. 
afterwards  married,  and  died  without  having  paid  off  ^  ^^^-  ^3- 
the  mor1|^e,  leavii^  issue  a  son.     Her  husband 
daimed  to  be  entitled  to  the  lands  for  his  life,  as 

tenant  by  the  curtesy. 

The  Master  of  the  RoUs  (Sir  J.  JekyU)  held  he  was 
not  entitled. 

■ 

On  an  appeal  to  Lord  Hardwicke,  he  observed  that 

the  case  depended  on  two  con^der^ticms :  1.  What 

kind  of  interest  an  equity  of  i;edem{^on  waa  con* 

sidered  to  be  in  a  court  of  equity.    @,  What  was 

necessary  to  entitle  a  h^aband  to  be  tenant  by  the 

curtesy  .^-As  to  the  first,  an  equity  of  redempfwn  had 

always  been  considered  as  an  estate  in  the  land ;  it 

was  such  an  interest  as  would  descend  from  the  4i>»- 

cestor  to  the  heir ;  it  might  be  grantedf  eotmkA,  de<* 

vised,   or  mortgaged,   and  Ast  equttaUe  interost 

night  be  barred  by  a  common  recovery ;  which  pcoved 

that  an  equity  of  redemption  was  not  consideied  aa  a 

mere  right,  but  such  an  estate,  wfaeMof,  in  oamidem- 

tion  of  equity,  there  might  be  a  seisin ;  or  afleviae  j^f 

tt  could  not  be  good. 

The  pecson  entitled  to  the  equity  of  redemption 
^^  in  equity,  considered  as  the  owner  of  the  l^nd^ 
the  mortgagee  oBiy  retaining  it  as  a  pledge  or  dei- 
posit ;  and*^f<Mr  this  reason  it  w^s,  that  a  mortgage  in 
^  was  considered  as  personal  estate,  i:iQtwithatand-- 
^  the  legal  estate  vested  in  the  heir  of  the  foortgagee^ 
Hi  point  of  law.    The  husband  of  a  mortgagee  in  fee 
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Could  never  be  tenant  by  the  curtesy  of  the  mortgaged 
estate,  unless  there  was  a  foreclosure ;  or  the  mort^ 
gage  had  subsisted  for  so  great  a  length  of  time,  as 
the  Court  of  Chancery  thought  sufficient,  to  induce 
it  not  to  grant  a  redemption.  As  a  mortgage  in  fee 
was  only  a  chose  in  action^  if  the  ownership  of  the  land 
was  not  in  the  mortgagor,  it  was  in  nobody.  An 
equity  of  redem{ition  tvas  no  otherwise  a  ri^t  of 
action,  than  every  trust ;  and  as  there  could  be  no 
'  benefit  had  of  an  equity  of  redemption,  but  by  subpcma 
out  of  chancery ;  so  was  the  case  of  every  mere  trust 
out  of  land,  which  was  considered  as  real  estate  in 
clmncery,  but  could  not  be  come  at  vdthout  a  sub- 
posna* 

'  It  was  true  a  mortgagee  was  not  barely  a  trustee 
for  the  mortgagor,  but  it  was  sufficient  for  the  present 
purpose  if  he  was  in  part  a  trustee  for  the  mortgagor ; 
and  it  was  most  certai^  that,  as  to  the  real  estate  in 
the  land,  the  mortgagee  was  only  a  trustee  for  the 
mortgagor ;  for,  until  foreclosure,  the  mortgagee  was 
only  owner,  as  a  charge  or  incumbrance,  and  entitled 
to  hold  as  a  pledge :  ^as  to  the  inheritance,  and  real 
estate  in  the  land,  the  mortgagee  was  a  trustee  for 
the  mortgagor,  until  the  equity  of  redemption  was 
foreclosed. 

Secondly,  what  was  requisite  to  entitle  the  husband 
Tit.  5.  c.  1.     to  be  tenant  by  the  curtesy ;  four  things,  viz.  mar* 

riage,  issue^  death  of  the^  wife,  and  seisin.  It  was 
admitted  that  the  three  first  did  concur ;  but  the  ob- 
jection relied  on  was,  that  there  was  no  actual  seisin 
of  the  wife  during  the  coverture ;  which  was  c(«- 
tended  to  be  as  necessary  in  respect  to  an  equitable, 
as  to  a  legal  estate.  The  true  question  upon  this 
point  was,  whether  there  was  not  such  a  seisin  or 
possession  in  the  wife,  of  the  equitable  estate  in  the ' 
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landU  as,  in  consideration  of  equity,  was  equivalent 
to  an  actiial  seisin  of  a  legal  estate,  at  common  law : 
Tliat,  in  the  consideration  of  the  Court  of  Chancery^ 
he  was  ofopinion,  there  was  such  a  seisin  of  the  wife 
in  the  present  case,  of  the  equity  of  redemption.  He 
hkd  shewn  that  a  person  entitled  to  the  equity  of 
redemption  was  owner  of  the  land ;  if  so,  there  must 
be  a  seisin  of  the  estate ;  and  what  other  seisin  could 
there  be  than  what  the  husband  and  wife  had  in  the 
present  case.  For  the  wife  was  all  along  in  posses- 
sicta  until  her  death ;  and  the  mortgagee  did  not  come 
into  possession  until  after  her  death,  nor  was  there 
any  foreclosure.  And  though  the  possession  of  the 
wife  was  but  as  tenant  at  will  to  the  mortgagee,  yet 
it  was,  in  equity,  a  possession  of  the  real  owner  of  the 
land,  subject  only  to  a  pecuniary  charge  on  it ;  and 
from  thence  it  clearly  followed  that  there  could  not 
be  an  higher  seisin  of  an  equitable  estate. 

That  the  husband  might  be  tenant  by  the  curtesy 

of  this  equitable  estate,  he  cited  Williams  v.  Wray,  Tiu5.c.2. 

and  Sweetapple  v.  Bin  don,  and  observed  that  there 

had  been  two  objections  made :  1.  That  the  husband 

had  it  in  his  power  to  have  had  seisin  in  his  wife's 

lifetime,  for  he  might  have  paid  off  the  mortgage ; 

therefore  it  was  his  own  laches  that  he  did  not« 

2.  'fhat  a  woman,  was  not  dowable  of  an  equity  of 

redemption. 

As  to  laches  in  the  husband,  it  was  compared  to 

•  his  not  making  an  entiy  at  law ;  but  the  comparison 

would  not  hold,  for  it  wHs  not  so  eaiiy  to  pay  off  the 

principal  and  interest  due  on  a  mortgage,  as  to  make 

an  entry  at  law ;  nor  was  it  to  be  done  so  speedily, 

for  a  mortgagee  was  in  most  cases  allowed  six  months 

notice  to  be  paid.     In  the  case  of  Sweetapple  v. 

Bindon,  the  hbsband  might  have  brought  his  bill  in 

Vol.  II.  K 
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his  wife's  li£^ime,  to  compel  the  laying  out  the 
money  in  the  purchase  of  lands ;  but  though  he 
omitted  to  do  so  till  after  his  wife's  death,  yet  thaf 
was  not  objected  to  him  as  laches. 

As  to  the  objection  of  a  wife's  not  being  endowed 

of  an  equity  of  redemption  of  a  mortgage  in  fee,  and 

that  therefore  a  husband  ought  not  to  be  tenant  hj 

the  curtesy  of  an  equity  of  redemption,  this  proved 

too  much ;  for  it  had  b^en  determined  that  a  wife 

shall  not  be  endowed  of  a  trust  estate,  yet  that  a 

husband  shall  be  tenant  by  the  curtesy  of  it.     That 

1iie  argument  from  dower  to  curtesy  failed  in  this 

-case.    Perhaps  it  would  be  hard  to  find  a  sufficient 

teadon  how  it  came  to  be  so  determined  in  one  case, 

-and  not  in  the  other ;  but  that  it  was  safe  to  follow 

former  precedents,  and  what  were  settled  and  esta^ 

l>lished :  and  if  such  precedents  should  be  departed 

'     from,  he  held  it  fit  rather  that  the  wife  should  be 

allowed  dower  of  a  trust  estate,  and  not  that  curtesy 

of  a  trust  estate  should  be  taken  away.     Decreed  that 

the  husband  was  entitled  to  curtesy. 

But  not  to  IS.  A  widow  is  not  however  allowecl  dower  out  of 

^^'^^'         ah  equity  of  redemption  of  a  mortgage  in  fee :  upon 

the  principle  that  an  equity  of  redemption  is  analogous 

Tit.  12.  c.  2.   to  a  trust  estate.     And  however  severe  this  docfenne 

may  seem,  yet  it  has  been  solemnly  confirmed  in  the 

following  case. 

Dixon  V.  13.  Abraham  Dixon,  being  seised  in  fee  of  con- 

pS  M?rt!  siderable  estates,  died  in  1782  without  issue,  leaving 

V.  2.  p.  37.    Ann  Dixon,  the  plaintifi^,  his  widow,  having  devised 

his  estates  to  trustees  upon  several  trusts.  Abraham 
Dixon  not  having  in  his  lifetime  made  any  settiemeat 
or  ptiier  provision  for  his  wife,  in  lieu  or  bar  of  dower, 
and  she  not  having  dooe  any  act  to  bar  herpelf  tliereofi 
filed  her  bill  against  the  trustees,  stating  tlie  above 

ID 
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fkcts,  tlaiming  dower  out  of  all  the  testator's  real 
estate ;  and  praying  to  be  let  into  the  receipt  <^  one 
tliiid  part  of  the  rents  and  profits  thereof. 

To  this  bill  the  trustees  answered,  that  the  testator 
liad  borrowed  a  large  sum  of  money  upon  mortgage, 
a.nd  for  securing  the  repayment  thereof  had,  previous 
to  his  marriage  with  the  plaintifi^  conveyed  the  pre- 
mises to  the  mortgagee  in  fee,  subject  to  a  proviso  for 
redemption. 

ThBt  the  legal  estate  in  the  premises  being,  by  this 
mortgage,  absolutely  vested  in  the  mortgagee,  pre- 
vious to  and  at  the  time  of  the  marriage  of  the  tes- 
tator with  the  plaintiff,  and  not  being  at  any  time 
afterwards  reconveyed  to  him,  but  remaining  vested 
in  the  mortgagee,  at  the  time  of  his  death  ;  and  he 
being  therefore  only  entitled  to  the  equity  of  re- 
demption thereof,  at  the  time  of  his  marriage,  and  at 
all  times  thereafter,  till  the  time  of  his  death ;  the 
plaintiff  was  not  at  any  time  dowable  in  or  out  of  the 
said  premises,  either  at  law  or  in  equity. 

On  the  hearing,  the  plaintiff  could  have  proved  by 

witnesses  that  the  testator,  her  husband,  understood' 

and  declared,  that  af  ler  his  death  his  widow  would  be 

entitled  to  dower  out  of  his. real  estates ;  that  he  made 

his  will  under  that  idea ;-  and  it  could  have  been  also 

proved,  if    relevant,   by  the   person  who  drew  it. 

Mr.  Dixon  having  put  the  question  to  him,  whether 

Mrs.  Dixon  would  not  be  entitled  to  dower ;  to  which 

he,  being  at  that  time  ignorant  of  the  mortgage, 

answered,  that  she  certainly  would«    The  will  itself 

safflcientiy  spoke  the  idea;  for  the  testator  bequeathed 

to  the  plaint^,  by  the  name  of  his  dear  wife  Ann 

Dixon,  his  coach  and  harness,  and  a  pair  of  horses, 

together  with  as  much  of  his  plate  as  she  should 

tbmk  proper,  not  exceeding  the  sum  of  60  /.  j  which 

K  a 
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things  she  could  have  no  occasion  for,  if  she  had  not 
dower  to  support  her. 

The  claim  of  the  widow  was  supported  on  three 
grounds :  1st.  The  general  law.  Sdly.  The  distinc- 
tion between  a  mere  trust  and  an  equity  of  redemp* 
tion.  Sdly.  The  authorities  in  Favour  oS  dower, 
under  circumstances  not  more  favourable  than  those 
attending  this  case. 

Under  the  first  of  these  heads  it  was  observed, 
tliat  dower  was  a  right  of  the  first  attention  and  most 
sacred  preservation  at  the  common  law.     It  was  a 
right,,  not  only  founded  in  our  law,   but  a  right 
consonant  to  the  first  principles  or  laws  of  morality 
and  equity,  as  springing  from  the  moral  obligation  a 
man  was  under  to  make  a  provision  for  his  wife. 
And  accordin^y  it  was  in  a  variety  of  cases  aided  and 
extended  beyond  its  strict  legal  limits,  by  the  inter- 
position of  courts  of  equity,  in  removing  trust  terms, 
and  other  obstructions  to  it,  in  certain  cases,  which 
would  stand  in  the  way  of  it  at  common  law.    This 
proved  it  to  be  a  right  not  merely  confined  to  the 
common  law,  but  a  right  recognized,  protected,  and 
aided  in  equity ;   and  which,  so  far  as  it  was  the 
subject  of  relief  in  equity,  was  an  equitable  right 
This  was  the  predicament  in  which  it  stood  in  the 
Tit.  12.  c.  3.  cases  of  Dudley  v.  Dudley,  Wray  v.  Williams,  and  the 

other  cases  in  which  it  had  been  decided  that  a 
dowress  should  have  the  benefit  of  a  trust  term  at- 
tendant on  the  inheritance,  as  against  the  heir. 

Considering  it,  therefore^  as  an  equitable  right,, 
it  well  might  be  a  wonder  how  it  came  about  that  a 
widow  should  not  be  entitled,  against  the  heir,  to 
dower  of  an  equitable  inheritance.  Some,  indeed, 
had  confined  tlie  rule  of  her  not  being  so  to  the 
cases  where  the  ^ust  was  create^  by  tihe  husband; 
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himself.     This  had  been  the  opinion  of  the  Master 
of  the  Rolls  in  Banks  v.  Sutton.      However,  this*  Tit;  12.  c.  2. 
opinion  had  been  overruled,  and  it  seemed  to  be  a 
settled  "point,  that  a  widow  was  not  dowable  of  a 
direct  proper  trust. 

Tbis  naturally  led  to  the  second  head  of  ailment 
in  favour  of  the  widow ;  namely,  the  distinction 
between  a  mere  trust,  that  was  an  use,  as  it  was  styled 
at  common  law,  and  an  equity  of  redemption.  The 
former  was  regarded  at  common  law  as  quite  a  distinct 
interest  from  the  legal  estate,  to  which  the  right  of 
dower  was  annexed.  It  of  course  did  not  involve 
in  it  that  right :  if  it  had,  there  would  have  been 
two  opposite  rights  of  dower  in  the  same  lands  at  the 
same  time  ;  as  the  widow  of  both  the  trustee  and  the 
cestuique  trust  would  have  been  entitled  to  dower. 
For  the  widow  of  the  trustee  was  clearly  entitled  at 
common  law ;  and  when  the  Court  of  Chancery  inters 
posed  to  prevent  the  legal  title  of  the  widow  of-  the 
trustee,  it  seemed  extraordinary  that  it  did  not,  in  its 
place,  substitute  an  equitable  one  of  the  cestuique 
trust.  However,  these  sorts  of  trusts  being  the 
creatures  of  the  parties  themselves,  whatever  were 
the  legal  incidents  or  privileges  they  wanted,  might 
have  been  supposed  to  have  been  voluntarily  relin- 
quished and  abandoned  by  the  paities  creating  those 
trusts. 

'  But  it  was  otherwise  with  regard  to  an  equity  of 
redemption  j  that  was  not  any  interest  created  or 
reserved  by  or  between  the  parties,  beyond  the  express 
time  of  redemption ;  it  was  a  mere  creature  of  a 
court  of  equity  itself^  foiinded  on  this  principle, 
that  as  a  mortgage  was  originally  nothing  more  than 
a  pledge  or  security  to  the  mortgagee  for  his  money, 
it  was  but  natural  justice  between  man  and  man  to 
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consider  the  original  ownership  of  tlie  lands  as  still 
residing   in    the   morgtagor^  subject   to   the  l^al 
title  of  the  mortgagee,  so  far  only  as  such  legal  title 
was  requisite  to  the  end  of  his  security ;  and  accord* 
ingly  the  title  of  the  mortgagee  was  not  treated  by 
equity,  as  any  thing  beyond  that  point.     His  benefi- 
cial interest,  though  the  mortgage  was  in  fee,  was 
considered  only  as  personal  estate  ;  he  was  not  per- 
mitted  to  grant  leases,  or  exercise  any  other  act  of 
ownership,   to  the  prejudice  of  the  mortgagor,  to 
whom  he  was  even  accountable  for  the  profits  of  his 
estate :  his  widow  was  not  permitted  to  claim  dower, 
nor  could  he,  or  those  claiming  under  him,  avail 
themselves  of  several  other  privileges  and  incidents 
attending  real  property. 

It  seemed  to  be  the  regular  consequence  of  the 
doctrine  adopted  by  the  courts  of  equity,  in  regard 
to  mortgages,  by  considering  them  strictly  and  merely 
in  the  nature  of  securities  for  the  mortgage  money, 
and  entitling  the  mortgagee  to  no  other  of  the 
incidentis  or  privileges  of  ownership  in  the  lands, 
than  what  was  requisite  for  the  end  of  such  security ; 
that  all  such  privileges  and  incidents  of  ownership  of 
the  lands  as  were  not  considered  as  becoming  vested 
in  the  mortgagee  for  the  purpose  of  his  security, 
should  be  held  to  reknain  in  the  mortgagor ;  or,  in 
other  words,  that  he  should  to  all  purposes,  not 
prejudicial  to  the  mortgagee,  be  considered  as  the 
complete  owner  of  the  mortgaged  lands. 

And  accordingly  this  was  found  to  foe  the  established 
doctrine  in  several  instances,  when  only  volunteers 
Tit.32.c.  14,  were  interested;  such  as  revocations  under  powers, 
Tit.  38.  c.  6.  and  revocations  of  devises/,  as  in  the  cases  of  Thcwae 
Show.  Pari,  V.  Thomc,  and  Hall  v.  Dunch,  and  other  like  cases. 
Ca.  154.       T^^  i^  ^^  ^^^  ^f  Ljucohi  V*  RoUe  the  doctrine  was 
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expreesty  recx^nized,  and  admitted  on  both  sides ; 

because  inequi^  a  mortgage  did  not  make  the  estate 

another's,  and  because  a  mortgage  was  not  an  inherit-^ 

ance,  but  a  personal  estate ;  and  there  seemed  no 

reason  in  the  world  why  these  general  incidents  of 

com^toe  ownership  should  be  saved  in  &vour  of  a 

devisee,  or  other  volunteer,  and  not  in  fitvour  of  a 

wife,  whose  claims  of  dower  stood  upon  the  strongest 

grounds  of  moral  and  equitable  ri^t ;  and  who  was 

in  many  instances  considered  as  entitled  to  relief  ii^ 

equity,  in  r^ard  to  an  intended  provision,  when  a 

devisee  or  other  volunteer  was  not. 

Agreeable  to  this  doctrine  was  tibie  case  of  Banks 
v.  Sutton,  where  it  was  decreed  in  favour  of  the 
claim  of  dower  out  of  an  equity  c^  redemption  of  a 
nK>rtgage  in  fee ;    which   decision  was  founded  on 
a  variety  of  authorities  and  reasons   delivered  by 
the  Master  of  the  Rolls ;   all  which  were  equally 
forcible  in  the  present  case.    That  the  case  of  Banks 
v.  Sutton  was  directly  in  point  of  the  present  ques^ 
tion  ;   for  though  the  Master  of  the  Rdls  would 
not  take  upon  himself  to  determine  the  question,  . 
in  regard  to  dower,  out  of  a  mere  trust,  created, 
not  by  the  husband,  but  by  some  other  persoi)^  with 
no    time  limited   for  conveying  the  legal   estate; 
and  avoided    this  point  by  shifting  his  ground  to 
fhat  of  the   husband's  bang   entitled,   under  the 
express  direction  of  the  will  under  which  he  claimed, 
to  have  the  estate  conveyed   to  him   at   the  age 
of  91.,  which  circumstance,  under  the  application 
c^  a  common  principle  of  equity,  of  considering  that 
80  done,  which  ought  to  have  been  done  of  course 
in  equity,  let  the  widow  into  the  same  degree  of 
title  as  she  would  have  had  if  the  trustees  had  con- 
veyed the  estate  to  her  husband  at  the  time  directed* 
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And  as  the  principle  on  which  the  Master  of.  the 
lU^s  got  rid  of  the  first  point  did  not  apply  to  thia^ 
he  accordingly  found  himself  constrained,  instead  of 
changing  his  ground  as  before,  to  enter  into  a  strict 
examination  of  it,  and  mieet  the  objections  to  dower 
with  authorities,  inferences,,  and  general  reasonings 
and  through  them  to  come  to  a  professed  decision 
of  the  point,  as  he  expressly  did,  when  he  saidr- 
<<  He  did  not  know  or  could  find  any  instance  where 
dower  of  an  equity  of  redemption  was  controverted 
and  adjudged  against  the  dowress/'  And  as  there 
were  authorities  in  cases  less  favourable,  he  therefore 
declared  that  the  widow  of  the  person  entitled  to  the 
equity,  of  redemption  of  the  mortgage  in  question, 
which  was  a  mortgage  in  fee,. had  a  right  of  redemp- 
tion, and  decreed  her  the  arrears  of  her  dower,  horn 
the  death  of  her  husband ;  she  allowing  the  third  of 
the  interest  of  the  mortgage  money  unsatislSed  at 
that  time  :  that  an  authority  more  directly  in  point 
than  this  could  not  be  expected*. 
Tit  12.  c.  2.  And  though  the  subsequent  case  of  the  Attorney 
^  General  v.  Scott,  before  Lord  Talbot,  in  which  the 
"  widow  was  denied  dower,  was  generally  considered 
as  ai\  authority  contrary  to  and  superseding  that  of 
Banks  v.  Sutton,  yet  such  a  conclusion  seemed  too 
hasty,  as  the  two  cases  appeared  to  differ  materially ; 
for  in  that  of  the  Attorney  General  y.  Scott,  although 
there  was  a  mortgage,  yet  the  question  did  not  turn 
upon,  that,  because  the  legal  estate  was  outstanding 
in  trustees,  in  whom  it  was  vested  antecedent  to  such 
mortgage ;  consequently  the  decision  in  that  case  was 
on  a  direct  proper  trust,  not  on  a  mere  equity  of 
redemption.  The  difference  between  a  direct  trust, 
and  an  equity  of  redemption,  and  between  the 
claim  of  a  widow,  and  that  of  a  devisee,  or  mere 
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volunteer,  ^was  strongly  insisted  upon ;  and  the  dis- 
tinction between  this  case,  and  that  of  a  claim  of 
doinrer  against  a  purchaser,  fldly  enforced. 

Xhe  Lords  Commissioners^  Loughborough,  Ashurst, 
and  Hotham,  said,  that  the  case  of  an  estate  by  the 
xmrtesy  in  a  trust,  was  the  anomalous  case,  not  the 
rule;  that  the  wife  should  not  have  dower.  And 
this  point  was  so  n^uch  settled,  that  it  would  be  wrong 
to  discuss  it  much. 

The^  bill  was  dismissed,  but  without  costs,  the  de- 
fendant not  praying  them. 

14.  A  widow  is,  however,  entitled  to  dower  of  an  Uoless  the 
equity  of  redemption  of  a  mortgage  for  a  term  of  Yr^^^m  ^^ 
years ;  because  in  that  case  the  husband  is  seised  o^  2  P  w 
the  freehold  and  inheritance.   And  where  a  mortgage  716. 

of  this  kind  is  satisfied,  the  Court  of  Chancery  gives 
the  dowress  relief,  by  removing  the  term ;  but  if  the 
mortgage  be  not  satisfied,  then  the  dowress  must  keep 
down  a  third  of  the  interest,  or  pay  ofi^  a  third  of  the 
principal. 

15.  The  statute  18  Eliz.  c.  4.  which  enacts,  that  all  Subject  to 
the  lands  of  accountants  to  the  crown  shall  be  liable  ^"*^^^«^'»* 

Tit.  1.  (  73 

to  the  payment  of  crown  debts,  extends  to  equities  of  Tit!  14.(115. 
redemption ;  and  by  the  statute  25  Geo.  IIL  c.  35.  Rex  v.  Dela^ 
they  may  be  sold  under  an  extent  by  the  Court  of  ™®^^«»      . 

•^  "^  Jrorrest  K.  in 

Exchequer.  £zch.  162. 

16.  An  equity  of  redemption  of  a  mortgage  in  fee  Is  Assets  in 
is  not  assets  at  law ;  for  the  legal  estate  not  being  in  *^^"y- 
the  heir,  he  may  plead  riens  per  descent    As  to  the 
question,  whether  an  equity  of  redemption  was  assets  2  Vem.  61. 
in  equity,  the  courts  reasoned  by  analogy  from  trust     ^^  -  ^  * 
estates,  which  not  being  assets,  they  held  that  equities 

of  redemptibn  should  not  be  assets.    But  when  it  was 

enacted  by  the  statute  of  frauds  that  trust  estates  Tit.  12.  c  2. 

e|>ould  be  assets,  the  Coiut  of  Chancery  determined 
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that  an  equity  of  redemptioa  should  be  assets  hI| 

equity. 

17.  Sir  C.  Cox  having  a  term  for  years,  made  s, 
mortgage  thereof,  and  died  possessed  of  the  equity  of 
redemption,  leaving  greater  debts  than  his  estate  | 
would  extend  to  pay» 

Tlie  question  was,  whether  this  mere  equity  of  | 
redemption  was  only  equitable  assets,  and  distribut- 
able equally  pro  rata  among  all  the  creditors,  withoot 
regard  to  the  degree  or  quality  of  their  debts,-  or 
whether  it  should  be  applied  in  a  course  of  admini- 
stration ;  in  which  last  case  the  bond  creditors  would 
swallow  up  all  the  assets,  without  leaving  any  thii^ 
for  those  by  simple  contract.  Sir  J.  Jdcyll  delivered 
his  opinion,  that  this  equity  of  redemption  was  equit^ 
able  assets  only,  the  mortgage  being  forfeited  at 
law,  and  the  whole  estate  thereby  vested  in  tlie  mna^^ 
gagee ;  so  that  it  was  barely  an  equitable  interest 

18.  In  a  subsequent  case,  LcM*d  Hardwicke  also 
held,  that  an  equity  of  redemption  of  a  leasehold  estate 
was  equitable  assets.  But  in  a. modem  case  Lord 
Loughborough  said,  that  an  equity  of  redemptiofi  was 
not  equitable  assets  as  against  judgement  creditor^ 
who  had  a  right  to  redeem. 

19*  It  is  liow  held,  that  an  equity  of  redemptioa  ia 
fee  is  not  assets  to  pay  simple  contract  debts,  for  it 
cannot  be  reached,  at  law,  by  any  creditors.  It  isi 
notwithstanding,  made  assets  in  equity ;  but  only  to 
pay  debts  of  that  description  to  whidh  tl^e  land  would 
have  been  liable,  if  it  had  been  a  legal  estate. 

20.  An  equity  of  redemption  of  a  trust  estate  is 
equitable  assets,  bec^ause  creditors  can  only  attach 
this  kind  of  property  in  a  court  of  equity. 

21.  When  a  person  seised  in  fee  makes  a  mortp 
gage,  by  a  demise  for  years,  the  equity  of  redemptin 
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is  assets  at  law ;  because  the  reversion,  which  attracts  2  Atk.  294. 
the  j^demptioUf  -  being  assets  at  law^  the  equity  of 
redemption  ought  to  be  so  too.    And  a  creditor  may 
have  judgement  at  law,  with  a  cessat  esecuHo  during 
the  term. 

22.  An  equity  of  redemption  is,  however,  not  ex-  Lyatcr  v. 
tendible  by  a  judgement  creditor,  wi^  or  without  the  i  v^?  Jun. 
aid  of  the  statute  of  frauds.  '^^^- 

9S.  It  was  formerly  held,  that  where  an  equity  of  Effect  of  a 
redemption  was  devised  tp  an  executor,  for  payment  palj^enrof 
of  debts,  it  then  became  legal  assets;  because  the  Debts, 
devise  of  it  to  the  executor  shewed  the  intention  of  Girling  v. 
die  testator,  that  it  should  be  applied  like  other  assets.  ^^\^  ^ 
But  where  ^e  equity  of  redemption  was  devised  to  trus- 
tees, upon  trust  to  pay  debts^  it  was  equitable  assets. 

24.  This  doctrine  has  been  altered,  and  it  is  said  to  Toller  £xec. 
be  now  established,  that  a  devise  to  a  mere  executor 
shall  bear  the  same  construction  as  a  devise  to  a 
trustee:  that  there  is  no  reason  to  suppose  the 
testator's  meaning  to  be  different  in  the  one  instance 
firom  the  other :  that  even  in  the  case  of  a  mere 
power,  on  the  part  of  the  executor,  to  sell,  the  descent 
seems  to  be  broken,  inasmuch  as  the  vendee  is  in  by 
the  devisor ;  but  that,  whether  the  descent  in  such 
case  be  broken  or  not,  the  assets  shall  be  equally 
equitaUe :  in  short,  that  if  the  real  estate  be,  by  any 
means,  given  to  the  executor,  the  produce  of  it,  when 
sdid,  shall  not  be  applied  in  a  course  of  administra- 
tion, but  be  distributed  as  equity  prescribes. 

25.  An  equity  of  redemption  being  alienable  and  Who  may 
devisable,  it  foUows  that  all  those  who  derive  an  in-  "^   ^ 
terest  from  the  mortgagor  by  purchase  or  devise,  may 
iBdeem  tiie  mortgage.    "Where  an  equity  of  redemp- 
tion is  not  diqKxied  dP  by  the  mortgagor  in  his  life- 
tune,  or  by  his  wjjl,  his  heir  bec<»nes  entitled  to  it. 


140  TMeXV.    Mortage.   Cfum.  §25—30. 

And  it  has  been  akeady  stated,  that  if  the  descent  be] 
customary,  the  equity  of  redemption  will  go  acoml- 
ing  to  the  custom. 
A  subsequent'    2g.,  Any  subsequent  incumbrancer  may  redeem  %\ 
brancer.        mortgage  ;   such  as  a  judgement  creditor.     But  if 
Greswold  v.   ^y^^  mortgage  be  of  a  term  in  gross,  the  judgement 
2  Chau.         creditor  must  sue  out  a  writ  of  execution,  before  he 
Stonehewer    ^""^g^  his  bill  to  redeem ;  for,  till  execution,  a  judge- 
v.ThompsoD,  ment  is  not  a  lien  on  a  term  for  years. 
Shirley  v.  27*  A  creditor  by  statute  has  been  allowed  to  re- 

Watts,  deem  a  mortcraire,  after  a  decree  of  foreclosure. 

3  Atk.  200.  ^  o  ' 

Ciispv.  2S*  Abill  was  brought  by  the  cognizee  of  a  statute, 

?v^^*"Ah  ^^2  ^^'^i^owledged  by  the  mortgagor,  to  redeem  a  mort- 
gage, after  a  decree  of  foreclosure.  The  defendant 
pleaded  the  decree  of  foreclosure;  that  the  statute  was 
acknowledged  after  the  mortgagee's  bill  was  filed; 
that  the  mortgagee  had  no  notice,  and  had  made 
proper  parties  at  the  filing  of  his  bill. 

Mr.  Vernon  said,  if  an  incumbrancer  lies  by,  and 
suffers  the  mortgagee  to  obtain  a  decree  of  fore- 
closure, though  he  is  not  bound  by  the .  decree,  be^ 
cause  not  made  a  party,  yet  if  he  afterwards  brings  a 
bill  to  redeem,  he  shall  not  be  at  liberty  to' except  to 
the  accounts  stated  by  the  Master,  but  shall  pay  the 
whole  upon  his  redemption. 

Lord  Harcourt  said—"  This  is  a  recent  foreclosure; 

let  the  plaintiff  redeem,  upon  payment  of  what  is 

duiB,  with  costs." 

A  Dowress         29.  In  the  case  of  a  mortgage  for  a  tenri  of  years, 

and  Tenant    ^  th^  widow  is  endowed  of  a  third  of  the  reversion, 

by  the  Cur-  ghe  may  redeem  the  mortgage,  and  hold  till  she  is 

repaid  two  thirds  of  the  money  advanced. 

30.  A  woman  entitled  to  a  jointure  out  of  lands 
that  are  in  mortgage,  may.  also  redeem,  as  appears 
ante,  c.  1.     ^  fj.^jjj  ^^  ^^^  ^f  Howard  v.  Harris. 
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31.^  A  tenant  by  the  curtesy  may  sdso  redeem  a 
mortgage,  and  hold  the  lands  till  he  is  satisfied. 

32.  The  crown  niay  redeem  a  mortgage  on  an  The  Crown, 
estate  which  is  forfeited  by  the  outlawry  of  the  mort- 
gagor for  high  treason. 

33.  Sir  Roger  Strickland,  having  made  a  mortgage  Att.  Geoeral 
of  his  estate,  was  afterwards  indicted  and  outlawed  4Bro.  ParU 
for  high  treason.    The  Attorney  General  thereupon  ^  ^36. 
exhibited  a  bill  in  the  Court  of  Exchequer,  to  dis- 
cover the  consideration  of  the  mortgage,  what  was 

due  upon  it,  praying  that  the  crown  might  redeem,  if 
any  thing  was  due. 

The  court  directed  several  issues  to  be  tried  rela- 
tive to  the  consideration  of  the  mortgage.  Upon 
bial,  verdicts  were  found  in  favour  of  the  mortgagee ; 
bit  these  verdicts  were  so  general,  that  application 
was  made,  on  behalf  of  the  crown,  for  a  new  trial. 
This  was  not  only  refused,  but  the  court,  on  hearing 
the  cause  upon  the  equity  reserved,  ordered  the  in- 
formation to  stand  dismissed.  • 

On.  an  appeal  to  the  House  of  Lords,  this  decree  Vid.Pawlett 
was  reversed,  and  the  Attorney  General,  on  behali'of  Hard.* 465* ' 
the* crown,  was  admitted  to  redeem. 

34.  It  is  a  maxim,  that  he  who  will  have  equity  Whoever  re- 
must  himself  do  equity  j  in  consequence  of  which,  do^i^uityf ^ 
it  has  been  long  established,  that  when  a  mortgagor  g^  j^^ 
requires  the  redemption  of  his  estate,  he  must  in  his  Holford,  * 
turn  aUow  full  equity  to  the  mortgagee.  ^  ^^*-  ^^  ^7' 

35.  A  person  borrowed  money  upon  mortgage,  and  Bwtepv. 
afterwards  borrowed  'more  money  from  the  same  per-  i  Vem,  244. 
SOB  upon  bond :  the  mortgage  was  forfeited.     The 

Court  said,  although  there  was  no  special  agreement 
proved  in  the  case  that  the  land  should  stand  as  a 
security  for  the  bond  debt,  yet  the  mortgagor  should 
not  redeem  without  paying  both. 
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Chaliis  V.  36.  This  doctrine  was  however  soon  altered ;  and 

Prec^ Chau  ^*  ^^  ^^  ^y  ^*  Vernon,  and  agreed  to  by  the  Court, 
407«  in  Trin.  1715,  that  if  a  man  had  a  debt  owing  to 

v.^iiatt,  ^^^  "'y  <K^ortgage,  and  another  on  bond  from  the  same 
2  stra.  1 107.  person,  he  could  not  tack  them  together  against  the 
276.  mortgagor ;  but  would  be  let  in  to  a  redemption  cm 

payment  of  the  mortgage  nf oney  only. 
Idem.  37.  It  has  however  been  always  held,  that  the  role 

V  ^La^ widT^  applies  to  the  heir  at  law  of  the  mortgi^or,  who  cm. 
1  Vern.  245.   not  redeem  a  mortgage  made  by  his  ancestor,  witb<ntt 

paying  off  the  money  due  on  bond ;  because,  upon 

the  ancestor's  death,  the  bond  becomes  the  heir's 

own  debt. 

Anon.  38.  The  same  rule  has  been  adopted  in  the  case  of 

1  F^Wml'^    mortgages  for  terms  of  years.     Thus  if  the  executor 

776.  of  the  mortgagor  brings  a  bill  to  redeem,  he  must  pay 

both  the  mortgage  money  and  the  bond  debt 
Tit.38.c.i.        39.  Since  the  statute  made  against  fraudulent  de- 
vises, the  devisee  of  an  equity  of  redemption  caimot 
1  Ab.Eq.325.  redeem  without  paying  off  a  debt  upon  bond,  as  well 
rvec.  in  cba.  ^  ^^  money  due  upon  mortgage  j  because  that 

statute  puts  the  devisee  in  the  same  situation  as 
the  heir. 
Hallelay  v.         40.  If  a  person  first  lends  money  upon  bond,  and 
^Cb.^^361.  ^^^^^^^^  takes  an  assignment  of  a  mortgage,  he  has 

the  same  equity  against  the  mortgagor  and  his  heirs, 
to  have  both  debts  paid. 

41.  If  part  of  the  money,  originally  secured  by  a 

mortgage,  be  paid  aS,  and  a  fiuther  sum  is  b6noired 

from  the  same  parties,  upon  a  defective  secori^t 

no  redemption  will  be  granted  unless  both  sums  al6 

paid. 

Reason  y.  42.  Husband  and  wife  mortgaged  the  wife's  Ittud 

1  Vera.  41.'    by  fine  for  400/.,  and  the  mortgage  was  forfeited. 

2ChaXa,98.  The  hijisband  paid  off  part  of  the  mortgage  money, 
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but  afterwards  borrowed  it  back  again.  Decreed 
that  the  mortgagee  having  the  estate  in  law  in  him, 
by  the  forfeiture  of  the  mortgage,  he  should  hold  the 
land  against  the  heir  of  the  wife,  until  the  whole 
^money  was  paid. 

4du  This  privilege  is  only  allowed  against  the  mort-  i  Ves.  87. 
Igagor,  his  heir  or  devisee ;  not  against  a  purchaser 
i«r  assignee  of  the  equity  of  redemption,  who  may 
redeem  without  discharging  a  bond  debt  due  to  the 
mortgagee ;  because  the  lands,  in  the  hands  of  th^ 
alienee,  can  be  charged  with  nothing  but  what  is  an 
immediate  lien  thereon,  which  the  bond  is  not. 

44.   A.,  seised  in  fee  of  lands,  made  a  mortgage  to  Coleman 
B.  fOT  100/.,  afterwards  borrowed  100/.  more  of  B.  i'?^"?^. 
upon  bond,  and  died.     TTie  heir  at  law  conveyed  the  775. 
ifihentance  and  equity  or  redemption  to  trustees,  m  5  j  ] , 
trust  for  the  payment  of  all  the  bond  and  simple  con- 
tract debts  of  his  father,  equally ;  after  which  the 
trustees  brought  their  bill  to  redeem  against  B.,  who 
insisted  on  being  paid  his  debt  by  bond,  as  well  as 
that  by  mortgage. 

It  was  decreed,  that  though  the  heir  must  have 
paid  the  bond  debt,  before  he  was  allowed  to  redeem, 
i)ecause  it  became  his  debt  on  the  death  of  his  an- 
cestor, yet  it  could  not  be  said  to  be  due  from  the  Bayly  y. 
assignee  b£  the  heir,  the  bond  being  no  lien  upon  ]^^^\^  chti. 
the  land.  89.  "         * 

45.  A  settlement  was  made  by  a  father  on  the  Xroughton  v. 
marriage  of  his  son,  with  a  covenant,  that  it  should  Ty^^^gS"' 
be  free  from  incumbrances ;  in  consideration  of  which 
the  son  covenanted  to  reconvey  part  of  the  estate, 
after  the  father's  death,  or  to  pay  300  /.  to  such  per- 
aoa  as  the  father  should  appoint.  The  father  created 
an  incumbrance  of  dOOl.  by  mortgage,  afterwards 
appomted  300 1  to  his  daughter,  and  died.     Tlie  son 
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brought  a  bill  to  have  the  estate  disencumbered  of 
that  mortgage ;  also  to  have  a  bond  of  the  father's  to 
the  mortgagee  delivered  up,  and  discharged  out  of 
the  assets  of  the  father. 

« 

Lord  Hardwicke  said,  the  plaintiff  had  a  plain  equitj 
to  have  the  estate  disencumbered  of  the  mor%age 
brought  on  it,  in  fraud  of  the  marriage  settlement 

As  to  the  bond,  where  the  mortgagor  of  an  estativ 
either  before  or  after  the  marriage,  contracted  another 
debt  with  the  mortgagee,  for  which  he  gave  a  bond, 
and  died,  and  the  equity  of  redemption  descended  to 
the  heir  at  law,  a  court  of  equity  would  permit  the 
mortgagee  to  tack  the  bond  to  the  mortgage,  because 
otherwise  it  would  cause  an  unnecessary  circuity  \  and 
the  heir  at  law  was  debtor  for  both.  But  where  the 
person  claiming  the  equity  of  redemption  was  a  pur- 
chaser for  a  valuable  consideration,  there  was  no  right 
to  tack  the  bond  to  the  mortgage,  because  the  estate 
was  not  liable  to  the  bond  debt. 

Though  the  plaintiff  was  entitled  to  be  indemnified, 
as  against  the  father,  for  what  he  was  bound  to  paj 
by  the  father's  bond,  yet  he  was  entitled  only  out  of 
the  father's  assets. 

46.  If  there  are  several  incumbrances  on  an  estate, 
and  a  prior  incumbrancer  claims  a  debt  secured  by 
bond,  he  will  not  be  allowed  to  add  it  to  his  mortgage, 
but  it  wUl  be  postponed  to  all  real  incumbranced, 
whether  by  mortgage,  judgement,  or  statute.  For 
the  bond  is  no  charge  on  the  estate :  »nor  has  he  the 
same  equity  against  a  subsequent  incumbrancer,  a$ 
against  an  heir  at  law  \  who  is  liable  to  the  bond,  if 
he  has  assets. 

Morrett  v.    ,     47.  A  creditor,  by  judgement,  in  1698,  for  fiOOi? 

2  Atlj52.      comes  to  an  account  in  I707  with  the  contraor,  and 

settles  the  remainder  due  upon  the  judgement  at  4SQk 
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» 

and  then  takes  a  mortgage  in  fee  for  that  sum,  as  a 
collateral  security  to  the  judgement.     One  Saunders, 
an  attorney,  in.  I716,  takes  an  assignment  of  this 
mortgage,  in  which  there  is  a  recital,  that  90/.,  the 
consideration  of  the  assignment,  was  then  the  full 
worth  of  the  estate ;  and  the  assignment,  likewise, 
was  made  at  a  time  when  there  was  a  suit  depending 
between  particular  creditors,  upon  several  other  estates 
of  the  mortgagoYj  in  conjunction  with  judgement  ere- 
ditors  at  large,  and  the  representatives  of  the  mort- 
gagor.    Saunders  was  in  possession,  too,  of  another 
mortgage  in  I688,  upon  the  same  estate  as  was  sub- 
ject to  the  judgement  in  1698,  and  the  mortgage  in 

1707. 
Lord  Chancellor — "  Saunders  shall  not  be  allowed 
,  to  tack  the  two  mortgages  together,  viz.  that  in  l688f 
and  the  other  in  1707>  so  as  to  defeat  intermediate 
incumbrancers  between  the  years  1688  and  1698,  and 
yet  the  mortgage  in  I7O7  shall  have  relation  back  to 
tile  judgement  in  1698,  and,  by  consolidating  them 
together,  shall  eAtitle  Saunders  to  receive  the  sum  due 
upon  that  judgement  prior  to  creditors  after  the  year 
I698 :  but  as  to  money  reported  due  since  the  year 
1707>  Saunders  is  to  be  paid  only  in  priority  to  cre- 
ditors subsequent  to  1707- 

"  The  rule  of  the  court,  as  to  prior  incumbrancers 
taking  in  a  subsequent  incumbrance,  so  as  to  tack  it 
to  the  prior,  is,  where  he  is  a  hondjide  purchaser  of  vide  Ch.  5. 
the  puisne  incumbrance,  without  notice  of  interme- 
diate ones :  but  here,  the  puisne  incumbrance  was 
bought  in  while  there  was  such  a'  lis  pendens  as  will 
make  Saunders  a  purchaser  with  notice. 

"  The  words  in  the  recital  of  the  assignment  of 
the  mortgage  in  I716,  that  90/.,  the  consideration 
money,  was  the  full  worth  of  the  estate  at  that  time, 
Vol.il  L 
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naturally  imply,  that  there  were  other  ii 
incumbrances ;  and,  therefore,  to  give  Saunders  tbe 
benefit  of  tacking  both  mortgages,  would  be  con- 
trary to  his  own  intentions,  for,  at  the  time  he  took 
the  assignment  of  this  pziisne  incumbrance,  he  must 
know  the  estate  was  worth  no  more,  from  the  very 
words  of  the  recital. 

''  If  a  prior  ttiortgagee  takes  an  assignment  of  a 
third  mortgage,  as  a  trustee  only  for  another  person, 
he  shall  not  be  allowed  to  tack  the  two  mortgages 
together,  to  the  prejudice  of  intervening  incum- 
brancers. If  this  was  permitted,  a  mere  strange 
purchasing  the  third  mortgage,  by  declaring  he 
bought  it  in  trust  only  for  the  first  mortgagee,  might 
tack  both  together,  and  defeat  all  the  other  incum- 
brancers. 

*'  The  reason  why  a  mortgage  may  be  tacked  to  a 
judgement  is  this,  because  the  judgement  creditor, 
by  virtue  of  an  elegit,  may  bring  an  ejectment^  and 
hold  upon  the  extended  value ;  and,  as  he  has  the 
legal  interest  in  the  estate,  the  court  will  not  take  it 
from  him  :  but  this  holds  only  where  the  same  person 
has  both  judgement  and  mortgage  in  the  same  right, 
and  not  where  he  has  the  judgement  in  his  own  right, 
and  the  mortgage  in  another  right,  as  a  trustee  only* 

* 

**  Where  there  is  a  prior  mortgagee  who  has  a 
puisne  incumbrance,  a  second  mortgagee  shall  not 
redeem  the  prior,  without  redeeming  the  puisne  at 
the  same  time ;  and  the  reason  is,  because  the  legi^ 
estate  is  in'  the  first  mortgagee  ^  and  this  court  will 
not '  take  away  that  benefit  from  him,  provided  he 
had  no  notice  of  the  second  at  the  time  he  bought 
in  the  puisne  one. 

**  ^Vhere  a  prior  incumbrancer,  by  mortgage, 
ju4geraent,  or  statute  staple,  has  a  bond  likewise 


Title  XV.  Mortgage.  Ch.  iii.  §  47,  48.  147 

from  the  mortgagor,  the  mortgagor,  in  his  lifetime, 
may  redeem  the  mortgage,  &c.  without  paying  off 
the  bond  debt :  otherwise  as  to  the  heir  at  law,  be- 
cause the  moment  he  redeems  the  estate,  it  shall  be 
assets  in  his  hands ;  and,  for  this  reason,  the  court 
compels  him  to  discharge  the  bond  as  well  as  the 
mortgage. 

**  Where  there  are  several  incumbrancers  upon  an 
estate,  ks  in  the  present  case,  and  the  prior  incum- 
brancer has  a  bond  likewise,  he  cannot  insist  upon 
being  paid  both,  which  would  be  a  prejudice  to  the 
puisne  incumbrancers  :  but  his  bond  shall  be  post- 
poned to  all  other  incumbrancers,  whether  by  mort- 
gage, judgement,*  or  statute  staple^  for  he  has  not 
the  same  equity  against  a  puisne  incumbrancer  as 
against  an  heir  at  law,  who  is  liable  in  respect  of 
assets. 

**  An  agent,  trustee,  heir  at  law,  or  executor,  pur- 
diasing  a  puisne  incumbrance,  as  against  another 
incumbrancer,  shall  be  paid  no  more  than  what  he 
gave  for  this  incumbrance ;  otherwise  as  to  a  prior 
creditor,  who  bondjide  buys  in  a  puisne  incumbrance, 
though  he  did  not  give  the  full  value  for  it :  the 
mle  is  laid  down  generally,  indeed,  by  Lord  Chan- 
cellor Jeflfreys,  in  the  case  of  Williams  v.  Springfield, 
as  Well  with  regard  to  creditor  and  creditor,  as  to 
trustees,  heir  at  law,  or  executor :  but  I  cannot  say 
that  I  remember  any  decree  in  this  court,  subsequent  . 
to  this  case,  where  it  has  been  laid  down  as  a  general 
rule,  but  has  been  much  more  narrowed  since,  and 
holds  only,  as  I  observed  before,  with  regard  to  agent, 
trustee,  heir  at  law,  or  executor." 

48.  In  a  subsequent  case  the  question  was,  whether  Heams 
a  mortgagee,  who  lent  a  further   sum  upon  bond,  3  F^'J."^*^^^ 
should  be  allowed  to  tack  it  to  his  mortgage  j  in  pre- 

L  2 
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ference  to  other  creditors,  under  a  trust  for  payment 
of  debts,  created  by  the  will  of  the  mortgagor. 

Lord  Hardwicke  said  lie  had  considered  this  case, 
and  was  inclined  to  think  the  mortgagee  should  not 
be  allowed  to  tack  the  bond  to  the  mortgage,  with 
regard  to  the  heir  of  the  mortgagor.  The  reason  why 
he  should  not  redeem  the  mortgage,  without  paying 
the  bond  likewise,  was  to  prevent  a  circuity,  because 
the  moment  the  estate  descended  upon  him,  it  be- 
came assets  in  his  hands,  and  liable  to  the  bond. 
A  devisee  too  of  the  mortgaged  premises,  for  his  own 
benefit,  was  subject  to  the  same  rule,  since  the  statute 
of  fraudulent  devises,  made  in  favour  of  bond  credi- 
tors. But  this  was  a  devise  in  trust  for  payment  of 
debts,  and  the  descent  was  consequently  broke ;  so 
that  he  was  of  opinion  the  mortgagee  could  have  no 
priority,  with  regard  to  his  bond ;  but  as  to  that,  must 
come  in  pro  rata,  with  the  rest  of  the  creditors, 
under  the  trust.  But  if  the  counsel  for  the  mortgagee 
had  an  inclination  to  be  heard  on  this  point,  it  should 
stand  over. 

The  Attorney  General,  who  was  counsel  for  the 

mortgagee,  said,  he  thought  the  point  was  too  strong 

against  his  client  to  be  maintained  j  and  the  court 

thereupon  made  an  immediate  decree  accordingly. 

Ix>wtbian  49.  Upon  further  directions  the  only  question  was, 

3Bro.R.l'62.  whether  Mr.  Carforth,   a  creditor   by  mortgage  of 

AndreVWhelpdale  deceased,  and  also  a  bond  creditor 
for  1,834/.  3^.  should  tack  his  bond  debt  to  his  mort- 
gage, against  other  specialty  creditors. 

Lord  Thurlow — "  The  only  reason  why  the  mort* 
gagee  can  tack  his  bond  to  his  mortgage,  is  to  prevent 
a  circuity  of  suits  :  It  is  solely  matter  of  arrangement 
for  that  purpose,  for,  in  natural  justice,  the  right  has 
no  foundation.    The  principle  explains  tlie  rule,  and 
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therefore  it  can  go  no  further.  The  creditors,  having 

another  specific  security,  cannot  give  him  in  justice 

any  priority  for  a  lien  that  is  subsequent.    There 

being  no  foundation  in  justice,  the  only  question  is,  Hamerton  ▼• 

whether  the  court  is  in  the  practice  of  doing  it ;  and  f^^^jun, 

it  has  not  done  it  in  any  case  but  that  of  the  heir,  and  513. 

merely  to  prevent  circuity." 

■ 

50.  It  has  been  long  settled,  that  where  a  man 
makes  two  several  mortgages,  of  two  several  estates, 
to  the  same  person;  and  one  of  them  proves  defec- 
tive in  title  or  value ;  neither  the  mortgagor  nor  his 
heir  will  be  admitted  to  redeem  one,  without  the 
other. 

51.  The  plaintiflPs  bill  was  to  redeem  a  mortgage  Margrave  v. 
made  by  his  father  to  the  defendant,  who  by  his  2  venT^207. 
answer  insisted  that  the  plaintiff's  fatlier  had  made 

him  two  several  mortgages  of  several  lands  ;  that  the 
plaintiff  endeavoured  to  defeat  him  of  one  of  those 
mortgages,  by  reason  of  an  entail,  and  hoped  that  in 
equity  he  should  redeem  both  or  neither. 

Per  curiam — He  shall  redeem  both  or  neither; 
and  so  if  one  mortgage  had  been  deficient  in  value, 
and  the  other  mortgage  had  been  worth  more  than 
the  money  lent  upon  it,  the  heir  should  not  have 
been  admitted  to  redeem  the  one  without  the  other. 

52.  The  plaintiff,  as  assignee  of  a  bankrupt,  brought  Pope  y. 

his  bill  to  redeem  a  mortgage  of  the  manor  of  N.  ^yi^^  28C. 
made  by  the  'bankrupt  to  the  defendant.  The  de- 
fendant by  his  answer  insisted  that  he  first  lent  the 
bankrupt  200/.  on  a  mortgage  of  a  particular  tene- 
ment, and  afterwards  lent  him  300/.  on  a  mortgage 
of  the  manor  of  N.  which  was  of  better  value  than 

« 

the  money  due  ;  but  the  first  mortgage  was  defi- 
cient in  point  of  value.  Per  curiam — If  the  plaintiff 
will  redeem  one,  he  shall  redeem  both. 

L3 
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53.  Lord  Hardwicke  appears  not  to  have  considered 
ex  parte  this  Case  as  an  authority.  But  in  Ambler's  Reports 
"^^^'  '  the  case  of  Titley  v.  Davis,  before  Lord  Hardwicl^ 
is  cited,  where  two  estates  were  separately  mortgaged 
to  the  same  person,  by  one  and  the  same  deed.  The 
purchaser  of  tlie  equity  of  redemption  of  one  of  the 
estates  brought  a  bill  to  redeem  the  estate  which 
he  had  bought ;  and  held  by  the  Master  of  the  Rolls 
that  he  was  not  entitled  to  redeem  one  only,  but 
must  redeem  both ;  and  the  decree  aflSrmed  by  Lord 
Hardwicke. 

Also  the  case  of  Tribourg  v.  Lord  Pomfret  and 
Wilkins,  at  the  Roll^,  16  July  1773.  The  plaintiff  had 
two  distinct  mortgages,  upon  two  different  estates, 
made  by  the  defendant  Wilkins,  by  different  instru- 
ments.    Lord  Pomfret  had  a  second  mortgage  upon 
one  of  the  estates  only. — Bill  to  be  redeemed  by 
Lord  Pomfret  and  Wilkins,  or  to  foreclose. 
Roc  V.  Soley,      Sir  T.  Sewell,  M.  R.  decreed  Lord  Pomfret  to  re- 
pal^-  ^-     deem  both  mortgages,  or  to  stand  foreclosed. 
Jones  V.  54.  In  a  modem  case  Lord  Alvanley,  when  Master 

2  Ves.'juti      ^  ^^  Rolls,  said,  that  if  two  separate  estates  were 
372.  mortgaged,  by  which  he  understood  the  legal  estate 

absolutely,  and  at  law  irredeemably  conveyed,  the 
Court  of  Chancery  would  not  interpose  in  favour  of 
the  redemption  of  one,  without  the  redemption  of 
both.  Pope  v.  Onslow,  followed  by  two  mod6m  cases, 
had  settled  tlie  point,  that  as  against  the  mortgagor  or 
his  assigns,  and  therefore  he  must  suppose  against  all 
creditors ;  if  there  were  two  legal  mortgages,  which 
at  law  were  become  absolute  (for  that  must  be  the 
iresonr.  principle)  the  mortgagee  should  insist  on  being  re- 
R.  425.       *  deemed  as  to  both,  or  neither ;  and  that  Lord  Kenyon 

had  acted  upon  this  doctrine. 
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55.  With  respect  to  the  time  within  which  a  re-  xo  precise 
demption  is  allowed,  the  courts  of  equity  have  not  "^""^  **  ^^^^ 
established  any  positive  general  rule,  when  the  length  lion. 

of  possession  of  the  mortgagee  shall  bar  the  mortga- 
gor's right  of  redemption ;  as  they  consider  that 
lands  are  usually  mortgs^d  for  much  less  than  their 
real  value,  and  that  when  a  mortgagee  receives  his 
principal,  interest,  and  costs,  he  cannot  complain  of 
an  injury. 

56.  It  being  however  extremely  difficult  for  a  mort-  But  Twenty 
£:a£:ee,  who  has  been  long  in  posession,  to  make  out  an  ^^^!^  ^?^ 

o^      '  o       r  »  session  is  a 

account  of  the  profits  he  has  received,  the  Court  of  Bar. 
Chancery  has  laid  it  down  as  a  rule,  by  analogy  to  the 
statute  of  limitations,  that  where  the  mortgagor  has  Tit.  31.  c.2. 
suffered  the  mortgagee  to  continue  for  twenty  years 
after  forfeiture,  in  the  quiet  and  uninterrupted  pos- 
session of  the  lands  mortgaged,  the  right  of  re- 
demption shall  be  presumed  to  be  abandoned. 

57.  In  13  Cha.  II.,  Upon  a  claim  of  redemption,  it  Clapham  t. 
was  pleaded  that  twenty  years  had  elapsed  since  the  1  ch^Rep. 
mort^ra^  had  been  forfeited  i  and  that  the  land  had  286. 

.  Pearson  v. 

descended  to  the  heir  at  law  of  the  mortgagee  who  puiiey.  iCha. 
had  sold  it.   The  plea  was  held  good.  '  ^^-  ^^^* 

58.  In  29  Cha.  IL  upon  a  re-hearing  before  Lord  White  v. 
Keeper  Bridgeman,  assisted  by  Vaughan  and  Turner,  2  vent.  340. 
Justices,  concerning  the  redemption  of  a  mortgage, 

made  upwards  of  forty  years  before ;'  the  Lord 
Keeper  declared  that  he  would  not  relieve  mortgages 
after  twetity  years  ;  *for  that  the  statute  21  Jac. 
c.  16.  did  adjudge  it  reasonable  to  limit  the 
time  of  one's  entry  to  that  period  ;  and  though 
matterij  in  equity  were  to  be  governed  by  the  course 
of  the  court,  it  was  best  to  square  the  rules  of  equity 
as  near  the  rules  of  reason  and  law  as  might  be. 

L4 
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59s  Although  there  be  a  decree  to  redeem  and 
account,  yet  if  it  be  not  prosecuted  within  twenty 
years,  no  redemption  will  be  allowed. 
St.  John  V.         60.  Mr.  St.  John  mortjtaffed  certain  lands  in  1699 

2  Vern.'4l&.   ^  ^^'  Richard  Holford,  who  entered  into  possession 

of  them.  In  1663  a  bill  was  brought  by  the  mort- 
gagor for  redemption,  and  a  decree  obtained  to  re- 
deem; but  he  dying,  the  suit  was  revived  by  his 
three  daughters;  and  in  1672  another  decree  was 
obtained  to  account.  The  plainti^  having  purchased 
from  the  daughters  of  St.  Jchn  several  estates— 
amongst  the  rest,  their  equity  of  redemption — brought 
his  bill  in  I7OO  to  redeem  ;  which  was  dismissed. 
Aggasv.  61.  It  was  resolved  by  Lord  Hardwicke,  after  a 

3  Atky225.     search  for  precedents,  that  a  plea  of  the  statute  of 

limitations  should  be  allowed  to  a  bill  for  redemption, 

after  a  mortgagee  had  been  in  possession  for  thirty 

years. 

Exceptions,        62.  The  Court  of  Chancery,  in  further  imitation  of 

I".  Where      f\^^  statutes  of  limitation,  has  determined,  that  where 

there  is  a 

Disability,      the  neglect  to  claim  a  redemption  has  arisen  from 

infancy,  covertiu^e,  imprisonipent,  or  absence  from 

Tit.  31.  c.  2*  the  realm  2  a  possession  of  twenty  years  shall  not 

operate  as  a  bar  to  redemption. 

Cornel  v.  63.  Alice  Cornel  being  seised  in  fee  of  copyhold 

Rep.  193.  *  lands,    she   and   her  husband  mortgaged   them  to 

Doctor  Mountford  for  30/.  The  premises  being  fo^ 
feited  by  nonpayment  of  the  mortgage  money.  Doc- 
tor Mountford  took  possession  thereof,  and  disposed 
of  them  to  his  wife  for  li^e,  the  reversion  to  the  de- 
fendant. Alice  Cornel  lived  26  years  after  the  mort- 
gage was  made,  and  then  died,  leaving  the  plaintiff 
her  son  and  heir,  who  brought  his  bill  to  redeem. 

The  defendant  insisted  that  the  plaint£6r  ought  not 
to  redeem  the  mortgage,  being  of  such  long  standi 
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ing,  and  the  premises  having  been  conveyed  away 
to  a  stranger.  A  redemption  was  notwithstanding 
decreed,  on  account  of  the  coverture  of  Alice 
Cornel. 

64.  Where  twenty  years  have  elapsed  after  the 
mortgagee's  entering  into  possession,  and  the  time 

has  begun  to  rim  against  the  ancestor,  no  legal  dis-  wdeTit.  31. 
ability  in  the  heir  will  have  any  effect.  ^-  ^• 

65.  The  plaintiff's  father  had  mortgaged  the  estate  Knowles  v. 
in  question  in  1686.     Ten  years  after,  this  mortgage  ^3^5  *^^^* 
was  assigned  over  to  the  defendant,  who  by  agree- 
ment was  then  let  into  possession,  and  had  continued 

so  ever  since. 

The  mortgagor  had  been  several  years  dead,  leav- 
ing the  plaintiff's  father,  his  eldest  son  and  heir,  of 
full  age,  who  died  in  1714,  leaving  the  plaintifi^  his 
son  and  heir,  about  12  years  of  age,  who  brought 
his  bill  for  an  account,  and  to  be  let  in  to  a  redemp- 
tion of  the  estate,  of  which  the  defendant  had  been 
in  possession  thirty-three  years,  so  that  he  was 
greatly  overpaid  both  his  principal  and  interest. 

Lord  King  dismissed  the  bill ;  and  ordered  it  to  be 
entered  down  as  one  of  the  reasons  of  such  dismissal, 
that  the  plaintiff  had  no  remedy,  by  ejectment  at  law, 
to  recover  the  possession ;  being  barred  by  the  statute 
of  limitations,  and  he  thought  that  a  reasonable  guide 
/or  a  court  of  equity  to  follow ;  and  though  the  plain- 
.tiff  was  an  infant  at  his  father's  death,  yet  the  twenty 
years  had  elapsed  before,  when  there  was  no  infancy; 
and  therefore  would  afterwards  run  against  infants. 
'    66.  On  a  demurrer  to  a  bill  to  redeem  a  stale  mort-  J«nner  v. 
gage,  where  the  mortgagee  appeared  by  the  bill  to  3P.^^m8^ 
have  been  in  possession  above   twenty  years,,  the  287, n. 
court  held,  the  defendant  need  not  plead  the  length  of 
time,  but  might  demur ;  that  no  redemption  should 
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be  allowed  in  such  case,  unless  there  was  an  excuse 
by  reason  of  imprisonment,  infancy,  or  coverture, 
or  by  having  been  beyond  sea ;  and  not  by  having 
absconded,  which  was  an  avoiding  or  retarding  of 
justice.  That  there  did  not  seem  to  be  any  certain  time 
when  the  length  of  possession  of  the  mortgagee 
should  bar  the  mortgagor's  right  of  redemption  ;  but 
as  twenty  years  would  bar  an  entry  or  ejectment ; 
abstracting  from  the  excuses  above  mentioned,  there 
was  the  same  reason  for  allowing  it  to  bar  a  redemp- 
tion. The  demurrer  was  allowed  by  Lord  King. 
Belch  V.  67.  The  same  rule  was  agreed  to  in  another  case 

3  P.  Wms.      by  Lord  Talbot ;  who  likewise  declared  it  to  be  his 
287.  w.  opinion,  though  the  case  was  afterwards  compromised, 

that  whereas  the  Court  of  Chancery  had  not  in  general 
thought  proper  to  exceed  twenty  years,  where  there 
was  no  disability,  in  imitation  of  the  first  clause  of  the 
statute  of  limitations;  so,  after  the  disability  removed, 
the  time  fixed  for  prosecuting,  in  the  proviso,  which 
was  ten  years,  ought  ^  like  manner  to  be  ob- 
served. 
AcSunt\t^  68.  As  the  difficulty  of  accounting  is  the  principal 
been  settled,  reason  that  courts  of  equity  will  not  allow  a  mortgage 

to  be  redeemed,  aft:er  the  mortgagee  h^s  been  twenty 
years  in  possession  ;  when  that  objection  is  removed, 
by  an  account  having  been  settled  within  twenty 
years,  the  right  of  redemption  wiD  be  thereby  pfOf 
served, 

Cowper,  69*  The  bill  was  to  redeem  a  mortgage  made  in 

2  Vera.  377.    1642.  The  mortgagee  entered  in  1650 :  tiiree  descents 

on  the  defendant's  part,  and  four  on  the  part  of 
the  plaintiff;  yet  the  length  of  time  being  answered, 
for  the  greatest  part,  by  infancy  or  coverture,  and 
forasmuch  as  in  1686  a  bill  was  brought  by  the  mort- 
gagee to  foreclose,  and  an  account  then  made  up 
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by  the  mortgagee^  the  court  decreed  a  redemption^ 
and    an  accbunt,  from  the  foot  of  the  account  in 

1686^ 

70-    A  mortgage,  after  forty  years  possession  in  the  Conway  v. 
mortgagee,  was  held  to  be  redeemable,  upon   the  5  Bro.^Pwl. 
foot   of  a  stated  account,  with  an   agreement   for  Ca.  187. 
[turning  interest  into  principal ;  and  the  decree  was 
afiirmed  by  the  House  of  Lords, 

71.  Length  of  time  was  insisted  on  by  the  defendant  Anon.  2  Atk. 
as  a  bar  to  the  redemption  of  a  mortgage,  sought  by ' 
the  plaintiff's  bill,  it  being  29  years  old. 

Lord  Hardwicke  said,  he  was  not  for  encouraging 

redemption   of  mortgages  of  very  long  standing ; 

but  then  the  court  must  not  wink  so  hard  as  not 

to  allow  it  in  any  case.    There  was  a  pretence   of 

coverture,  which  was  no  excuse,  because  if  a  woman 

became  afterwards  discovert,  the  statute  of  limitations 

would  run  from  that  time ;  and  though  she  should 

marry  again,  it  would  run  after  the  second  marriage. 

The  next  excuse  was,  that  there  was  a  tenancy  by 

the  curtesy ;   but  there  would  be  no  bounds  to  a 

redemption,  if  that  was  an  excuse ;  no  mortgagee 

could  ever  be  quieted  in  the  possession ;.  for  it  was 

of  no  consequence .  to  the  mortgagee,  who  had  the 

equity  of  redemption  ;  if  they  did  not  make  use  of 

that  right,  they  should  be  barred. 

But  though  the  mortgage  was  in  1713,  in  this  case, 
yet  no  longei  fiian  1730,  (12  years)  the  clerk  to  the 
^licitor  for  Uie  mortgagor  had  actually  settled  an 
^count  of  what  was  due  for  principal  and  interest,  in 
order  to  pay  off  the  mortgage :  and  though  no 
further-  proceedings  had  been,  yet  that  should  save 
tbe  right  of  redemption. 

72.  Any   act    of  the   mortgagee,  by  which    he  3°  Where  the 
^knowledges  the  transaction  to  be  still  a  mortgage  JJ^S^ 
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acknow-         withha  20  years  from  the  time  when  a  bill  is  brouglii 
ledged.  iq  redeem,  will  preserve  the  right  of  redemption : 

as  if  the  mortgagee,  by  his  will,  disposes  of  the  money, 
in  case  the  mortgage  be  redeemed. 
Orde  V.  73.  A.  in  1679  mortgaged  lands  to  J.  S.  for  a  small 

Ca  inbba.9.  ^^^  ^^  money,  by  an  absolute  conveyance  and  de- 

feazance ;  soon  afler  A/s  necessities  forced  him  to 
go  abroad,  where  he  died,  and  his  heir  knew  nothing 
of  the  mortgage.  In  I702  J.  S.  devised,  that  if  the 
mortgage  should  be  redeemed,  the  money  should 
go  in  a  particular  manner.  About  16  years  after 
the  will,  a  bill  was  filed  for  redemption,  to  which  ' 
was  objected  the  great  length  of  time  ;  and  that,  by 
the  settled  rules  of  the  court,  a  mortgage  should  not 
be  redeemed  after  20  years. 

Sir  Joseph  Jekyll  held,  that  decreeing  a  redemp- 
tion would  be   no  wrong  or  hardship  to  the  party, 
for  he  would  have  a  greater  interest  than  the  law  then 
allowed ;  that  the  not  decreeing  a  redemption  would 
be  establishing  a  very  great  imposition ;  and  though 
absolute  conveyances  and  defeazances  were  formerly 
much  used  in  mortgages,  yet  the  same  was  left  off  as 
dangerous,    by  losing    the   defeazance,   which  was 
avoided  by  being  in  the  same  deed ;  that  there  was 
sufficient  for  redemption  by  the  declaration  in  the 
will,  where  the  mortgagee  called  it  a  mortgage.   Lord 
Comniissioner  Gilbert  was  of  the  same  opinion,  and 
a  redemption  was  decreed. 
Perry  V.  74.  In  a  modem  case  Lord  Thin-low  said,  that  a 

2  Bro.  R.       ^an  taking  notice  by  a  will,  or  any  other  deUberate 

miting  V,  ^^^  ^^^  ^^  ^^  ^  mortgagee,  will  take  the  case  out  of 
White, 2Cox.  the  rule,  that  a  mortgagor  shall  not  redeem  after  20 
R.  290.         years. 

75.  Where  the  mortgagee  submits  to  be  redeemed, 
no  length  of  time  will  operate  as  a  bar  to  redemptioD# 
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76.  A  bill  was  brought  to    redeem,    where  the  P«>ctorv. 
mortgagee  had  been  in  possession  for  25  years.    The  2  Atk!  140. 
defendant,  as  it  was  a  family  affair,  submitted  to  be 
redeemed,  notwithstanding  the  length  of  time. 

Lord  Hardwicke  said,  he  saw  no  colour  for  redemp- 
tion  ;  but,  on  the  defendant's  submission,  he  decreed 
an  account  of  what  was  due,  and  directed  the  plaintiff  Whiting  ?. 
to  pay  the   same  in  six  months  after  the  Master's  ^q^^\  j 
report,  whereupon  the  defendants  were  to  convey;  Hodlev.  • 
but,  in  default,  the  bill  was  to  be  dismissed  without  f  Vet!  &  B. 
costs.  53.  $  3  6. 

77-  Where   no  particular  time  is  appointed  for  ^\  Where  no 
payment  of  the  mortgage  money,  as  in  the  case  of  p^i^Jd  ^ 
Welsh    mortgages,   a  redemption  will  be   decreed  Payment, 
at  any  time  :    for  it  is  the  duty  of  the  courts,  both 
of  law  and  equity,  to  effectuate  the  agreement  of 
the  parties. 

78.  On  a  bill  to  redeem  a  mortgage,  the  defen-  Ord  v.  Hen- 
dant  demurred,  because  the  mortgage  was  sixty  years  Jl  g^'  ^  ^®™' 
old ;  but  the  demurrer  was  overruled,  it  appearing 
to  have  been  agreed  that  the  mortgagee  should  enter 
and  hold  till  he  was  satisfied,  which  was  in  the  nature 
of  a  Welsh  mortgage;  and  in  such  a  case  length  of 
time  was  no  objection. 

79-  One  Davids  made   a  mortgage  of  lands  in  Howell  v. 
Wales,  by  lease  and  release,  to  one  Reynolds  and  his  ?"|?f »  ^JJ^. 
heirs,  for  securing  300  /.     The  proviso  was,  that  if  1  p.  Wms. 
Davids,  his  heirs  or  assigns,  should  at  Michaelmas  ^^^' 
1702,  or  any  Michaelmas  following,  pay  to  Reynolds, 
his  heirs  or  assigns,  the  sum  of  300  /.,  and  all  arrears 
of  rent  or  interest  which  should  be  then  due,  the 
conveyance  was  to  be  void. 

It  was  decreed  that  this  was  in  the  nature  of  a  con- 
ditional purchase,  subject  to  be  defeated  on  payment, 
by  the  mortgagor  or  his  heirs,  of  the  sums  stipulated. 
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on    any  Michaelmas-day,    at    the  election   of  the 
mortgagor  or  his  heirs :  so  that  there  was  an  ei'er- 
lasting  subsisting  right  of  redemption,   descendible 
to  the  heirs  of  the  mortgagor,  which  could  not  be 
forfeited    a.t   law,  like    other  mortgages;    therefore 
there  could   be    no  equity  of  redemption,    or  any 
occasion  for  the  assistance  of  a  court  of  equity ;  but 
the  plaintiffs  might,  even  at  law,  defeat  the  convey- 
ance, by  performing  the  terms  and  conditions  of  it ; 
which  were  not  limited  to  any  particular  time,  but 
might  be  performed  on  any  Michaelmas-day  to  the 
end  of  the  world.     . 

80.  This  perpetual  right  of  redemption  may  how- 
ever be  lost  by  a  subsequent  agreement. 
Hartpolev.        81.  Robert  Hartpole,   in  consideration  of  600il, 
5^     P  1     conveyed  certain  lands  by  feoffinent  to  Oliver  Walsh 
Ca.  267.        in  fee,  subject  to  redemption,  on  payment  of  the 

money,  at  any  last  day  of  July  or  December. 

By  a  subsequent  deed,  Hartpole,  in  conaideration 
of  2,300/.,  conveyed  the  premises  comprised  in  the 
former  deed,  and  also  other  precnises,  to  Walsh  ;  and 
covenanted,  for  himself  and  his  heirs,  that  whenever 
Walsh,  his  heirs  of  assigns,  shoidd  give  him  18  months 
notice  in  writing,  requiring  payment  of  the  said 
9,300/.  that  then  Hartpole,  his  heirs  or  assigns, 
should  pay  the  said  2,300/.  within  18  months  after 
such  request. 

After  a  period  of  100  years  had  elapsed,  the  heir 
of  the  mortgagor  ffled  a  bill  for  redemption,  which 
was  dismissed,  and  the  decree  of  dismissal  affirmed 
by  the  House  of ^jfds,  upon  the  ground,  I  presume, 
which   is  St  printed  reasons;    that  the 

second  ma  omprising  all  the  mortgs^d 

premises,  power  of  the  mortgagee,  or 

his  repri  iscertain  and  limit  the  time 

9 
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of  redemption,  by  demanding  the  mortgaged  moiley ; 
and  such  demand  was  admitted  to  have  been  made 
by  the  son  of  the  mortgagee  :  therefore,  from  that 
time,  the  mortgage,  whatever  it  was  originally, 
became  of  such  a  nature,  as  made  the.  equity  of 
redemption  liable  to  a  foreclosure,  either  by  a  decree, 
l>r  g^reat  length  of  time. 

82.  Where  lands  are  conveyed  to  a  person  tiD,  by 
perception  of  the  rents  and  profits,  he  is  satisfied 
his  principal  and  interest,  no  length  of  time  will  bar 
the  redemption. 

83.  One  Palmer,  by  lease  and  release  and  fine,  in  Yates  v. 
1699,  conveyed  two  houses  to  Hambly  and  his  heirs,  i  5[^i|^^^5q 
until  he  should  itceive  by  the    rents  and  profits 
thereof^/.,  then  to  the  use  of  James  Pabner  for  life, 

&c.    TKo  mortgagee  entered  and  continued  in  posses*- 

sion  upwards  of  40  years ;  upon  a  question  whether 

these  two  houses  were  then  redeemable.  Lord  Hard- 

wicke  held  they  were,  for  that  no  bar  arose  from 

the  length  of  tmie.     He  said,  there  was  no  doubt, 

if  this  mortgage  had  been  made  in  the  common  form, 

and  subject  to  a  forfeiture  upon  nonpayment,  the 

feogth  of  time  would  Have  been  a  bar ;  the  courts  of 

law  and  equity  squaring  their  rules  by  the  statute  of 

limitations.      But    this   was  a   conveyance   of   the 

inheritance  for  securing  the  sum  of  50/.  advanced 

by  Hambly,   in  trust  that  he  should  continue  in 

possession  till,  by  perception  of  the  rents  and  profits, 

he  should  be   satisfied  his  principal  and  interest. 

There  never  could  be  a  forfeiture  under  this  deed, 

for  the  mortgagee  was  only  in  the  nature  of  a  tenant 

hy  ekgit    As  soon  as  his  principal  was  satisfied,  by 

being  paid  ofi^  or  by  perception  of  the  rents    and  _ 

profits,  the  estate  ceased  in  Hambly,  and  Palmer  or 

bis  representatives  might  have  maintained  an  eject- 
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ment.  Nor  would  any  bar  have  arisen  from  length 
-of  time,  unless  the  statute  of  limitations  had  run, 
by  the  mortgagee's  continuing  in  possession  20  years 
after  the  money  had  been  paid  off.  «He  said  he  did 
not  see  this  case  at  all  differed  from  a  Welsh  mort- 
gage, though  he  did  not  say  but  there  were  circiim- 
stances  wliich  might  create  a  bar,  even  in  that  case. 
But  in  common  Welsh  mortgages,  on  tendering 
principal  and  interest,  they  might  come  into  the 
Court  of  Chancery  at  any  time. 

The  first  objection  was,  that  it  was  liable  to  all 
the  mischiefs  in  common  cases,  and  was  a  breach  of 
the  rule^  laid  down  in  Chancery,  by  analogy  to  the 
statute  of  limitations.  But  to  this  the  answer  was, 
that  there  was  nothing  for  the  statute  of  limitations 
to  operate  upon,  for  here  was  no  forfeiture  :  indeed, 
after  an  account  was  taken,  if  it  should  appear  that 
the  mortgagee  had  continued  in  possession  ever 
since,  the  statute  of  limitations  would  run. 

The  second  objection  was,  that  it  wa^ unreasonable 
the  mortgagee  should  be  a  perpetual  bailiff  to  the 
mortgagor.  But  that  would  not  hold  here,  for  the 
mortgagee  took  the  estate,  subject  to  a  perpetual 
account ;  and  the  court  ought  not  to  relieve  him  from 
his  own  contract  and  agreetnent. 

Lord  Hardwicke  concluded  with  declaring  that 
the  plaintiff  was  entitled  to  redeem,  upon  the  com- 
mon terms  of  paying  principal,  interest,  and  costs ; 
and  to  have  an  account  of  what  had  been  received^ 
and  what  remained  due ;  and  was  not  obligeci  to 
bring  an  ejectment  for  the  possession,  but  should 
have  a  decree  for  it^  after  the  mortgage  was  reported 

5*  Where  the  tO  be  satisfied. 

coQtmuirin       ^^'  Where  the  mortgagor  continues  in  possession. 
Possession,     no  length  of  time  will  bar  the  equity  of  redemption  : 
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and  even  a  possession  of  part  of  the  mortgaged  pre- 
mises will  preserve  the  right  to  redeem. 

85.  A  person,  in  I687,  mortgaged  a  set  of  cham*  Rakestraw 
bers  in  Gray's  Inn,  but  continued  in  possession  until  ScL  Ca.  in 
1 700,  at  which  time  an  order  of  ,the  Bench  was  made  ^^  ^^* 

to  deliver  possession  to  the  mortgagee,  who  entered 
into  part ;  but  as  to  the  remainder,  the  mortgagor 
continued  in  .  possession,  until  ^  1708,  leaving  the 
plaintiff  an  infant. 

A  bill  was  brought  »to  redeem  in  1726.  It.  was  so 
decreed  at  the  Rolls,  and  affirmed  by  Lord  King, 
who  said  nothing  was  more  clear,  than  tliat  if  the 
mortgagor  was  in  possession  of  any  part,  he  should  be 
admitted  to  redeem  the  whole,  as  being  in  possession 
thereof;  and  part  he  could  not,  separately  from  the 
wliole  ;  therefore  he  should  redeem  the  whole. 

86.  Where  any  species  of  fraud  has  been  pr^tised  ^"^  Whpre 

-     .  ¥     M.  L  there  is 

by  a  mortgagee,  at  the  time  when  the  mortgage  was  Fraud  in  the 
made,  a  court  of  equity  will  interfere,  and  give  relief,  Mortgagee. 
notwithstanding  a  possession  of  20  years. 

87.  Thus,  in  the  case  of  Orde  v.  Smith,  which  has  ante,  §  73. 

been  already  stated,  it  was  expressed  that  the  redemp- 
tion should  be  with  the  mortgagor's  own  money. 

And  the  Master  of  the  Rolls  said,  that  the  words  in 

the  defeazance,  however  fettered,  signified  nothing, 

where  the  money  was  to  be  repaid  ;  for  the  borrower 

being  necessitated,  and  so  under  the  lender's  power, 

the  law  made  a  benign  construction  in  his  favour. 

f 

But  this  was  a  fraud  in  its  creation,  and  in  such  case 
was  redeemable  after  any  length  of  time. 
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TITLE  XV. 


MORTGAGE. 


CHAP.    IV, 

Of  the  Faytnent  qf  the  Mortgage  Money  and 

Interest. 


1.  The  Personal   Estaie  fint 

liable. 
4.  £«ef»  in  favour  of  a  Deimiee. 
9.  J  DieporiHon  of  the  Personal 

Estate  wiU  not  alter  this 

Ruk. 
10.  Nor  a  Charge  on  the  Real 

Estate. 
15.  Lands  devised  for  Pat^ment 

of  Debts  are  applied. 
19.  Jnd  also  Lands  descended. 
21.  Hie  Personal  Estate  may  be 

exempted* 
25.  A  specyic  Gift  cfta  Chattel 

wiU  exempt  it. 
127.  The  Personal  EstatenotUable. 
28.  l""  fVhere  the  Debt  was  aon^ 

traded  by  another. 
30.  Thoagh  there  be  a  Covenant 

to  pay  it. 
34.  Or  a  Charge  on  the  Real 

Estate. 
36.  2*  Where  an  Equity  of  Ae- 

dempOan  is  purphased. 


41.  Unless  the  Purchaser  makes 

the  Debt  his  own. 
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5\.  Proportions  between  Tenant 
for  L^e  assd  Remainder 

Man, 
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gage  is  assigned. 

62.  2*  Where  there  is  an  Acctmnt 

stated. 
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larged. 
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74.  Mortgage  Money  is  payable 

to  the  Executor. 


Section  1, 


The  Penonal 

Estate 
liable 


4 

Penonal  TT  is  a  rule  in  ^uity,  Where  a  person  dies,  leaving 
f  "^  -^  a  variety  of  funds,  one  of  which  must  be  charged 
with  a  debt,  that  the  fund  which  received  the  benefitt 
by  contracting  the  debt,  shall  make  satisfaction.  It 
has,  tlierefore,  been  Iqng  settled,  that  if  a  peisoii  bor* 
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Dws  money  on  mortgage,  and  dies>  leaving  a  real  and 
lersonal  estate,  without  specifically  charging  either  of 
bem  with  the  payment  thereof^  his  pei^onal  estate 
ball  be  first  applied  towards  the  payment  of  the  Coper, 
lortgage,  because  it  was  increased  by  the  money  bor*  i  g^i,  449, 
^ed.  The  executor  of  a  mortgagor  is  th^refcure  in 
jtoeiui  compdQable  to  redeem  a  mortgage  for  the 
lenefit  of  the  heir,  even  though  there  be  no  covefnant 
br  the  payment  of  the  money. 

2.  A  father  and  son  joined  in  a  mortgage  of  the  Lloyd  n 
kther's  estate;  the  father  received  the  money^  and  i74a^Ms^ 
lie  son  conveyed  ia  consideration  of  10^.    There  ^• 
pras  no  covenant  ita  the  mortgage  for  payment  of  the 
boney. 

The  bill  was  brought  to  make  both  the  real  and 
personal  assets  of  the  father  and  son  liable  to  the 
mortgage  money,  the  estate  mortgaged  being  subject 
to  prior  incumbrances. 

Lord  Hardwicke  said,  it  had  been  dietermined  that 
the  personal  assets  were  liable,  though  there  were  no 
covenant  in  the  deed  for  payment  of  the  mortgage 
money,  because  there  was  a  debt  contracted  by  the 
borrowing.  This  demand'  went  a  step  farther,  seek- 
ing to  charge  the  real  assets  of  the  father,  in  the 
hands  of  the  son;  which  were  not  liable  in  the  hands 
of  the  heir,  even  by  a  bond  or  covenant  of  his  ajii-^ 
cestor,  unless  the  heir  was  specially  named.  As  to 
the  son,  his  assets  were  no  way  liable^  for  he  conveyed 
only  in  consideration  of  10^.,  and  had  no  part  of  the 
taon^y^  consequently  was  no  debtor ;  and  rieithei^  his 
iwi  nor  personal  assets  were  bound. 

3.  In  the  case  of  Howell  v.  Price,  it  was  contend*  »»^^®»  ^»  ^' 
td  that  the  personal  estate  of  the  mortgagor  was  not 
i  «ttfc5ect  to-the  payment  of  the  mortgage,  because  it 
I  vas  a  eoMdf t»^  «de  l^tween  the  mortgj^or  and 

Ms 
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mortgagee,  that  the  mortgagee  should  have  the 
until  the  mortgagor  or  his  heirs  should  repay 
money  ;  that  it  was  in  the  election  of  the  moi 
whether  he  would  pay  it  or  not ;    nor  would 
action  of  debt  lie  for  it. 

The  Court,  however,  decreed,  that  the  persoi 
estate  of  the  mortgagor  should  be  applied  in  paj 
of  the  mortgage. 
Eren  in  "*•  Th^  personal  estate  is  liable  to  the  payment  of  i 

favour  of  a  -  mortfraire,  in  favour  of  a  devisee,  or  lueres  facim^  tf  I 

well  fts  in  favour  of  an  hceres  natus^  although  there  be] 
no  bond  or  covenant  for  payment  of  the  money. 
Popleyv.  5.  Thus  it  was  declared  by  Lord  Nottingham,  mi 

SCh^Ica  84  ^^^^^  "that  not  only  the  heir,  in  case  he  be  charged 
1  Vem.  36.  with  debts  of  the  ancestor,  but  a  devisee  of  the  land 
FbS  401  r  ^^^  ^^  unburthened  too  of  a  debt  lying  on  the  land, 

by  the  personal  estate  in  the  hands  of  the  executor  or 

administrator ;  and  so  shall  a  devisee  of  a  mortgage." 

Kingr.  6.  Thomas  Ejng,  having  freehold  and  copyhold 

^P^Wms.     J^^^»  mortgaged  the  copyhold  for  S50L     He  after- 

359.  wards  devised  the  same  copyhold  to  his  nepli^ew  and 

his  heirs ;  and,  aflerall  his  debts  paid,  he  devised  the 
rest  of  his  estate,  real  and  personal,  to  his  sOn  and  bis 
heirs,  and  appointed  him  executor. 

It  was  determined  by  Lord  Talbot,  that  the  per- 
sonal estate  of  the  mortgagor  was  liable  to  the  pay- 
ment of  this  mortgage,  though  there  was  no  covenant 
or  bond  for  the  payment  of  it. 
2Aik.  426.  7.  Lord  Hardwicke  states  it  to  have  been  determin- 
ed by  Lord  Nottingham,  that  a  devisee  of  part  of  the 
real  estate  was  entitled  to  have  a  mortgage  paid  off 
out  of  the  personal  estate,  and  that  this  opinion  had 
been  foUowed  ever  since. 
Serie?.  8.  Though  the  estate  in  mortgage  be  devised, 

bifra.^^^*       fubject  to  the  incumbrance,  yet  the  p^rsomd  estate 
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iKU  be  applicable  to  the  payment  of  the  mortgage; 
especially  when  there  are  any  circumstances  indicate 
iog  such  an  intention. 

9.  It  has  been  Istated  in  Title  L  §  61.  that  a  tes-  ADispositioa 
amentary  disposition  of  the  personal  estate  will  not  gon^  Estate 
kxempt  it  from  the  payment  of  debts ;  therefore,  in  a  will  not  alter 
llase  of  this  kind^. the  heir  or  devisee  will  be  entitled 
to  have   a  mortgage   paid  off  out  of  the   personal 
estate. 

■    1(X  Wliere  a  testator  charges  his  lands  with  the  Nor  a  Charge 
payment  of  his  debts,  this  will  not  exonerate  his  per-  Esute. 
sonal  estate  :  for  such  a  charge  can  only  be  intended  9  Mod.  187.. 
for  the  piu^ose  of  creating  an  additional  fund,  in  caise 
the  personal  estate  should  not  be  sufficient. 
'     11.  Lord  Hardwicke  has  said— ^"  1  know  of  no  3  Atk.202. 
authority  where  the  words,  I  make  my  real  estate  . 
liable  to  pay  my  debts,  will  exempt  the  personal  estate, 
without  any  special  exemption  of  personal  estate :  nor 
has  the  court  ever  said  that  personal  estate  -  shall  be 
applied  only  to  pay  legacies,  and  not  the  debts  ;  nor 
will  making  a  particular  estate  in  land  liable  to  pay 
debts,  exonerate  the  personal  estate,  because  it  is  the 
natural  fund  for  payment  of  debts.     Suppose  a  man 
devises  a  real  estate  liable  to  the  payment  of  debts, 
and  subject  to  those  debts,  gives  it  over  to  another, 
or  what  remains  after  payment  of  debts,  which  is  dl 
one ;  if  there  are  not  express  words  to  exempt  the 
personal  estate,  it  shall  be  first  applied.'*  - 

12.  Where  a  term  of  years  is  creafed  for  the  pur- 
pose of  raising  a  fund  to  pay  debts^  and  legacies,  yet 
^s  will  not  exempt  the  personal  estate.    ' 

18.  A  person  demised  lands  to  trustees  for  500  Cook  v. 
years,  upon  trust  for  himself  for  life ;  after  his  death,  g  Mod.*l87. 
«pon  trusty  out  of  the  rents  and  profits,  to  pay  hii 
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debts,  legsLcies,  &c*     It  was  decreed  that  the  per-^ 

sonal  estate  should   be  applied  in  exoneration 

the  real. 

Lovel  V.  14.  It  is  the  same  Where  a  provision  is  made,  hy\ 

2  v^!lB3.  ^^y  ^^  *^^*  ^^  ^^  inheritance  of  lands,  to  pay  debts  ^ 

the  persons^  estate  will  $(ill  be  liable  i  therefore,  whi 

lands  were  devised  to  a  person  for  payment  of  debtSfj 

the  personal  estate  was  directed  to  be  first  appliedj 

for  that  purpose^ 

Lands  de-  15«  Where  the  personal  estate  is  deficient,  the 

inent  of  ^^'  Hioney  arising  firom  the  sale  of  lands  devised  for 

Debts  are      payment  of  debts  will  be  applied  in  satisfaction  of  a 

*         mortgage. 
Serle  v»  16.  A  testator  began  his  will  by  directing  that  his 

2*F  VV'*        executor  should  pay  and  discharge  all  his  just  debts, 
386.  and  that  he  should  raise  sufficient  to  pay  the  same« 

He  then  devised  his  manor  at  Godalmin  to  Jane  Styles 
and  her  heirs,  at  the  age  of  twenty-one,  or  marriage  i 
Subject  nevertheless  to  the  incumbrances  that  were 
or  should  be  upon  it,  at  the  time  of  his  decease ;  in  the 
mean  time,  and  until  she  should  arrive  at  her  said 
age  or  marriage,  the  rents,  issues,  and  profits  to  be 
.  paid  by  his  executor  into  the  hands  of  her  father  or 
mother.  He  then  devised  to  his  brother,  Leonard 
Child  and  his  heirs,  the  reversion  of  thie  manor  of  W., 
subject  nevertheless  to  the  payment  of  such  of  hid 
debt^  as  should  regain  unpaid.  All  the  rest  of  his 
real  and  personal  estate,  not  therein  before  spedfipally 
dispo8^d  off  he  devised  to  Johii  St.  Hoy,  his  heirs  and 
assigns,  in  trust  to  s^  the  same,  and  thereout  to  pay 
his  debts  and  general  legacies.  Ip  case  there  should 
be  any  deficiency,  ^nd  that  ^y  q£  hi^  debts  and  lega« 
cies  should  re|naifl  impaid^  then  he  ch^ged  ttie  same 
on  the  rfiversion  and  inheritance  of  the  maimer  of  W.^ 
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and  thereby  directed  the  said  Leonard  Child  and  his 
heiiB  to  pay  off  the  same. 

It  was  said  that  the  lands  in  Godalmin)  whidi  wei^ 
mortgaged  for  500L  to  one  Hunt,  being  devised  sub- 
ject to  the  incumbrances  thereon,  the  devisee  must 
take  them  cum  onere,  and  be  contented  to  pay  off  the 
mortgage. 

Sir  J.  Jekyll  said,  the  devise  of  the  estate,  subject 
to  the  incumbrance,  was  no  more  than  what  was  im- 
plied ;•  for  the  testator  could  not  do  it  otherwise. 
When  the  testator  devised  other  lands  to  pay  his 
debts,  that  must  be  intended  all  his  debts ;  conse- 
quently the  debt  by  mortgage  oi  Gt)daltmn  was  part 
of  those  debts,  which  were  to  be  paid  off  out  of  t^e 
money  arising  by  the  sale  of  the  trust  estate.  This  was 
the  stronger  by  the  testator's  having  appointed  the 
rents  and  profits,  during  the  infancy  of  his  god- 
daughter, to  be  paid  to  the  infant's  fistther,  for  the  sole 
use  of  the  infant,  which  was  as  much  as  to  say  that 
they  should  not  go  or  be  applied  in  discharge  of  the 
mortgage;  and  although  the  infant  by  her  own  bill 
had  submitted  to  pay  off'  the  mortgage,  yet  his  honour 
said  he  must  take  care  of  her,  and  not  suflfer  her  to 
be  caught  by  any  mistake  of  her  agent ;  wherefore  the 
infant  was  directed  to  amend  her  bill. 

The  bill  having  been  amended,  and  the  cause 
coming  on  to  be  heard  before  Sir  J.  Jekyll,  he  de- 
clared that  all  the  debts  and  general  legacies  of  the 
testator  were  by  his  will  to  be  paid  out  of  his  personal 
estate,  and  the  real  estates  devised  to  the  defendants,. 
St,  Eloy  and  Child  \  and  that  the  mortgage  of  the  de- 
fendant Hunt,  on  the.  estate  devised  to  the  plaintiff,, 
was  to  be  taken  as  one  of  tiiose  debts.  This  decree 
was  sfficmed  I^  Lord  Kii^. 

M4 
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I 

Barttolo-  17*  A  testator  devised  his  lands  at  H.  to  Richaid 

mew  V.  May,  j^^y  in  tail,  remainder  oveiv  Those  lands  being  thai 

in  mortgage  for  1,300/1,  he  devised  other  lands  to 
Thomas  May,,  subject  however  to  the  payment  of  hii 
debts,  in  case  his  personal  estate,  and  other  estates^ 
devised  for'tliat  purpose,  should  not  'prove  si^dent 
to  satisfy  all  his  debts. 

Lord  Hafdwicke  decreed  thit  the  1,300/.  must  he 

paid,  as  the  debt  of  the  testator,  out  of  the  person^ 

-estate ;  or  if  that  should  prove  deficient,  then  out  rf 

the  real  estate  so  devised* 

Tweedalev.  *     18*  Sir  R,  Worsley  being  seised  in  fee  of  several 

i'b^'^^Rc^    estates,  subject  to  mortgages  which  he  had  made; 

240*  and  being  also  seised  in  fee  of  estates  in  the  Isle  of 

Wight,  made  his  will,  reciting  himself  to  be  seised  rf 
the  estates,  subject  to  incumbrances,  and  devised'the 
mortgaged  estates  in  strict  settlement ;  and  tlie  estates 
in  the  Isle  of  Wight  to  trustees  for  21  years,  in  trust 
to  pay  several  annuities ;  after  payment  thereof,  to  pay 
all  his  bond  and  book  debts,  in  case  his  personal  estate 
should  not  be  sufficient  to  pay  the  same,  and  also  aH 
his  legacies  and  annuities ;  subject  thereto,  and  such 
'Other  payments  as  they  should  make  to  any  other  par- 
son, by  virtue  of  or  in  pursuance  of  any  deed  by  Mm 
aUmCy  or  together  with  his  son,  exectUed.  He  directed 
the  trustees  to  account  for  all  the  remainder  of  the 
rents  and  profits  of  the  premises  so  devised  to  them 
for  the  said  term,  to  his  cousins  J.  and  R.  Worsley. 
Lord  Thurlow  decreed  that  the  rents  and  profits  of 
'  the  trust  term  should  be  applied  in  discharge  of  the 
mortgages.  He  said  he  made  his  decree  with  great 
.  reluctance,  from  finding  himself  obliged  to  charge  the 
-.trust  term  of  21  years  with  the  payment  of  the  iB* 
cumbrances.  Had  the  question  stood  upon  the  words» 
bond  and  book  debts  only,  it  might  have  admitted  of 
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ftbme  d(mbt ;  but  the  "mi^ortune  was,  that  by  the  sub- 
fiequent  clause  Sir  Robert  had  diFected  his  trustees 
to  pay  all  his  debts,  annuities,  legacies,  &c. ;  and  a 
*stiil  greater  misfortune  was,  that  he  had  made  his 
e:)cecutors,  executors  in  trust,  and  had  made  the  term 
£t  joint  fund  with  his  pers(mal  estate. 

19*  Where  an  estate  in  mortgage  is  devised,  and  And  also 
"ftnother  estate  descends  from  the  testator  to  his  heir,  ^^«d  *" 
the  estate  descended  shall  be  applied  in  payment  of 
the  mortgage. 

20.  A  person  being  seised  in  fee  of  some  lands  GaltoaT. 
•which  were  mortgaged  to  A«,  who,  about  a  month  2  Atk.  424. 
before  the  mortgage  made,  had  taken  a  bond  for  the 
same  debt,  and  having  also  a  lease  for  three  lives, 
devised  the  mortgaged  premises,  and  the  lease,  to  his 
neifey' whom  he  also  made  his  executrix.  Afler  his 
will  made,  he  purchased  the  reversion  of  the  estate 
which  he  held  in  lease,  whereby  the  devise  became 
revoked,  as  io  those  lands,'  and  died  without  any  re- 
publication  or  alteration  of  his  will. 

Upon  a  bin  brought  by.  the  heir  at  law  for  a  delivery 
of  the  deeds  and  writings,  and  an  account  of  the  mesne 
profits  of  the  estate  descended  to  him,  it  was  insisted 
for  the  wife,  who  was  devisee  of  the  mortgaged  pre- 
nitises,  that  the  personal  estate  being  deficient,  she 
might,  as  hceresfactuSy  throw  the  burthen  upon  that  ' 

part  of  the  real  estate  descended  to  the  heir  at  law, 
by  the  mere  accident  of  her  husband's  purch^ng  the 
fee  afl6r  the  will  made ;  who,  being  ignorant  of  the 
operation  of  law,  intended  her  the  benefit  of  all  his 
real  estate :  that  she  should  therefore  hold<the  estate 
devised  to  her,  free  firom  any  charge ;' and  .the  heir  to 
-satisfy' the  mortgage  out  of  the  real  assets  descended 
-to;  him':  pretending  that  this  was  originally  a  bond 
'debt,  and  the  mortgage  but  aisubadiary  or  collateral  1 
security. 
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Lord  Hardwicke  ww  clewly  ai  ofMiiioii  that  ahe 
had  no  ]%ht  to  be  relieved  against  the  heir ;  that 
the  bond  and  mortgage  were  but  one  security  given 
for  one  and  the  same  debt ;  and  that  whether  the  estate 
descended  to  the  heir  by  an  omission  of  the  testator 
to  dispose  of  it,  or  from  the  devise  being  void«  en*  from 
any  other  accident,  it  was  still  the  same  thing.    He 
said  that  all  the  cases  where  the  hanrts  foetus  had  the 
assistance  of  the  court  to  exonerate  his  estate,  were 
against  the  representatives  of  the  personal  estatei 
thereby  to  put  him  on  an  equal  foot  with  the  heir  at 
law,  but  not  to  give  him  the  preference  as  in  this 
case,  whece  the  conqpetitioa  was  between  one  part  <^ 
the  real  assets  and  the  other :  that  this  waa  the  first 
instance  wherein  the  heir  was  attempted  to  be  chaiged : 
that  the  devisee  must  take  the  estate  as  it  eraie  t» 
her,  charged  by  the  testator ;  and  though,  where  but 
part  of  the  estate  was  devised  away,  and  the  other 
part  descended  to  the  heir  at  law,  the  creditor  mjght, 
upon  his  bond  and  covenant,  sue  the  heir  at  law  alon^ 
without  naming  the  devisee,  yet  that  was  because  the 
descent  was  not  entirely  broke,  as  it  was  wh^w  the 
^ole  ^  devised  away. 

The  cause  was  reheard;  and  Lord  Hardwicke,  after 

having  taken  a  year  to  consider  of  it,  changed  his 

MS.  Rep.      opinicm,  and  gave  the  following  judgement :-— -'^  the 

general  question  in  this  case  is,  whethef  the  devisee 
be  entitled  to  have  the  morflgage  discharged  out  of 
the  lands  descended  to  the  heir ;  and  this  may  bedi- 
vided  into  tiso questions:  1.  Whether  from  the  words 
ef  the  will  any  intent  can  be  coUected  to  throw 
this  buithen  particularly  (m  tiie  heir  m  dsvme* 
.  9.  Whether,  iqpon  the  ndes  of  ibk  court  for  ttm- 
shallmg  assets,  the  devisee  haa  a  right  to  havetbis 
debt  dischaiged  out  of  tiie  laods  descended  to  the 
heir. 
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'<  As  to  the  first,  it  was  insiate^  &r  the  defendant) 
that  the  words  of  the  introductory  clause  in  the  wiU> 
whereby  he  (directs  that  all  his  just  debts  be  paid,  are 
sufficient  ta  chaige  the  whote  estate ;  which  would 
certainly  hold  in  the  caae  of  crediiorp,  if  necessaiy  to 
fij^d  a  fimd  for  their  payment ;  which  hath  often  been 
d^rmined  in  cases  less  strong  than  the  present,  but 
are  not  sufficient  to  change  the  rule  of  marshalling 
assets,  by  transferring  the  burthen,  as  to  the  several 
persons  claiqiing  the  testator's  estate  by  devise  or 
descent.  On  the  other  hand  it  was  said^  these  intra* 
ductory  words  shewed  the  testator  did  not  meaji  to 
give  his  wife  his  whole  estate,  real  and  personal,  free 
from  his  debts.  But  it  would  be  strange  to  collect 
firmn  such  general  words  an  intention  to  chaige  a 
devisee ;  especially  in  this  ca^e,  where  the  whole  was 
given  to  him ;  and  that  it  is  by  accident  only  th^t  he 
takes  less  than  was  intended  him  by  the  testator. 

*^  As  therefore  no  particular  intent  can  be  collected 
from  the  words  of  the  will,  the  next  question  is, 
whether,  according  to  the  rules  of  this  court  for  mar* 
shalling  assets,  the  defendant  be  entitled  to  have  the 
lands  descended  upon  the  heir,  applied  in  exoneration  • 
of  her  mortgage,  which  js  1^  new  poi;it,  that  has  never 
yet  been  detenninedt  I  shall  consider  it  in  two  lights : 
1.  How  it  would  h^ve  stood  between  the  heir  and 
devisee,  had  this  been  a  debt  by  bond  or  covenant, 
wherein  the  heir  was  bound,  without  any  mortgage : 
S.  Whether  the  mortgage  makes  any  difference  in  the 
case.  At  conunon  law,  before  the  statute  of  fraudu-  Tit.38.  c  L 
l«nt  d«visei^  the  devisee  was  not  Iwble  to  pay  debts, 
because  th?  desert  was  broke^  nor  did  equity  difler 
from  ^e  rpl^a  of  law,  m  making  th»t  »ss«t$  here, 
which  was  |ipt  90  at  law.  thowgh  it  had  been  often 
attempted  hexe,  hx^k  could  nevof  be  attained  ^  there- 
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fore  if  ^  where  the  descent  was  broke  in  part,  the  heir 

was  sued  upon  his  ancestor's  bond,  before  that  statute; 

he  had  no  remedy  against  the  devisee,  not  so  much 

as  by  contribution.   Now,  what  is  the  consequence 

of  S  &  4  Wm.  &  Mary,  c.  14.    As  to  specialty  debts ; 

considering  the  question  still  abstractedly  from  the 

mortgage  ?  the  words  of  it  are  "  that  such  creditors 

shall  have  their  actions  of  debt  against  the  heirs  at  law 

and  such  devisees  jointly.*'  So  that  the  devisee  is  now 

made  liable  at  law,  and  the  action  must  be  brought 

-jointly  against  him  and  the  heir.   But  what  kind  of 

judgement  shall  be  given  in  such  action  ?  This  is  a 

new  point  not  settled,  which  I  shall  -  endeavour  to 

clear,  though  not  quite  material  to  the  determination 

of  the  present  casie.    It  was  contended  on  the  part  of 

the  defendant,  that  there  must  be  two  judgements,  one 

against  the  heir,  and  another  against  the  devisee,  where 

the  heir  has  not  assets  sufficient ;  but  this  seems  to  me 

to  be  otherwise,  for  the  action  must  be  brought  jointly, 

even  where  the  whole  estate  is  devised,  and  I  think  the 

-intent  of  the  statute  was  only  to  provide  relief  for  the 

creditors  at  all  events,  by  preventing  any  coUusion  or 

contrivance  between  the  heir  and  devisee ;  so  thiat  if 

there  be  *  assets,  whether  descended  or  devised,  tlie 

creditor  must,  by  this  joint  action,  necessarily  succeed 

against  one  or  the  other.  I  ordered  precedents  of  j  udg©- 

•mentson  this  statute  to  be  searched  for,  but  none  can 

be  found,  because  few  actions  have  been  brought  atlaw 

upon  this  statute ;  as  the  parties  may  have  a  more 

complete  remedy  here.   I  can  find  but  three  in  point, 

in  none  of  which  there  is  any  judgiement.    One  in 

Clift'sEntriesi  24S,  and  the  other  two  inUlly'sEntrieft 

145,  529f  in  all  which  the  court  charges  the  heir  and 

devisee  in  the  dehet  and  detinet ;  jdst  as  where  «b  ^ 

tion  was  before  this  statute  l>rought  against  two  beir^ 
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Now  by  the  rules  of  law  the  judgement  must  follow 
the  writ  and  count,  consequently  be  against  both 
jointly,  as  in  the  case  of  coparceners,  where  but  one 
judgement  is  given  ;  and  if  one  be  overcharged,  he 
shall  have  contribution  against  the  other,  as  is  laid 
down  in  Sir  W.  Herbert's  case,  3  Co.  13  a.  In  Davie 
V.  Pepys,  Plowd.  438,  there  is  a  precedent  at  large  of 
a  judgement  against  an  heir,  by  which  the  lands  are 
to  be  delivered  to  the  creditor,  to  hold  until  he  has 
levied  the  debt.  Now,  if  this  be  so,  the  judgement 
.  cannot  be  such  as  contended  for  on  the  defendant's 
behalf ;  for  if  one  judgement  be  given  against  the 
keir,  for  the  creditor  to  hold  the  lands  until  satisfied;, 
the  debt,  how  great  soever,  may  be  satisfied  by  a  long 
perception  of  profits ;  and  there  can  be  no  reason  for 
a  second  judgement  against  the  devisee,  as  there  is  no^ 
time  from  whence  such  judgement  shall  commence ;: 
the  credi6>r  being  to  hold  the  lands  recovered  against 
the  heir  in  infinitttm,  until  satisfaction.  If  therefore 
the  judgement  at  law  must  be  joint  against  both,  how 
does  it  stand  in  ecjuity  ?  There  is  no  printed  authority 
to  determine  this,  only  something  similar^  started  by , 
the  counsel,  but  not  determined  by  the  court,  in  Gaw- 
ler  V.  Wade,  1  P.  Wms.  99.  as  to  contribution ;  but 
two  cases  not  in  print  were  cited  to  prove  that  the 
lands  descended  are  first  liable  ^  Savill  v.  Savil],  before 
Lord  King,  and  Lord  Conway's  case,  before  me ; .  to 
which  I  will  add  a  third,  that  of  Tyntor.Pynt  v. 
Raymond,  heard  by  Lord  Talbot  27  Jan.  1734 :  all 
which  decrees  I  take  to  be  right,  and  that  the  notion 
of  contribution  started  by  the  counsel  in  1  P.  Wms. 
is  not  well  founded*  My  reason  for  thinking  those 
decrees  right  is,  that  as,  befbre  the  statute,  the  devisee 
was  not  liable,  that  it  was  made  in  favour  of  the  ere- 
ditor  only,  in  whps^  sole  behalf  it  avoids  .the  devise, 
but  not  in  that  of  the  heir,  or  anyone  else, .  So,  where 
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the  descent  is  not  totally-  broken,  but  lands  descend 
to  the  heir,  sufficient  for  payment  of  the  debts,  and 
no  person  is  defrauded,  it  would  be  hard  in  a  court 
of  equity  to  make  a  defvisee  Uable  whom  d  testator 
never  intended  to  charge,  or  to  make  him  contribute 
to  Hie  heir  for  lands  which  were  not  meant  by  the 
testator  to  be  subject  to  any  part  of  his  debts.  My 
opinion  therefore  is,  that  was  this  only-  a  specialtj^ 
debt  by  bond  or  covenant,  the  lands  descended  must 
have  been  first  charged. 

<<  The  remaining  point,  which  indeed  makes  die 
difficulty  of  the  cUse,  is,  that  there  being  a  mortgage 
on  the  devised  lands,  whether  that  mortgage  shaU  be 
satisfied  out  of  the  a:ssets  descended.  As  to  this,  it  is 
to  be  considered' that  a  debt  by  mortgttge,  where  there 
is  a  covenant  and  bond;  is  a  debt  by  specialty,  which 
dl  the  assets  are  liable  to  pay.  It  is  true  the  creditor 
may  pursue  his  remedy  against  vAnch  he  pleases; 
but  this  is  only  for  his  benefit,  and  no  way  concerns 
the  question  between  the  heir  and  devisee.  By  the 
old  cases  the*  heir  has  a  clear  rigixt  to  have  the  per- 
sonal estate  applied  to  the  discharge  of  a  mortgs^  on 
his  estate ;  iAiis  in  conformity  to  the  law,  which  gave 
many  privilegtes'  to  ihe  heir,  as  sitting  inhis  andestor'd 
place,  and  bound  to  db  his  seivices  to  the  public ;  and 
gave  some  of  these  privileges  even  in  the  king's  case, 
as  by  Magna  Giarta,  c.  8.  where  the  king  grants  that 
he  will  not  seize  the  debtor's  lands;  so  long  bs  he  has 
chattels  sufficient;  £lnst.  18, 19.  Nor  were  landfc  ori- 
ginally liable  to  a  private  person's  debtb,  noranyexe* 
Tit.  M.  f  1.   cution  but  hy  Jieri  or  levari  facias -j  T«diich  last,  liicugh 

it  mentions  efe  fcm>,  yet  means  no  more  than  the 
com  and  other  present  profits  of  the  land ;  Sir  Wm. 
Hterbetf  s  case^  SCo.  l^a.  ^Itist.  29**  And  when  lands 
were  made  liable  by  Westm.  4:  c.  IS.,  this  could  only 
mean  lands  descendledi  9s  lands  were  not  devisable  at 
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common  law.    From  this  it  was  that  courts  of  equity 
stepped  in,  in  fiivour  of  tlie  heir;   and  as  before 
Westm.  2.  the  ancestor's  personal  estate  was  only 
liable  in  his  hands,  so  did  they  give  the  heir  the  privi- 
lege of  laying  the  load  upon  the  personal  estate,  as 
)the  most  proper  fund  for  disehai^g  the  ancestor's 
idebts.    But  this  was  at  first  personal  to  the  heir,  and 
it  was  long  before  it  was  extended  to  the  devisee,  or 
keres  foetus.    Fw   in  Comi^  v.  Mew,  27  Cha.  II. 
1  Chan.  Ca.  S7I*  it  was  reiused  to  a  devisee;  but  by 
whom,  whether  the  Master  of  the  Rdls  and  some 
Judge,  IS  uncertain.    For  though  this  was  in  Lord 
Nottingham's  time,  yet  I  do  not  think  it  was  done  by 
iiiin,  because  I  find  by  a  manuscrq>t  of  his,  that  be- 
fore that  time,  in  Mich.  25  Qia.  II.  he  had  determined 
otherwise  in  a  case  of  Mason  v*  Cheney.  Then  it  was 
confined  to  a  general  devisee,  or  heeres  fictuSy  upon 
the  same  groundaa  in  l&e  case  of  the  heir,  such  devisee 
standii^  in  the  heir's  place ;  but  was  afterwards  far- 
tlier  extended,  by  the  same  chancellor,  to  a  particular 
devisee,  in  I^pli^  v.  Pbpley,  2  Chan.  Ca.  M.  and 
1:  Yem.  96.  where  I  und»staad  the  Worife  or^Bnary 
dhwwras  meaning  adevisee  of  particukr  lands.   The 
epinion  of  this  great  man  has  been  followed  ever 
vnce,  and  that  on  another  reason,  besides   those 
drawn  from  the  old  law ;  which  is  the  testator's  in- 
tent  to  give  the  estate  to  the  devisee,  free  from 
any  charge  which  might  in  its  consequencef^  fins- 
trate  that  gift.    Now  suppose  there  be  simjple  con* 
ixact  creditors,   and  the  personal  estate  is  applied 
towards  payment  of  specialties ;  they  shall  stand  in 
the  place  of  the  specialty  creditors^  for  so  much  as 
w  drawn  oiit  of  the  personal  estate,  and  receive  sa- 
tisfaction out  of  the  lands  descended ;  which  is  no 
I  ^ttore  Aan  the  original  creditors  could  have  done. 
I^e  lands  descended  aie  tibierefore  (if  the  personal 
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»8eto  be  insufficient)  the  primary  fund  for  payment, 
of  debts }  and  this  I  say  on  the  authority  of  those  caKs 
of  Savill  V.  SaviUy  and  Lord  Conway. 

'<It  was  objected  that  the  testator's  intent  is  declared 
by  an  act  of  his  own  in  his  lifetime,  that  of  the  mort- 
gage, whereby  he  has  created  a  specific  lien  on  the 
lands  devised,  and  declared  that  they  shall  bear  this. 
burthen,  and  that  this  was  the  party's  own  contract 
But  this  contract  was  only  between  him  as  debtor, 
and  his  creditor,  not  between  him  .and  his  heir  or 
devisee  j  for  with  them  he  never  contracted ;  and.  it 
has  never  been  admitted  in  a  court  of  equity,  that  a 
man,  by  making  a  mortgage,  intends  the  mortgaged 
lands  to  be  the  primary  fund  for  payment  of  the  mort* 
gage  money ;  if  it  had,  the  court  would  never  have 
decreed  payment  out  of  the  personal  estate  in  the  first 
place.  It  was  said,  indeed,  the  case  is  different  with 
respect  to  the  real  estate,  but  no  authority  was  cited 
for  this^;  and  though  the  mortgage  be  a  pledge  and 
security  to  the  creditor,  yet  it  leaves  the  representa^ 
tives  of  the  mortgagor  where  they  were,  without 
determining  the  question  between  the  heir  and  the 
devisee.  If  a  specialty  creditor  shall  go  first  against 
the  lands  descended,  before  he  affects  those  devised, 
which  is  done,  not  for  tlie  benefit  of  the  creditor, 
but  of  the  devisee  of  the  lands,  why  shall  not  the 
devisee  have  the  same  benefit,  directly  to  exonerate 
his  own  lands,  as  he  has  in  thC;  other  case  by.  cir- 
cuity ?-^tfaat  is,  why  shall  he  not  have  the  same  reQef 
directly  against  the  heir,  by  throwing. the  chai^ 
upon  him,  as  where  he  throws  the  simple,  ccmtract 
.  creditors  upon  him  for  so  much,  of  the  personal 
estate  as  is  exhausted  by  the  specialty  cr^tora^  in 
case  of  a  deficiency  of  personal  assets  ?  Legfiteesare 
entitled  to ,  stand  in ,  the  placje  of  specialty ,  crejditors, 
but  this  is  ooly  as  to  land9  dpscendedi  as  was  deter^* 
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mined  by  Lord  Macclesfield  in  Clifton  v.  Birt,  1  ?• 
Wms.  678,  where  he  says  expressly  that  a  devisee 
of  lafid  is  a  specific  legatee,  and  shall  not  be  broke 
in  upon,  or  made  to  contribute  towards  a  pecimiary 
legacy.  Now,  if  by  this  circuity  of  throwingthe  legatees 
upon  the  real  assets,  they  are  preferred  to  the  heir, 
why  shaU  not  the  devisee  of  the  land  be  so  too, 
especially  when  it  is  to  comply  with  the  testator's 
intent  ?  There  is  another  reason  for  preferring  the 
devisee  in  this  case,  grounded  upon  the  reason  of  the 
common  law,  which  considers  every  devisee  as  a  pur« 
chaser,  and  coming  in  by  purchase ;  and  an  heir  shall 
have  no  contribution  against  a  purchaser,  whether  for 
a  valuable  consideration  or  otherwise.  Sir  W.  Her* 
berths  case,  3  Co.  12*  In  the  case  of  Searle  v.  St.  Eloy, 
heard  at  the  Rolls,  and  s^erwards  before  Lord  King, 
there  was  a  devise  of  lands,  subject  to  the  incum* 
brances  thereof  at  the  time  of  the  testator's  decease  ; 
and  hdd  first  at  the  Rolls,  and  afterwards  by  Lord 
King,  that  the  incumbrances  should  be  first  charged 
on  the  other  lands^  descended  to  the  heir,  before  the 
devised  lands. 

**  I  have  now  done  with  the  reasons  and  authorities 
that  determine  me  to  think  this  mortgage  shall  be  dis- 
charged out  of  the  lands  descended.  And  'shall  pro- 
ceed to  take  notice  of  some  objections  made  on 
both  sides.  The  first  is  what  was  said  fat  the  plain* 
tifiT,  that  this  would  tend  Jto  levelling  all  devises ;  that 
if  a  man  had  two  estates,  one  mortgaged  for  a  greater, 
the  other  for  a  less  sum,  and  devised  one  to  one  per-^ 
^son,  the  other  to  another,  one  of  the  devisees  would 
be  entitled  to  contribution  against  the  other ;  for  which 
was  quoted.  Carter  v.  Bamadiston,  1  P.  Wms.  505. 
But  I  think  there  would  be  no  reason  for  contribution 
in  that  case,  the  intent  being  equal ;  that  as  one  de* 
yisee  should  have  one  part  of  the  land,,  the  other  should 
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have  the  other  part ;  nor  is  the  case  of  Carter  v«  B^r* 
nadiston  any  authority  to  what  is  urged;  for  die 
several  devises  were  not  till  after  va  express  general 
charge  for  the  payment  of  debts.  The  only  other 
objection  I  shall  take  notion  of  was  on  the  part  of  the 
defendant,  which  was  this,  that  if  the  devisee  was  not 
to  have  the  l^nds  descended  applied  in  discharge  of 
his  mortgage,  then  in  case  the  mortgagor  chose  to 
take  his  remedy  against  the  heir,  he  might  have  his 
remedy  over  against  the  devisee,  which  would  be  ab- 
surd, and  against  the  testator's  intent :  and  I  think 
this  was  rightly  argued ;  for  whatever  remedy  the 
-creditor  pursues,  does  not  alter  the  right  of  the  par- 
ties ;  but  the  burthen  must  rest  in  its  proper  pbce ; 
und  this  strange  consequence  would  follow,  that  the 
iieir  would  take  from  a  devisee  what  was  plainly  and 
manifesdy  intended  him  by  the  testator. 

^^  I  have,  after  most  mature  deliberation,  alteredmy 
opinion  in  this  case,  which  I  am  not  ashamed  to  own, 
since  not  to  confess  an  error,  is  much  worse  than  to 
err.  The  appearance  of  hardship  against  the  heir 
struck  me  at  first,  but  this  hardship  in  a  particular 
instance,  must  not  prevail  upon  the  court  to  break 
into  its  rules  for  marshelling  assets :  and  though  thtt 
may  l^e  called  a  new  case,  not  strictly  within  any  rule, 
nor  warranted  by  any  former  precedent,  yet  must  we 
remember  thal^  neith^  law  nor  equity  consist  merdy 
of  cases  and  precedents,  but  of  general  rules  and 
principles,  by  the  reason  or  which  the  several  cases 
como/g  before  xx>urts  of  justice  are  to  be  governed, 
without  distinction  or  exemption  of  any  particular 
case,  from  hardships  peculiar  to  it  But  there  is  one 
circumstance  in  the  present  case  which  frees  my  mind 
from  any  uneasiness  on  account  of  hardship  upon  the 
heir,  which  is^  that  the  charging  the  lands  descended 
to  him,  will  bring  things  nearer  to  the  testator's  intent* 
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the  whole  being  intended  to  go  to  the  devisee,  and 
what  has  pome  to^e  heir  is  the  m^re  effect  of  chance, 
the  accidental  revpcation  of  the  will  by  an  act  in  law, 
the  purchase  of  the  ireversion  of  pjie  estate  after  the 
will  rnade^  and  the  testator's  dying  without  any  repub- 
lication of  it.    I  declare  therefore  that  the  former 
decree  must  be  reversed,  and  that  the  devisee  has 
a  right  to  have  the  lands  descended  upon  the  hdr' 
applied  towards  satisfaction  of  the  mortgage*'' 

21.  It  is  however  in  the  power  of  a  testator  to  ex-  The  penonal 
empt  his  personal  estate  from  the  payment  of  money  |^ij^,^2^. 
due  upon  mortgage,  by  substituting  his  real  estate  in 
its  stead. 

22^,  L  S.  devised  all  his  manprs  to  trustees  and  their  Bamfieldv. 
heirs,  upon  trust,  imihediately  out  of  the  rents  »>»d  J^^^^ 
profits,  or  by  sale  or  m<Mrtgage  of  the  pr^snmes^  or  lOi. 
any  part  thereoi^  to  i;atse  and  levy  jnmiey  jEbrpajFO^^ 
and  satisfaction  of  all  his  just  debts  ;  if  there  should 
be  a  surplus  of  lands  or  money,  that  to  be  to  his 
sisters  jointly,  and  their  heirs;   and  gave  all  bis 
personal  estate  to  his  wife,  whom  be  appointed  exe- 
cutrix. 

Lord  Somers  took  notice  that;  the  debts  were  more 
than  the  personal  estate  amoimted  to ;  thecefore  the 
testator  must  have  meant  tbikt  his  wife,  should  have 
i  it  exempt  from  debts,  or  ^e.  memt  nothing;   and  Lemon  v. 
there  :was  in  this  case  M>  room*  to  make  a  diSsseaA  f  v!a?5i!"' 
eoQstruction. 

23.  A  testator  devised  his  real  estate  to  be  sold,  .Webb.  v. 
and  the  money  to  arise  from  the  sale  to  be  applied  to  ^^l\  ^ep. 
pay  mortgages  and  oUvar  debts,  Ae  residue  to  be  60. 
added  to  his  perspna}  iestote*    It  vms  contended  that 
these,  words  were .  not .  sufficient  to  exonerate  the 
personal  estate ;.  ^tbftt  in  order  to  be  so,  there  must,  be 
a  destination^  as  to  thi^  estaite  to  be  sold,  for  the  meve 
purpose  of  piiymeot.<tf  debts;  here  was  only  a  direcp. 
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tion  m  transitu ;  for  the  words  did  not  necessarily 
imply  that  the  personalty  was  to  be  exonerated.  The 
trustees  were  not  under  this  devise  bound  to  seE 
the  estate  immediatdy,  yet  the  debts  must  be 
immediately  paid ;  that  must  be  out  of  the  personal 
estate. 

Lord  Kenyon,  M.  R.  said  he  had  no  doubt  about 
the  case :  the  general  rules  were  very  clear  that  the 
personal  estate  was  the  fund  first  liable  ;  and  that  the 
testator  could  not  exonerate  it  without  substituting 
ttnother  fund*  But  there  was  no  magic  in  words ;  no 
peculiar  form  of  expression  was  necessary  in  order 
to  exonerate  the  personal  estate :  If  the  intention  of 
the  testator  was  evident  to  exonerate  the  personalty, 
it  must  be  exonerated ;  here  the  intention  was  beyond 
all  doubt  ^  the  testator  had  directed  the  residue  to  be 
added  to  the  personal  estate ;  but  according  to  the 
construction  contended  for,  that  would  be  gone. 
Ancaster  v.  24.  In  amodem  case  Lord  Thurlow  laid  down  the 
R.462.     ^^  following  rules  respecting  this  doctrine :  — "  1st.  That 

the  personal  estate  is  liable,  in  the  first  instance,  to 
the  pa3rment  of  debts.  But  in  exception  to  this  it 
is  agreed,  that  the  testator  may,  if  he  pleases,  give 
his  ^rsonal  estate  as  against  his  heir,  or  any  other 
representative,  clear  of  the  payment  of  his  debts ; 
and  then  it  becomes  a  question,  what  is  the  mode  of 
""expression  to  give  the  personal  estate,  exempt  from 
such  payment ;  when  the  rule  of  law  is,  that  such 
estate  is  first  liable.  Perhaps  it  might  not  have  been 
Buub.  30 J.    .11^;^^  ^  jiave  adopted  the  rule  laid  down  in  Fereycs 

V.'  Robertson,  that  the  testator  must  use  express 
^ords  for  that  purpose :  but  it  is  impossible  to  abide 
by  thb  opinion  given  in  that  case,  consistently  with 
the  rules  in  oliier  cases.  The  second  rule  is,  that 
wh^re  there  is  a  declaration  plain,  that  shall  stand  in 
•lieu  of  express  words :  this  rule  has  been  kid  down 
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so  long,  and  acted  upon  so  constantly,  that  if  other 

Judges  were  to  put  the  construction  of  wills  upon 

other  grounds,  how  wise  soever  it  might  have  been 

t>riginally  to  have  done  so,  it  would  be  very  unwise 

to  make  the  administration  of  Justice  take  a  course 

contrary  to  former  rules.     Therefore  if  there  be  a 

declaration  plain,  or  manifestation  clear,  so  that  it  is 

apparent  upon  the  face  of  the  will  that  there  is  such 

a  plain  intention,  the  rule  then  is,  not  to  disappoint^, 

but  to  carry  such  intent  into  execution  :  but  should 

not  such  intention  manifestly  appear,  there  is  not  a 

single  case  which  does  not  take  it  for  granted,  that 

the  personal  estate  is  by  law  the  first  fund  for  the 

payment  of  debts."  / 

25.  A  specific  testamentary  gift  of  a  chattel,  will  A  specific 
exonerate  it  from  being  applied  in  payment  of  money  chattel  will  * 

due  on  mortgage.  exonerate  it. 

26.  A  person  being  seised  of  a  real  estate  in  fee,  Oneal  v. 
which  he  had  mortgaged  for  500/.,  and  possessed  of  ^^g'gpsJ 
a  leasehold,  devised  the  former  to  his  eldest  son  in 

fee,  arid  gave  the  latter  to  his  wife,  arid  died  leaving 
debts  which  would  exhaust  all  ]iis  personal  estate, 
except  the  leasehold  given  to  his  wife.  The  question 
was,  whether  there  being,  as  usual,  a  covenant  to  pay 
the  •  mortgage  money,  the  leasehold  premises  devised 
to  the  wife  should  be  liable  to  discharge  the  mort* 
gage. 

Sir  J.  Jekyll,  after  taking  time  to  consider  of  it, 
and  being  attended  with  precedents,  decreed,  that  as 
the  testator  had  charged  the  real  estate  by  this 
mortgage,  and  on  the  other  hand  specifically  be- 
queathed the  leasehold  to  his  wife,  the  heir  should  not 
disappoint  her  legacy,  by  laying  the  mortgage  debt 
upon  it,  as  he  might  have  done,  had  it  not  been 
apecificaUy  devised:   and  although  the  mortgaged 
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premises  were  also  ^dfically  given  to  the  heir,  yet 

he  to  whom  they  were  thus  devised,  must  take  them 

cum  onere^  as  probably  they  were  intended. 

The  personal      ^.  The  rule  that  the  personal  estate  shall  be  first 

liable^  ^^      applied  in  payment  of  mortgages,  is  founded  on  the 

principle  that  the  debt  was  originally  a  personal  one, 

and  the  charge  on  the  real  estate  merely  a  collateral 

security ;  but  where  tliis  principle  fails,  the  tule  does 

not  take  effect 

!•  Where  t\^      28.  Thus  where  the  debt  was  originally  contracted 

^^^^Tdb  ^y  another,  the  personal  estate  of  the  owner  of  the 

another.        descending  lands,  will  not  be  applied  in  payment 

of  it. 
]  Salk.  450.       29*  If  a  grandfather  mortgages  his  estate^  and 
1  Ab.  Eq.270.  covenants  to  pay  the  mortgage  money  j   and  the 

land  descends  to  his  8on»  who  dies  without  paying  cff 
the  mortgage,  leaving  a  personal  estate  and  a  son ; 
the  intermediate  soni's  personal  estate  shall  not  be 
applied  in  payment  of  the  mortgage ;  for  the  debt 
was  not  contracted  by  him,  and  so  his  personal  estate 
derived  nq  adantage  from  it. 
Though  there  30.  A  covenant  to  pay  a  mortgage  created  by 
to  08^1?^*°^  another  person,  will  not  make  the  personal  estate  of 

the  covenantor  liable  in  the  first  instance  to  the  pay- 
ment of  the  mortgage  money ;  such  a  covenant  being 
only  considered  in  equity  as  an  additional  security, 
which  does  not  alter  the  nature  of  the  debt, 
g  31.  Sir  £.  Bagot  married  the  daughter  and  heir 

Oughton,       of  Sir  Thomas  Wagstaff,  and  for  raising  part  of  her 
34^*  ^"*'     portion.  Sir  T.  Wagstaff  mortgaged  part  of  his  estate 

for  3,500/.,  and  died,  leaving  Lady  Bagot  his  daughter 
and  heir.  The  mortgagee  wanting  his  money.  Sir 
Edward  joined  in  an  assignment  of  the  mortgage, 
and  covenanted  that  he  or  his  wife  would  pay  the 
'money ;  in  consequence  of  which  a  question  arose^ 
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whether,  by  reason  of  this  covenant.  Sir  Edward's 
personal  estate  should  be  liable  to  pay  the  same. 

Lord  Cowper  declared,  that  this  covenant  by  Sir 
Edward  did  not  oblige  his  personal  estate  to  go  in 
ease  of  the  mortgaged  premises }  forasmuch  as  the 
debt  being  originally  Sir  Thomas  WagstafiPs,  and 
continuing  to  be  so,  the  covenant,  upon  transferring 
the  mortgage,  was  an  additional  security  for  the 
satisfaction  only  of  the  lender,  and  not  intended  ta 
alter  the  ddbt 

32.  George  Evelyn  the  father,  in  pursuance  of  a  Evelyn  v. 
power,  mortgaged  an  estate  whereof  he  was  tenant  ^^^^"efa^'^ 
for  life  with  remainder  to  his  first  and  other  sons, 
for  raising  1,^00  /. 

Upon  an  assignment  of  this  mortgage,  George- 
£vel3m  tlie  son  covenanted  to  pay  the  mortgage 
money.  At  his  death  it  became  a  question  whether 
his  personal  estate  should  be  applied  in  payment  of 
the  mortgage  made  by  his  father,  as  he  hi^i  covenanted 
to  pay  it. 

Lord  King,  assisted  by  Lord  C.  J.  Raymond,  and 
the  Master  of  the  Rolls,  was  of  opinion,  that  the 
personal  estate  of  the  son  should  not  be  applied  to 
pay  off  the  mortgage  made  by  the  father ;  forasmuch 
as  the  charge  was  made  by  George  Evelyn  the 
father,  in  pursuance  of  his  power.  That  this  beinjg 
the  original  debt  of  George  Evelyn  the  father,  though 
his  personal  estate,  if  any  such  were  to  be  found, 
would  be  liable  thereto,  yet  the  son's  personal  estate 
ought  not  to  be  charged  with  the  father's  debt :  and 
notwithstanding  that  the  son  did  aflerwards,  on  the 
assignment  of  the  mortgage,  covenant  to  pay  the 
mortgage  money,  yet  since  the  land  was  the  original 
debtor,  the  covenant  from  the  son  should  be  con- 
^dered  only  as  a  surety  for  the  land. 
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Shafio  V.  ^*  Gebrge  Delaval,  in  1722,  mortgaged  lands  to 

2  P  w'lS!**  W,  C.  to  secure  the  repayment  of  5,000 1  with  interest 
6^L  at  five  per  cent;  and  by  his  will,  made  in  1728,  he 

devised  the  lands  to  his  nephew,  G.  Shafto,  in  tail 
male,   remainder  to  the  plaintiff  in  tail  male,  re- 
mainder   over;    and   died    soon    after.      In    1725 
G.  Shafto  suSered  a  recovery  to  the  use  of  liimself 
in   fee.      The  mortgagee    calling  for  his   money, 
W.  Gibbons  agreed  to  advance  the  5,000/.  at  four 
per  cent.f  on  an  assignment  of  the  mortgage :  which 
was  accordingly  assigned   to   him,  with  a  proviso 
for  redemption  on  payment  of  the  principal  and 
interest  at  4  per  cent.    And  G.  Shafto  covenanted 
for  himself,  his  heirs,  executors,  and  administrators, 
to  pay  Gibbons  the  said  principal  and  interest    In 
1779  Shafto  agreed  to  raise  the  interest  to  5  per  centf 
and  by  deed  covenanted  with  the  mortgagees,  that 
tiie  estate  should  remain  as  security  for  the  5,000/. ' 
with  interest  at  5  per  cent ;  and  that  he,  his  execu- 
tors, &c.  would  pay  such  interest  for  the  same.    In 
January  1782,  G.  Shafto  died,  the   interest  on  the 
mortgage  being  then  in  arrear  for  about  10  months. 
The  bill  was  brought,  among  other  things,  to  have 
the  5,000/.  and  interest  paid  out  of  the  personal 
estate  of  G.  Shaftx>,  or  at  least  the  arrear  of  interest 
due  at  his  death,  and  the  additional  one  per  cenL 
charged  by  the  deed  of  1779.     But  Lord  Thurlow 
was  clearly  of  opinion,  that  the  personal  estate  ou^ 
not  to  discharge  the  mortgage,  the  land  being  the 
primary  fund.     He  also  thought  that  the  interest 
must  follow  the  nature  of  the  principal ;  and  that  the 
contract  for  the  additional  interest,  turning  upon  the 
same  subject,  must  be  in  tlie  nature  of  a  real  charge. 
Or  a  Charge       34.  Although  a  person  should  charge  his  real  and 
Estate.  personal  estate  with  the  payment  of  his  debts ;  yet 
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this  will  not  render  his  personal  estate  liable  to  the 
payment  of  a  mortgage  created  by  another. 
•  35.  H.  Lawson  being  seised  in  fee  by  ^deiseent  of  Lawson  v. 
an  estate  at  Cramlington,  in  the  county  of  Northuift-  i  Bro?R.  58^ 
berland,   and  of  other  estates  both  freehold  and  ^  S"*<>-  ^a^l- 

Ca  424. 

copyhold,  devised  his  estate  at  Cramlington,  which 
was  subject  to  a  mortgage  contracted  by  an  ancestor, 
and  also  another  estate,  to  be  sold ;  charged  tlie  same, 
and  also  all  his  personal  estate,  with  the  payment  of 
his  debts  ;  and  devised  the  residue  of  his  real  estate 
in  trust  for  his  brother,  in  strict  settlement. 

The  question  was,  whether  the  personal  estate  of 
H.  Lawson,  the  testator,  was  liable  to  the  payment 
of  this  mortgage ;  and  it  was  decreed  by  Lord 
Tliurlow  that  the  personal  estate  was  not  liable. 

On  an  appeal  to  the  House  of  Lords  it  was  con- 
tended for  the  appellants,  1.  That  although  a  devisee 
of  a  real  estate  has  generally  no  right  to  call  upon 
the  ;personal  estate  of  the  testator  to  disincumb^ 
the  real  estate  devised,  of  any  debts,  not  of  his  own 
contracting ;  yet  where  there  were  words  in  the  will 
which  showed  the  testator's  intention  that  his  personal 
estate  should  be  applied,  a  coiut  of  equity  would 
decree  such  application.  2.  That  in  this  case  the 
testator's  intention  was  clear,  that  this  debt,  as  well 
as  his  own  debt,  should  be  discharged  out  of  the  fund 
he  had  provided,  for  the  purpose  of  carrying  the 
whole  real  estate,  or  what  should  remain  of  it,  in  the 
course  of  succession  which  he  had  prescribed. 

On  the  other  side  it  was  said,  1.  That  by  the 
established  rules  of  equity,  the  personal  estate  of  the 
testator,  whose  will  does  not  require  such  an  appli- 
cation 6f  it,  is  not  to  be  applied  in  favour  of  those 
who  claim  his  real  estate,  for  the  purpose  of  exoiie- 
nitiBg  it  from  debts  not  originally  contracted  by 
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such  testator.     Courts  of  equity  distinguish  between 
the  debts  of  a  testator  and  the  debts  of  his  estate. 
If  the  testator  had  received  the  money  for  which  his 
real  estate  was  pledged^  his  personal  estate  having 
received  the  benefit  of  the  charge  made  upon  die 
real  estate,  would  in  equity  be  liable  to  disincumber 
the  real  estate  ;  but  if  the  testator's  ancestor  created 
the  charge,  the  testator's  personal  estate  not  having 
received  any  augmentation,  at  the  expence  of  the 
real  estate,  could  not  in  such  a  case  be  considered  as 
a  debtor  to  it ;  and  this  held  equally  whether  the 
testator  was  seised  in  fee  simple,  or  for  a  less  estate, 
in  the  lands  charged.    This  was  the  true  principle  of 
all  the  cases  determined  on  the  subject.     The  cir- 
cumstance of  the  testator's  having  been  personally 
liable  was  often  mentioned,  as  the  ground  of  decisioiis 
which  have  directed  the  application  of  personal  estate 
in  exoneration  of  real }  but  there  were  many  cases 
in  which  courts  of  equity  had  refused  to  direct  per- 
sonal estate  to  be  so  applied,  though  the  testator  had 
entered  into  covenants,  or  other  personal  engage- 
ments, to  pay  the  debt  for  which  the  real  estate  had 
been  pledged  by  his  ancestors,  or  those  through  whom 
he  claimed.    Each  of  these  principles,  however,  would 
exempt  the  personal  estate  of  H.  Lawson  from  being 
applied  towards  discharging  this  mortgage  upon  the 
Cramlington  estate,  which  was  contracted  by  his 
father,  unless  the  wiQ  of  H.  Lawson  required  it  to  be 
to  applied. 

2dly.  There  was  no  express  mention  made  of  the 
debt  in  H.  Lawson's  will,  nor  any  clause  that  a£S)rded  a 
proof  that  he  considered  it  as  his  debt  The  testator 
created  a  ftmd  for  the  payment  of  his  debts,  legaeies, 
and  funeral  expences ;  but  to  apply  that  fund,  or  any 
part  of  it,  in  discharge  of  the  mortgage  debt,  would 
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lie  to  dispone  of  it  for  the  payment  of  a  debt  which  Tankemllc 
certainly  was  not  kis  debt,  in  contemplation  of  law.  \'c^ju237 
The  decree  was  aflSrmed. 

36.  Where  a  person  only  purchases  an  equity  of  2"  Wbcrcan 
redemption,  his  personal  estate  will  not  be  applied  Redemption 
towards  payment  of  the  mortgage  money.  "  purchased* 

37*  'Thus  it  is  laid  down  by  counsel  in  the  year  Pockley  v. 
168 1,  as  a  doctrine  fiilly  established  in  Chancery,  1  vern^37. 
that  where  a  person  purchases  an  equity  of  redemp- 
tion, in  that  case,  although  he  pmrchases  the  land, 
subject  to  the  debt  due  on  the  mortgage,  and  must 
hold  the  lands  subject  to  such  debt,  yet  that  debt 
could  never  charge  his  person,  nor  did  it  in  any  sort 
become  his  own  proper  debt. 

38.  John  Aynesley  purchased  an  estate  from  Wil-  TweddeU 

.  T.  TweddeU 

liam  Aynesley,  which  was  subject  to  a  mortgage  for  2'Bro.R.iOK 
S,00O/. :  not  having  paid  it  off,  he  devised  the  lands, 
together  with  other  real  estates,  but  subject  never- 
theless to  the  payment  of  aU  liis  debts,  to  his  son,  in 
strict  settlement. 

Tbe  question  was,  whether  the  personal  estate  of 
Jdm  Aynesley  should  be  applied  in  discharge  of  this 
mortgage. 

Lord  Thurlow  said,  this  cas6  was  exactly  the  same 
with  that  of  Rochfort  v.  Belvedere,  5  Brown's  Pari. 
Ca.  299.  where  the  House  of  Lords  decreed  that  the 
personal  estate  was  liable  to  the  paymetit  of  the  mort« 
gage ;  but,  notwithstanding,  he  said  he  was  of  a  dif- 
fereiit  opinion.  The  personal  estate  never  was  liable, 
nor  was  the  party  ever  liable,  to  an  action  for  recovery  Ancaster  v. 
tf  the  money  j  and  therefore  it  ought  Hot  to  be  ap-  ^J^^l  24. 
.  }£ed  in  pajrment  of  the  mortgage. 

99.  A  covenant  from  the  pmcbaser  of  an  equity  of 
i^Klem^on  for  payment  c^  the  mortgage  money  will 
not  mal^e  his  personal  estate  liable  in  the  first  instance.  . 
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40.  Mr.  Leigh,  the  testator,  had  purchased  severat 
estates  subject  to  mortgages  ;  with  regard  to  one  of 
which,  he  entered  into  a  covenant  for  payment  of  the 
mortgage  money,  for  the  purpose  of  indemnifying  a 
trustee ;  and  as  to  another,  which  was  a  part  only  of 
an  estate,  subject  to  a  mortgage,  upon  splitting  the 
incumbrance,  both  parties  covenanted  to  pay  their 
respective  shares,  and  to  indemnify  each  other. 

Lord  Hardwicke  thought  these  covenants  would 
not  have  the  jcffect  of  making  the  mortgages  personal 
debts  of  the  testator,  they  having  been  entered  into 
for  particular  purposes ;  and  declared  his  opinion 
accordingly  in  the  decree. 

41.  Where  it  appears  to  have  been  the  intention  of 
the  purchaser  of  an  equity  of  redemption  to  make  the 
debt  his  own,  there  his  personal  estate  will  be  applied 
in  payment  of  the  money  due  upon  it. 

42.  A  person  agreed  to  purchase  an  estate  which 
was  in  mortgage  for  90  /.,  of  which  he  covenanted  to 
pay  86  /•  to  the  mortgagee,  and  4  /.  to  the  owner  <^ 
the  estate.  The  purchaser  died,  and  the  question  was, 
whether  the  heir  at  law  was  entitled  to  have  the  money 
paid  out  of  the  personal  estate  of  the  purch^tser. 

Lord  Hardwicke  was  of  opinion  that  h6  was,  1  st  It 
was  an  express  contract  to  pay,  and  the  represent- 
ative of  the  mortgagor  might  maintain  an  action  for 
the  money ;  and  so  might  the  mortgagee  oblige  the 
mortgagor  to  let  him  make  use  of  his  name  to  recover 
the  money.  This  was  as  strong  a  case  as  could  well 
come  before  the  Court 

^dly.  It  being  agreed  to  be  part  of  the  purchase 
money,  the  heir  would,  if  there  was  nothing  more  in 
the  case,  be  entitled  to  have  the  money  paid  out  of 
the  personal  estate,  as  where  one  articled  to  purchase 
an  estate,  and  dies  before  the  purchase  is  coinpleted. 
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4>d»  Where  a  vdfe  joins  with  her  husband  in  a  tnort-  Mortgage  by 
^age  of  her  estate,  and  the  money  is  applied  for  the  ^?^^*"^*n^ 
iiusband's  benefit,  the  personal  estate  of  the  husband 
^rill  be  first  applied  in  payment  of  the  mortgage. 

44.  Lord  Huntingdon  and  his  first  wife  joined  in  a  Huntin^on 
mortgage  for  a  term  of  years  of  her  estate  for  4,500  /.,  ^on  '*^**°**  • 
by  the  execution  of  a  power  of  Appointment,  to  pay  ^  Ab.Eq.62. 
for  the  place  of  captain  of  the  band  of  pensioners,  for  Ca.  i.' 
Lnord  Huntingdon,  who  promised  to  repay  the  money 
out  of  the  profits  of  the  place,  or  otherwise.    The 
mortgagee,  together  with  the  Earl  and  Countess, 
assig^ned  the  mortgage,  subject  to  a  proviso,  that  if  the 
Earl  or  Countess,  or  either  of  them,  should  pay  the 
money  and  interest,  the  term  should  cease. 
.     The  Earl  afterwards  paid  off  the  mortgage,  and 
procured  the  term  to  be  assigned  to  a  trustee  for 
himself. 

The  Countess  died,  and  the  Earl  having  married 
again,  made  his  will,  and  devised  the  mortgage,  with 
all  other  his  personal  estate,  to  his  executors,  in  trust 
for  his  children  by  his  second  wife.  The  son  of  the 
first  wife,  who  became  Lord  Huntingdon  upon  the 
death  o{  his  fitther,  filed  his  bill  to  have  the  term 
4tssigned  to  attend  the  inheritance,  which  had  descend- 
ed to  him  from  his  mother. 

.  Lord  Keeper  Wright  declared  he  could  not  decree 
for  the  plaintifl^  but  upon  the  usual  terms  of  redemp- 
tion, on  payment  of  principal,  interest,  and  costs^  and 
.discounting  profits. 

The  plaintiff  appealed  to  the  House  of  Lords,  in-  Anno  1702, 
sisting  that  he  was  in  effect  decreed  to  pay  the  mort- 
gage debt,  which'  was  wholly  a  debt  of  the  late  Earl, 
created  to  serve  his  particular  occasions,  and  never 
'was  in  any  shape  the  debt  of  the  late  Countess,  nor 
<did«ny  part  of  the  money  come  to  her  use.j  besidea 
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the  Earl  covenanted,  in  the  mortgage  deed,  to  pay 
and  satisfy  the  mortgage  money  and  interest ;  and 
this  covenant  being  in  fact  performed,  the  term  oughts 
not  any  longer  to  have  been  kqpt  on  foot,  miless  to 
attend  and  protect  the  inheritance,  but  not  to  chaige^ , 
it.    That  the  appellant's  mother  being,  at  the  tane- 
of  making  this  mortgage,  tenant  for  life,  \ntb  re-  , 
mainder  to  the  appellant  in  tail,  and  the  premises 
being  her  own  inheritance,  the  same  ought  not  to  be 
charged  &rther  or  otherwise  than  she  agreed  and 
consented :  and  it  could  not  be  imagined  that  she 
,    agreed  to  charge  her  land  any  otherwise,  than  to 
stand  as  a  security  for  the  money  which  her  husband 
had  occasion  for,  and  was  thereby  enabled  tp  borrow, 
and  to  be  exonerated,  when  he,  the  princqpial  debtor^ 
should  pay  off  the  debt.    But  she  never  meant  to 
make  any  absolute  gift  of  so  much  money  to  her 
husband,  or  that  her  estate  should  stand  mortgaged 
to  him,  or  any  in  trust  for  him,  for  that,  or  any  otiier 
sum.    That  it  appeared  by  proof  in  the  cause,  that 
the  Earl,  in  order  to  gain  the  Countess's  consent  to 
the  mortgage,  had  promised  that  he  would  pay  off 
the  money,  and  discharge  the  land :  but  if  the  Ead 
had  made  no  such  promise,  yet  he  ought  not,  in  con- 
science, to  be  deemed  a  mortgagee  or  incumbrancer 
upon  the  estate,  for  haxring  discharged  his  own  debt, 
which  he  alone  was  liable  to  pay,  and  to  be  sued  &t 
by  virtue  of  his  covenant :  and  it  was  not  agreeable 
either  to  reason  or  experience,  that  a  principal  ddirixxr, 
merely  by  paying  the  debt  he  owes,  should  become  a 
creditor,  and  charge  his  own  surety  with  the  payment 
of  the  debt,  by  any  means  or  contrivance  whatever. 

On  the  other  side  it  was  contended,  that  the  late. 
Earl  was  no  way  compellable  to  discharge  the  land  of 
his  debt ;  nor  did  the  Countess,  when  she  agreed  t9 

lO 
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mortgage  the  premises  for  raising  the  4,500  Z.,  desire 
>r  insist  on  any  covenant  or  agreement  for  that  pur- 
pose ;  but,  on  the  contrary,  by  the  assignment  of  the 
mortgage,  it  was  expressly  agreed,  that  on  payment 
of  the  4,500/.,  the  term  should  be  assigned  to  the  Earl 
iTid  Countess,  or  as  they  or  either  of  them  should 
lirect     That  the  Earl  was  so  far  from  intending  to 
exonerate  the  land,  by  his  paying  off  the  mortgage 
money,  that  he  not  only  took  care  to  have  the  mortgage 
assigned,  and  kept  on  foot,  but  also  considering  himself 
as  a  creditor  for  the  money  so  advanced,  he  con- 
stantly,  after  the  death  of  the  Countess,  kept  regular 
and  exact  accounts  of  his  receipts  and  pajonetits  re- 
lating to  the  mortgaged  premises.     That  it  was  cer- 
tainly  as  lawful  for  the  Earl  to  lay  down  the  motiey, 
and  take  an  assignment  of  the  mortgage,  as  it  would 
have  been  for  any  other  person  to  have  done ;  and 
therefore  it  was  but  reasonable  that  he  should  have 
the  like  benefit  thereof,  to  reimbiu^e  what  he  paid  for 
such  assignment,  as  a  stranger  might  have  had :  and 
since  the  Earl  had  thought  fit  to  leave  the  mopey  due 
on  this  mortgage,  as  a  provision  for  his  six  younger 
children,  who  had  very  slender  fortunes,  and  a  narrow 
subsistence,  it  was  hoped  that  there  would  appear  no 
ground  or  reason  to  reverse  or  alter  the  decree. 

It  was  ordered  and  adjudged,  that  so  much  of  the 
decree  as  was  complained  of  should  be  reversed,  and 
ttuit  the  premises  in  question  should  be  discharged 
from  the  demands  of  the  respondents,  and  the  term 
assigned,  as  the  appellant  should  direct. 

45.  Mr.  Alexander  and  his  wife,  who  was  thd  Pocockv, 
wughter  and  heir  of  one  Dayly,  made  a  mortgage  go4* 
of  the  wife's  estate.     The  husband  covenanted  to  ' 
pay  the  money,  but  the  equity  of  redemption  was 
reserved  to  them  and  their  heirs.     Mr.  Alexander, 
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the  husband,  died,  and  made  the  defendant  his  esce- 
cutor,  the  wife  surviving.    After  a  decree  to  account. 
The  question  was  upon  exceptions  to  the  Master's 
report,  whether  the  mortgage  money  should  stand 
charged  upon  the  land,  or  the  land  be  exonerated  out 
of  the  husband's  personal  estate.   Per  cur. — ^The  hus- 
band having  had  the  money,  is  in  equity  the  debtor, 
and  the  land  is  to  be  considered  but  as  an  additional 
security ;  and  so  decreed  it ;  according  to  the  judge- 
ment in  the  House  of  Peers,  in  the  case  of  Lord  and 
Lady  Huntingdon. 
Tate  V.  46.  The  wife  joined  with  her  husbai\d  in  a  fine  to 

^  «*'°*  ..on    raise  400 1  out  of  her  own  estate,  for  the  use  of  her 

2  Vera.  oo9. 

1  P.  Wms.      husband,  to  equip  him  as  an  officer  in  the  army. 

264.  rpjjg  question  was,  whether  the  husband's  personal 

estate  should  be  applied  to  exonerate  the  mortgage. 
Per  cwr.— ^The  wife  subjected  her  estate  to  supply 
the  wants  of  her  husband ;  it  must  be  taken  to  be  a 
debt  due  from  the  husband,  and  to  be  paid  out  of  his 
personal  estate,  if  he  be  able;  but  all  other  debts 
should  be  first  paid. 

2  Atk.  384.        47.  Lord  Hardwicke  has^  said — <^  Suppose  a  hus- 

band has  a  mortgage  upon  his  estate,  and  a  wife  joins 
with  him  in  charging  her  own ;  if  she  survives  him, 
though  her  estate  is  liable  to  the  mortga[gee,  yet  in 
this  court,  her  estate  shall  be  looked  upon  only  as  a 
pledge,  and  she  is  entitled  to  stand  in  the  place  of 
the  mortgagee,  and  to  be  satisfied  out  of  her  husband's 
estate/' 

48.  But  where  money  is  borrowed  on  the  wife's 

estate,  partly  to  pay  her  debts,  and  partly  for  the 

husband's  use,  the  husband  will  not  be  required  to 

'  jndemnify  his  wife's  estate  against  any  part  of  it. 

Lewis  V.  49<  On  a  bill  to  have  a  sum  of  1,IOO/L  paid  by  the 

Amb^  ISO. '    defendant^  as  having  been  borrowe4  V  him  on  the 
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security  of  his  late  wife's  estate.    Lord  Hardwicke 

said,  the  general  rule  was,  that  where  the  husband 

borrowed  a  ^um  of  money  for  his  own  use,  and  the 

^wife  joined  in  a  mortgage  of  her  jointure  for  repay-^ 

ment  of  it,  her  estate  should  be  a  creditor  on  the 

Husband  for  that  sum.     So  it  was  where  there  was 

I30  settlement,  and  the  wife  mortgaged  her  estate  of 

inheritance  to  raise  money  for  the  husband.     But 

there  was  iio  instance  where,  at  the  time  of  such 

mortgage  or  security  made,  if  at  the  same  time  a 

settlement  was  made  either  before  or  after  marriage, 

that  the  husband  was  considered  as  answerable  to  the 

wife's  estate,  for  the  money  borrowed  ;  that  was  an 

exception  out  of  the  general  rule ;  otherwise  it  would 

"be  v»y  inconvenient  to  men  that  were  going  to  be 

married,  and  nine  times  in  ten  contrary  to  the  inten-. 

tion  of  the  parties.     Besides,  in  this  case,  the  greatest 

part  of  the  money  borrowed  was  to  pay  off  a  debt  due 

from  the  wife  dum  sola ;  and  it  was  against  equity  to 

say  that  the  husband  ought  to  indiemnify  the  wife's 

estate  against  that  debt.     The  husband,  it  was  said^ 

was  Hable  to  the  wife's  debts  contracted  before  mar- 

riage  ;  and  so  he  was  j  but  if  he  was  not  sued  in  her 

lifetime,  he  was  not  liable  even  at  law,  unless  she  had 

a  separate  allowance,  and  left  any  thing  behind  her,. 

which  he  possessed  as  her  executor. 

.    It  was  said,  part  of  this  money  was  paid  to  the 

husband  and  wife,  not  in  order  to  disch^ge  the  wife's 

debts,  but  to  the  husband's  use ;  that  payment  to  the 

husband  and  wife  was  payment  to  the  husband  i  the 

court  would  not  however  set  up  two  presumptions^ 

but  adhere  to  one  only.     As  the  greater  part  was 

manifestly  not  intended  to  be  accounted  for  by  th$ 

husband,  to  the  wife's  estate,  so  he  should  take  it  that 

the  rest  was  not*    It  was  said  the  husband  gave  bond 

Vol.  II.  O 
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for  payment  of  the  money,  and  performance  of  cave-* 
nant8;  that  the  ci^editors  might  have  sued  him.  oo 
this  bond»  and  then  he  must  have  come  as  plaintiff 
into  the  Court  of  Chancery^  to  be  repaid  out  of  the 
wife's  estate,  which  the  court  would  not  have  done ; 
and  there  was  no  more  reason  for  it  then ;  and  he 
was  o{  opinion  the  court  would  have  relieved  him. 
Therefore  decreed  the  ddfendant  only  to  keep  down 
the  interest,  for  life,  &c. 

'    50.  If  however  it  appear  not  to  have  been  the  in- 
tention of  the  wife  to  stand  as  a  creditor  for  the 
mortgage  money,  the  husband's  personal  estate  will 
not  be  liable. 
Clinton  v.  A  bill  was  filed  by  the  widow  of  William  Clin* 

Hooper,        ^     ^^  j^        j^gj.  estate  exonerated,  by  the  estate  of 

her  husband,  from'  a  mortgage  made  by  the  husband 
and  plaintiif,  for  which  he  received  the  money.  The 
facts  were,  that  in  1746  the  plaintiff  intermarried  with 
WiUiam  Clinton,  who  was  then  in  indifierent  circum* 
stances,  and  received  jfrom  her  father  a  proper  fortune- 
In  176!^,  slie  became  entitled  to  some  real  estates, 
and  in  order  to  raise  money  for  her  husband,  she  joined 
with  him  in  a  mortgage  of  those  estates.  Afler  the 
death  of  Clinton  the  plaintiff  filed  her  bill  to  have  her 
estates  exonerated,  to  which  the  devisee  of  the  peN 
sonal  estate  and  executor  of  her  husband  put  in  an 
answer,  in  which  they  contested  the  plaintiff's  right, 
on  the  ground  that  it  was  a  voluntary  gift,  by  th« 
plaintiff  to  her  husband,  in  order  to  enable  him  to 
complete  a  purchase  which  had  been  made  at  her 
request ;  and  that  upon  settling  some  accounts,  the 
matter  respecting  the  mortgage  had  been'  fully  entered 
into,  on  which  occasion  the  plaintiff  admitted  she  had 
been  advised  to  claim  the  mortgage  money,  but  had 
relinquished  that  idea,  and  did  not  desire  it,  aad  pro- 
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to  discharge  the  same,  and  accept  the  pnivisHA 
made  for  her  by  her  husband's  will. 

Lord  Thuilow  admitted  parol  evidence  of  the  wife's  innesy. 
having  relinquished  this  demand  against  her  husband;  i6Ve8?'356, 
and  dismissed  her  bill. 

51.  Where  an  estate  in  mortgage  was  vested  in  a  Proportions 
person  for  life,  with  remainder  to  another  in  fee,  the  nanTfor  Life 
rule  formerly  was,  that  the  tenant  for  life  should  pay  and  ^e- 
one  tMrd,  and  the  remainder-man  two  thirds  of  the  man"  ^^' 
money  due   on    the    mortgage.      But    where    the  ^^'^^  ^r 
mortgage  is  not  redeemed  during  the  life  of  the  Free.  inCha. 
tenant  for  life,  the  person  in  remainder  cannot  com-  £?' 

pel   the  representatives   of  the   tenant  for  life  to  Battison, 
contrilMjte  towards  the  payment  of  the  mortgage  ^^^-^-i^^* 
money. 

52.  If  a  tenant  for  life  of  an  equity  of  redemption  Newliog 
pays  off  the  mortgage  money,  and  procures  the  term  I'vin^^Ab 
to  be  assigned  to  a  trustee  for  himself;  makes  im-  185. 
provemetits,  and  dies,  and  afterwards  the  remainder^ 

man  comes  to  redeem;  the  representatives  <^  the 
tenant  for  life  shall  have  an  allowance  of  two  thirds 
of  the  lasting  improvements,  but  nothing  for  the  other, 
third,  because  he  received  the  benefit  thereof"  during 
his  life ;  nor  will  interest  be  allowed  during  the  lifo 
of  the  tenant  for  life,  for  the  money  paid ;  for  he  was 
bound  to  keep  it  down  during  his  hfe. 

53.  Where  a  person  wiio  is  tenant  for  life  of  an  Where  Te- 
cstate  that  is  mortga^d,  pays  off  the  mortgage  money,  "^^  tI^^^ 
hb  personal  representatives  will  be  entitled  to  csdl  on  pays  off  a 
the  remainder-man  for  all  the  principal  money  so    ,^  ^^^' 
paad ;.  but  where  a  tenant  in  tail  pays  off  a  mortgage,  §  29. 

the  presumption  is,  that  this  was  done  in  exane^tstiefn  Tit.  2.  c.  1. 
6f  die  estate,  unless  the  contrary  appear.  ^^^* 

54..  4.  tenant  in  tail  of*  an  equity  of  redemption,  Kirkham 
under  his  father's  will,  paid  oft"  a  tiwtftgage  secured  y-^*»>^^' 
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Oil  the  estate,  by  a  term  for  years,  but  did  not  pro- 
cure an  assignment  of  .the  term,  and  afterwards  de- 
vised the  lands.  The  remainder-man  claimed  the 
.  lands,  the  estate  tail  not  being  barred,  discharged  €]£ 
the  incumbrance. 

Lord  Hardwicke  held,  that  there  being  a  term  for 
years  in  the  mortgagee,  which  stood  out  in  point  of 
law,  as  it  did  before,  no  assignment  in  law  having 
been  made  thereof,  none  of  the  parties  before  the 
court  had  the  legal  estate,  for  a  conveyance  of  which 
the  plaintiff  came ;  therefore,  that  conveyance  must 
be  upon  equitable  grounds.  So  far  as  it  appeared, 
tenant  in  tail  paid  it  off  with  his  own  money :  he 
might  have  taken  an  assignment  of  the  term,  either 
in  trust  to  attend  the  inheritance,  which  would  have 
ended  the  question,  or  in  trust  for  himself,  his  exe- 
cutqrs  or  administrators  j  which  would,  notwithstand^ 
ing  the  remainder  over,  have  kept  this  incumbrance 
on  foot  for  the  benefit  of  his  personal  estate,  and  those 
entitled  thereto  :  or  he  might  have  called  for  an  as* 
signment  of  it  during  his  life,  if  he  had  discovered 
this  limitation  in  remainder,  that  it  might  have  been 
made  for  the  benefit  of  his  executors,  not  of  the  re- 
mainder :  but  his  not  doing  any  of  these,  clearly 
proved,  that  he  conceived  he  had  the  absolute  owner- 
ship of  the  estate ;  and  the  Court  could  not  decree  to 
persons  claiming  this,  in  contradiction  to  \m  aj^rehen- 
sion  and  intent,  a  conveyance  of  the  inheritance,  and 
likewise  of  the  term,  without  making  a  satisfaction 
to  the  personal  estate  of  the  tenant  in  tail ;  as  that 
would  be  contrary  to  the  maxim,  that  he  who  would 
have  equity,  must  do  equity. 

The  plaintiffe  were  decreed  to  have  the  estate,  sub- 
ject  to  the  money  paid  by  the  tenant  in  tail,  in  dis- 
charge  of  the  mortgage. 
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35.  In  all  mortgages  it  is  expressly  stipulated  tHat  Of  Interest. 
the  mortgagor  shall  pay  interest  for  the  money  bor- 
roMred.     But  in  consequence  of  the  statute  12  Ann. 
St.  2.  c.  16.  §  !•  all  assurances  for  the  payment  of  any 
principal  money  to  be  lent,  whereupon  there  shall  be 
reserved  above  five  per  cent^  shall  be  utterly  void. 
And  Lord  Hardwicke  has  said,  that  if  a  mortgage  be  3  ^tk.  154. 
drawn  only  for  five  per  cent^  and  the  mortgagee  takes 
six ;  it  would  be  void  upon  the  word  take^  in  the 
statute. 

5Q.  By  the  statute  14  Geo.  III.  c.  79.  it  is  enacted; 
that  all  mortgages  which  shall  be  made  and  executed 
in  Great  Britain,  of  or  concerning  any  lands,  tene- 
ments, hereditaments,  &c.  being  in  the  kingdom  of 
Ireland,  or  in  any  of  the  British  colonies  or  planta- 
tions in  the  West  Indies,  to  any  of  his  majesty's  sub- 
jects, and  all  bonds,  covenants,  and  securities,  for 
payment  thereof,  and  the  interest  thereof,  and  all 
transfers  and  assignments  thereof,  jshall  be  as  good 
and  effectual  as  if  the  same  were  made  and  executed 
in  the  kingdom,  island,  plantation,  or  place  where  Tit.  32.  c.  26* 
the  lands,  &c.  severally  lie,  at  the  rate  of  interest 
allowed  in  those  places. 

57*  Interest  on  mortgages  is  due  de  die  in  diem  ; 
and  therefore  if  a  person  be  entitled  to  the  interest 
of  a  mortgage  for  his  life,  with  remainder  to  another ;  Edwards  v: 
his  executor  will  be  entitled  to  interest  up  to  the  day  2R  Wms. 
of  his  death.  176. 

58.  It  has  been  usual,  where  the  interest  of  money  jory  v.  Cox, 
lent  on  mortgage  is  reserved  at  the  rate  of  five  per  J*!®^-  "*  ^^** 
cent  J  to  insert  a.  proviso,  that  if  it  is  punctually  paid.  Strode  v. 
the  mortgagee  will  accept  of  four,  or  four  and  a  half  2  vem.  31 6* 
per  centj  which  is  allowed  to  be  good ;  but  where  Nichols  v. 
the  interest  reserved  was  five  per  cew^.,.with  a  pro-  3  Atk.51'9. 
viso  that  if  it  was  not  paid  within  two  motiths  after 
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it  became  du^,  it  should  be  raised  to  five  avd  a  half 
per  center  and  the  interest  was  not  paid  within  the 
time,  the  Court  of  Chancery  would  not  allow  the 
mortgagee  to  recover  the  additional  ha|f  per  cent.  ; 
because  it  was  in  the  nature  of  a  penalty^  and  there- 
fore relievable  in  equity. 

59*  It  is  held  in  an  old  case,  that  where  money 
was  lent  upon  mortgage  at  five  per  cent.y  and  the 
mortgagor  covenanted  to  pay  six  per  cent,  if  he  made 
default  for  the  space  of  sixty  days  after  the  time  of 
payment ;  the  Court  decreed  that  from  default  made 
he  should  pay  six  jper  cenL  ;  the  covenant  being  the 
agreement  of  the  parties^  was  not  to  be  reUeved 
against  bs  a  penalty.  And  the  same  doctrine  was 
held  by  the  House  of  Peers  in  1725,  on  an  appeal 
from  a  decree  of  the  Court  of  Chancery  of  IrelancL 
It  does  not  however  appear  how  a  distiActioa  can  be 
made  between  the  creation  of  a  penalty  by  a  proviso 
or  by  a  covenant. 

60.  It  is  a  general  role  that  interest  shall  not  be 
allowed  upon  interest  ^  and  that  no  agi eement,  entered 
into  at  the  time  when  a  mortgage  is  made,  w31  be 
sufficient  to  make  future  interest  principal. 

61.  A  mortgagee  compelled  the  mortgagoor  to  agree 
that  the  interest  should  be  tiuisked  into  principal  at  the 
end  of  every  six  months. 

Locd  Hardwicke  relieved  the  mortgagor  ^  and  said 
that  interest  was  seldom  allowed  to  be  turned  into 
principal,  except  upon  the  advance  of  fresh  monty; 
and  even  then,  it  was  reckoned  a  hardship  upon  the 
mortgagor,  and  an  act  of  expression. 

62»  There  are  however  seveial  exceptiona  to  this 
rule :  l""  Where  the  mortgagee  assigns  over  the  mork- 
gage  to:  a  stranger  bandjidej  with  the  consent  c£  tbe 
mortgagor  ^  all  money  paid  by  the  assignee  that  was 
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Arte  to  the  mortgagee,  will  be  considered  as  principal ;  Conway  r. 
and  the  assignee  shall  have  interest  upon  the  interest  5  Brof  Parh 
then  due,  and  paid  by  hira,  as  well  as  upon  the  prin-  ^**  ^^^' 
eipal  oriinnaUy  lent. 

2*  Where 

6a,  Where  an  account  is  regukrly  settled  between  xhtre  h  an 
tlae  parties,  and  signed  by  them,  it  will  carry  interest  >  Account 
because  in  such  a  case  there  is  an  implied  contract  Brown  v. 
on  the  part  of  the  debtor  to  pay.     And  all  contracts  ?p^^^"'' 
to  pay  (says  Lord  Thurlow)  undoubtedly  give  a  right  652. 
to  iiiterest  from  the  time  when  the  principal  ought  to  ^°^^*"™ 
be  paid.  2  Bro.  R.  2. 

64.  Where  an  account  is  settled,  between  a  mort-  Or  settled  by 
gagor  and  mortgagee,  by  a  Master  in  Chancery,  pur-  xefl^'v^' 
suant  to  an  order,  and  confirmed  by  the  court,  interest  Bellew, 
will  be  allowed  upon  what  is  due,  from  tlie  time  of  ca.'495.*' 
such  confirmation,  even  though  part  of  it  be  in  respect  2  Vea.  471. 
of  costsJ 

65.  Where  the  Court  of  Chancery  enlarges  the  3»  Where  the 
time  for  the  mortgagor,  that  is  a  favour,  as  he  would  lawed?  ^* 
otherwise  be  foreclosed  ;.  and  it  is  but  just  and  rea^ 
sonable  that  he  should  pay  for  it. 

66.  Thus  where  on  a  *  bill  to  foreclose,  principal,  Neale  v. 
interest,  and  costs  were  lumped  into  one  sum  by  the  Mo8eley,246 
Master ;  and  it  was  held  that  if  the  mortgagor,  or  a 
poisne  mortgagee,  prayed  longer  time  to  redeem,  they 
mist  pay  interest  for  the  whole  sum. 

67<r  In  the  case  of  infants,  interest  is  not  generally  Infants  are 
allowed  on  interest.  For  one  of  the  grounds  upon  2^vcrn!  392. 
which  intaest  is  turned  into  principal  is,  as  a  punish^ 
ment  on  th^  mortgagor  for  the  nonperformance  of 
\m  contract,  which  ought  not  to  operate-  against  an 
infanty  but  where  a  benefit  accfues  to  an  infant,  it 
is  otherwise. 

68.  J.  S,  mortgaged  his  estate  to  the  plaintiif  and  f^'cromwil 
^ied^  leaving  the  defendant  his  daughter  and  heir^  1  Ab.Eq.287V 
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who  was  an  infant,  and  had  nothing  to  subsist  on  but 
the  rents  of  the  mortgaged  estate ;  the  interest  being 
suffered  to  run  in  arrear  for  three  years  and  a  half, 
the  plaintiff  grew  uneasy  at  it,  and  threatened  to  enter 
on  the  estate,  unless  his  interest  might  be  made  prin- 
cipal ;  upon  which  the  defendant's  motlier,  with  the 
privity  of  her  nearest  relations,  stated  the  account, 
and  the  defendant  herself,  who  was  then  near  of  age, 
signed  it. 
^  The  account  being  admitted  to  be  fair,  it  was  held 

that  though  regularly  interest  should  not  carry  in- 
terest, yet  in  some  cases,  and  in  some  circumstances, 
it  would  be  injustice  if  interest  should  not  be  made; 
principal ;  and  the  rather  in  this  case,  because  it  was 
for  the  infant's  benefit ;  who  without  this  agreement 
would  have  been  destitute  of  a  subsistence. 
Who  are  69-  All  persons  seised  in  fee  simple  of  lands  which 

In^^esu  ^^^  ^®  ^^  mortgage,  are  bound  to  pay  the  interest,  and 

even  a  tenant  for  life  may  be  compelled  by  the  per-. 
Tit.3.c.  1.     sons  in  remainder  or  reversion  to  keep  down  the 
^  interest  of  a  mortgage. 

70.  But  where  a  pei-son  is  tenant  in  tail  in  posses- 
sion, and  in  receipt  of  the  rents  and  profits,  of  lands 
which  are  mortgaged,  with  a  remainder  over ;  if  the 
tenant  in  tail  suffers  the  interest  to  run  in  arrear  j 
neither  the  issue  in  tail,  nor  the  remainder-man,  can 
compel  him  to  pay  the  interest  incurred  during  his 
.  possession.     For  in  such  a  case  the  courts  of  law,  a^ 
well  a'fe  those  of  equity,  consider  the  remainder  or 
reversion  to  be  in  the  power  of  the .  tenant  in  tail. 
Nor  will  the  personal  estate  of  the  tenant  in  tail  be 
liable,  after  his  death,  to  the  payment  of  the  interest 
accrued  in  his  lifetime.  ..    ... 

Chaplin  V.       .   71*  A  pcrsou  made  a  mortgage  for  years;  then 
Wm8.*235.     entailed  the  estate  mortgaged  on  himself  and  the  heirs. 
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male  of  his  body,  remainder,  to  his  brother,,  and  died 
leaving  issue  an  infant  son^  who  suffered  the  interest 
to  incur  on  the  mortgage  for  several  years,  and  died 
just  before  h^  came  of  age,  leaving  a  personal  estate. 
Whereupon  it  was  objected  that  the.  executors  of  the 
juaf^Liit  son,  seeing  their  testator  took  the  rents  and 
profits  of  the  estate,  ought  to  keep  down  the  interest ; 
the  rather  for  that  he  never  had  it  in  his  power  to 
bar  the  remainder  by  a  recovery. 

Lord  Talbot  said  there  was  no  precedent  of  a 

tenant  in  tail  being  obliged  to  keep  down  the  interest 

on  a  mortgage  :  a  tenant  for  life  was  without  doubt 

compellable  to  do  it ;  but  as  a  tenant  in  tail  had  aix 

estate  which  might  last  for  ever,  and  the  remainder 

over  was  not  assets,  nor  regarded  in  law  ;  and  as  such 

tenant' in  tail  had  a  power  over  the  estate,  to  commit 

any  waste  or  spoil  thereon,  a  court  of  equity  had  never 

enjoined  him  to  keep  down  the  interest.     Wherefore 

he  refused  to  make  any  order  upon  the  executors  of 

the  tenant  in  tail,  to  pay  the  arrears  of  interest ;  though 

it  appeared  there  was  near  20  years  interest  due  j  and 

though  the  tenant  in  tail  died  during  his  infancy,  and 

consequently  before  it  wats  in  his  power  to  have  barred 

the  remainder  by  a  recovery. 

72.  It  was  however  determined  in  a  subsequent 
case,  that  although  a  tenant  in  tail  of  full  age  W£^s  not 
obliged  to  keep  down  the  interest  of.  a  mortgage,  for 
the  benefit  of  the  remainder-man  or  reversioner  ; 
yet  where  an  infant  was  tenant  in^tail  of  lands  in 
mortgage,  and  his  guardian  or  trustees  were  in  the 
receipt  of  the  rents  and  profits,  he  should  be  liable 
to  the  payment  of  the  interest,  as  far  as  the  rents  and 
profits  would  extend. 

73.  Jane  Pitt  was  tenant  for  life,  with  power  to^  Cruise,  dtcd 
charge  any  sum  pot  exceeding  4,000/,  on  the  estate,  ^  ^es.  478. 


302  TiOe  XV.   Mortgage.  Ck.  m  §  7S~76- 

which  was  liixated  to  her  sdn  |William  Pitt  in  ta^ 
remainder  to  the  r^ht  heirs  of  his  father.  Jane  Pitt 
charged  the  estate  accordingly,  and  died«  William 
Vitt  died  without  issue^  and  under  age,  leaving  the 
interest  in  arrear. 

The  court  determined  that  W.Pitt  being  an  in£uit» 
his  guardian  ought  to  have  applied  the  rents  and  prc^  i 
fits  of  the  estate  to  keep  down  the  interest ;  therefore 
'*   what  ought  to  be  done  by  the  guardian,  should  be 
considered  as  done  ;  and  consequently  the  real  estate 
discharged,  so  far  as  the  rents  a:nd  profits  in  the  life 
of  the  infant  would  go  in  discharge  :  but  if  that  waa 
not  sufficient,  *  it  was  to  be  an  incumbrance  on  the 
remainder. 
Amesbury  v        7*'  ^^  ^  tenant  in  tail  of  land,  or  the  husband  <rf  a 
Brown,  tenant  in  tail,  pays  the  interest  of  a  mortgage  on  the 

1  Vcs  477  ' 

estate  tail,  neither  he,  nor  any  person  in  his  places 

will  be  permitted  to  set  up  that  as  a  fact  undone  ^  but 

the  remainder-man  shall  have  the  benefit  of  it. 

Mortgage  J5.  In  consequence  of  the  principle  that  all  more* 

payabfe  to      g^g^*  ^®  deemed  part  of  the  personal  estate,  it  is 

the  Execu-     now  fully  estaUished  that  the  money  due  upon  mort^ 

tor* 

Th'    b         S^^  ^^  ^^  ^^  P^  ^  ^^  executor  of  the  mortgagee^ 
rough  V.  Ba-  by  reason  of  a  rule  of  equity  that  the  satis£u:tion 
Ca.'283.^^      should  accrue  to  the  fund  which  sustained  the  loss. 
Winnev.  76.  Where  a  person  having  a  vamtgBfge  in   fee^ 

2'cha.Ca*5i.  ^^^^^^  ^^  ^*  ^^^  ^^^  tenemente  to  the  pkuntifl; 

and  after  giving  several  legacies,  ganre  all  the  residue 
of  hid  personal  estate  to  (leaving  a  blank  which  he 
never  filled  up),  whom  he  appointed  sole  execiitocr 
The  plaint^,  as  devisee  of  aU  the  lands  and  tenements, 
claimed  the  mortga^  money.  Bat  the  adnumatnu 
trix  insisted,  that  by  the  rule  and  course  of  the  coucti 
where  lands  were  mortgaged,  the.mpney  waa  account- 
ed part  of  the  personal  estate,,  though  the  Hiort^age 
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Mras  in  fee  ;  even  where  the  money  was  made  payable 
to  the  mortgagee  and  his  heirs.  That  tlie  personal  Canning  v. 
esta^te  being  devised  to  the  executor,  was  a  good  de-  ca.  187, 
claration  that  it  should  go  to  the  executor,  though 
voicl  as  a  devise,  for  want  of  naming  an  executor, 
stnd  consequently  belonging  to  the  administratrix. 
Decreed  accordingly. 

77*  It  has  been  stated,  that  in  all  cases  of  mort- 
gages, the  money  borrowed  is  the  principal^  and  the 
land  the  accessary :  it  follows,  that  when  the  debt  is 
discharged,  the  interest  of  the  mortgagee  in  the  land 
ceases  in  equity,,  though  the  legal  estate  continues  in  ante,c.2.§4i. 
him. 
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ing to  their 
Priority. 


Section  1. 

TTTT'HERE  thete  are  several  mortgages  on  an 
^  ^  estate,  they  must  be  paid  according  to  the 
priority  of  their  respective  dates ;  in  pursuance  of  a 
rule  adopted  from  the  civil  law ; — Qui  prior  est  tem^ 
pore^  potior  est  injure. 

2.  Where  a  clause  is  inserted  in  a  mortgage  deed^ 
by  which  the  lands  mortgaged  are  made  a  security 
for  any  farther  sums  which  shall  be  advanced  by  the 
mortgagee,  a  subsequent  loan  will  be  consider^  as 
part  of  the  original  transaction,  and  will  have  a  prio- 
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Tity  over  a  second  mortgage,  though  subsequent  to 
such  second  mortgage ;  and  though  the  first  mort- 
gagee had  notice  of  the  second  mortgage  at  the  time 
when  he  made  the  subsequent  loan. 

3.  A.  mortgaged  to  B.  for  a  term  of  years,  to  secure  Gordon  v. 
a  sum  of  money  already  lent,  and  also  such  other  sums  fvln^Ab  52  ^ 
as  B.  should  afterwards  lend  or  advance  to  him.  A. 

'luade  a  subsequent  mortgage  to  C.  for  a  certain  sum, 
Avith  notice  of  the  first  mortgage  ;  and  then  the  first 
mortgagee,  having  notice  of  the  second  mortgage, 
advanced  a  further  sum.  The  question  was,  upon 
•what  terms  the  second. mortgagee  should  redeem  the 
first  mortgage. 

Lord  Cowper  declared  the  second  mortgagee  should 
not  redeem  the  first  mortgage  without  paying  all  that 
was  due,  as  well  the  money  lent  after,  as  that  before, 
the  second  mortgage  was  made  ;  for  it  was  the  folly 
of  the  second  mortgagee,  with  notice,  to  take  such  a 
security. 

4.  Where  there  are  several  equitable  interests  af-  2  P.  Wms. 
fecting  the  same  estate,  they  will  also  attach  upon  it,  ^^^• 
according  to  the  respective  times  at  which  they  com- 
menced.    It  being  a  rule  of  the  Court  of  Chancery, 

that  equity  follows  the  law. 

5.  Mortgages  are  however  not  preferred,  in  a  court  But  not  pre- 
of  equity,  to  statutes,  judgements,  or  recognizances;  [utwf  Ju^" 

*  but  each  of  these  securities  takes  place  according  to  ments,  &c. 
the  priority  of  its  date,  in  the  same  manner  as  in  a 
court  of  law. 

6.  Sir  W.  Bassett  being  seised  in  fee  of  several  Symmcs  v. 
real  estates,  and  indebted  to  several  persons,   by  4  bJ^^p^i; 
mortgages,  judgements,  and  otherwise  j  devised  all  Ca.328. 

'  his  estates  to  trustees,  to  bfe  sold  for  the  payment  of 
his  debts  and  legacies,  < 
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Omtrover»es  having  arisea  among  the  creditors; 
txMM^eming  the  {morityof  their  respective  secuiitiei; 
two  ssits  were  instituted  in  the  Court  of  CSiancety, 
where  it  was  decreed  that  the  money  arising  ftotn 
the  sale  shoidd  be  applied,  in  the  first  place,  to  pay 
the  mortgages,  and  in  the  next  place  the  judgement 
and  statute  creditors. 

The  persons  whose  judgements  were  prior •  to  the 
mortgages  appealed  to  the  House  of  Peers,  insisting 
that  they  ought  to  be  paid  their  several  debts  accoid- 
ing  to  the  due  course  of  law  and  equity ;  that  their 
securities  by  judgement  did  in  law  affect  liie  real 
estate,  and  the  trust  thereof,  from  the  several  days 
on  which  such  judgements  were  signed,  without  the 
aid  of  the  will ;  therefcMre  ought  to  take  place  accord- 
iiig  to  their  respective  prioritfes,  as  well  on  equities 
of  redemption,  as  on  legal  estates ;  more  especially  in 
preference  to  mortgages  which  were  not  in  being  when 
those  judgements  were  signed ;  which  could  not  there- 
fore take  from  the  appellants  any  security  that  was 
before  legally  or  equitably  vested  in  them  j  or  render 
their  judgements  in  any  degree  less  eflfectud  than 
they  were  at  the  respective  times  erf'  signing  the  same. 
On  the  other  side  it  was  said,  that  the  equity  of 
redemption  of  the  testator's  estate  was  actually  mort- 
gaged, without  notice  of  the  judgements,  and  befi^re 
the  same  were  extended ;  that  therefore-  those  mart, 
gages  ought  to  be  satisfied  before  them.     Tliat  in  a 
court  rf  equity  judgement  creditors  could  only  com.^ 
pel  the  sale  of  an  estate  of  inheritance  for  their 
satisfaction  ;  if  that  estate  happened  to  be  in  mort- 
gage, it  was  not  reasonable  that  the  mortgagees 
should  be  decreed  to  convey  to  a  purchaser,  without 
first  receiving  their  money. 
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It  was  ordered  that  the  appellants  should  be  let 
into  a  satisfaction  of  their  debts  according  to  the 
priority  of  their  several  securities. 

7.  Where  incumbrances  are  all  merely  equitable,  a  Legal  incum- 
Qiortgage  <rf  the  legal  estate  to  a  person  who  has  no  fen-ed  to^*^** 
notice  of  such  incumbrances,  will  give  such  mort«  Equitable 
gagee  a  priority  over  them.      But   if   any  of  the 
equitable  incumbrances  are  excepted,  that  circum* 

stance  will  give  them  a  priority  over  those  that  are 
not  excepted. 

8.  T.  Gibson  and  Co.  being  scriveners,  and  having  Ingram  v. 
large  sums  of  money  of  other  peoples*  in  their  hands,  S'^^^p* 
had  lent  Mr.  Stiles,  upon  a  mortgage  of  the  manors  1752. 

of  Brenihil  and  Cadenham  and  other  lands  in  Wilt-  ^^^'  ^^^* 
shire,  several  sums,  which  in  1743  were  reported  to 
amount  to  above  50,000/.,  and  those  estates  were 
then  decreed  to  be  sold  for  payment  thereof.  Before 
this,  Gibson  and  his  partners  had  given  declarations 
of  trust  to  several  of  their  creditors,  who  had  money 
in  their  hands,  •  assigning  them  several  parts  of  the 
mortgage  money  due  by  Mr.  Stiles,  and  declaring 
themselves  trustees  for  them  according  to  their 
respective  demands.  These  declarations  of  trust 
amounted  originally  to  27,900/.,  of  which  2,000/.  was 
to  be  paid  out  of  8,^00/*  due  to  Gibson  and  Co.  by 
Sir  John  Eyle^  upon  the  manor  of  Gidea  Hall ;  and 
the  remaining  25,900/.  out  of  the  money  due  upon 
Bremhill.  Gibson  and  Co.  were  reported  the  best 
purchasers  of  Bremhill  and  Cadenham,  the  first  at 
50,000/.  and  the  last  at  10,000/. ;  this  report  being 
confirmed;  by  lease  and  release  in  1744,  ft'emhiU 
was  conveyed  to  Gibson  and  Sutton,  who  were  the 
sm^ving  partners ;  Cadenham  was  conveyed  to  a 
tnistee  for  them. 
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Gibson  and  Co.  deing  indebted  by  two   sevem 
bonds  to  Mr.  Pelham  in  23^500  L  and  interest^  and 
to  Mr.  Winnington  in  1 5,000/.  and  interest^  by  lease 
and  release,  in  174«4,  conveyed  to  Mr.  Pelham  and 
Mr.  Winnington  all  their  interest  in  Gidea  Hall, 
which  had  been  then  lately  conveyed  to  trustees  to 
sell,  for  payment  of  the  debt  due  to  Gibson ;  and 
also  conveyed  to  them  the  manor  of  jBremhill,  and 
other  lands  which  had  belonged  to  the  late  Mr.  Stiles, 
with   a  proviso  for    redemption   upon  pa3anent  of 
23,500/.  and  interest  to  Mr.  Pelham,  and  15,000  i  and 
interest  to  Mr.  Winnington ; .  but  in  the  deed  was 
contained  an  exception  of  an  assignment  and  decla- 
ration of  tmst  made  by  Gibson  and  Co.  in  October 
1735  to  John  Witham  for  7>000i  and  interest,  part 
of  the  money  due  to  them  from  Stiles  on  the  secuntv 
of  Bremhill ;  another  to  Sarah  and  Benjamin  Lethui- 
lier^  of  18th  February  ly^l,  for  5,500/.,  part  abo  of 
that  security ;   another  to  Hinde  and  Pickard^  of 
20th   of  February  I74I,  for  2,0OO/.,   as  part  also 
thereof;  another  ta  Ashby,  of  8th  April  17*2>  for 
2,500/.  on  the  same  account ;  another  to  Sarah  Le^ 
thuilier,  of  2d  September  1742  for  2,000/1  part  of  the 
jnoney  secured  upon  Gidea  Hall. 

The  manor  of  Gidea  Hall  was  afterwards  sdd|  and 
31  r.  Pelham  in  a  great  measure  paid  off  out  of  the  pur- 
chase money,  as  was  also  Sarah  Lethuilier  her  SOOOiL 

T.  Gibson  died  in  1744.  Sutton,  the  surviving 
partner,  being  a  bankrupt,  and  there  being  a  consider- 
able  deficiency  for  payment  of  the  creditors^  the 
^laintiff^  as  executor  to  Mr.  Winnington,  brought  his 
bill  for  a  sale  of  Bremhill,  and  the  other  premises 
.comprised  in  the  mortgage  of  1744,  and  to  have  the 
priority  of  such  creditors  as  had  any  demands  on  the 
mortgaged  pr'Cmises  settled. 
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Tt  came  out  upon  IJie  axuiweiB  of  the  defendantt, 
tiiat  there  were  several  other  creditors,  wfao,  previous 
to  Mr.  Felham  and  Mr.  Winnington's  mortgage,  had 
asaigiiin^its  and  declarations  <^  trust  c^  and  upon  the 
mortgage  money  secured  by  Brmihill,  moat  of  which 
iv^ere  prior  in  time  to  those  excepted  in  Mr.  Pelham 
^tnd  Mr.  Winnington's  mortgage. 

Xhe  question  made  between  the  defendants  wasFt 

wheflier   the  excepted   and  unexcepted   creditors^ 

being  all  but  equitable  incumbrancers,  under  their 

several  declarations  of  trust  from  G9>8on  and  Co. 

were  not  to  be  satisfied  accoi^ng  to  their  several 

priorities ;  or  wheCher  those  excepted  had  not  gained 

a  preference,  by  the  notice  which  Mr.  Pelham  and 

Mr«^  Winnington  had  of  their  demands ;  for  Mr.  R 

and  Mr.  W.  having  the  legal  as  well  as  an  equitable 

estate  in  them,  it  was  allowed  that,  till  after  they  were 

satisfied,  nothing  more  could  be  drawn  from  them 

than  the  sums  excepted  in  their  mortgage. 

Lord  Hardwicke.  r- The  bill  is  brought  by  the 
plaiBti£^  as  representative  of  Mr.  Winnington,  for  a 
satisfaction  of  his  deinand  out  of  the  mortgaged 
premises,  and  if  those  not  sufficient,  out  of  Gibson's 
general  estate.  Next,  to  have  the  priority  of  the 
several  creditiMB  settled.  In  this  arises  a  question 
between  the  unexcepted  and  excepted  creditors,  in 
I  the  conveyance  made  to  Mr.  Pelham  and  Mr.  Win-^ 
mngton ;  whether  the  exception  of  some  of  the 
creditors  taken  spin'sim,  and  not  as  they  stood  in 
point  of  time,  will  give  them  any  preference  to  ^hose 
^o  were  not  excepted. 

Mr.  Stiles  was  seised  of  these  two   manors  of 

Braohill  and  Cadenham,  and  having  borrowed  upon 

«  mortgage  50,000/1  of  Gibson  and  Sutton,  scri^ 

vcncrs,  they,  who  lent  their  clients'  money,   gave 

Vol.  IL  P 
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them  security  by  declarations  of  trust,  upon  the 
-security  which  they  had  themselves  from  Mr.  Stiles. 
The  declarations  of  trust  thus  given  by  them,  amounted 
•originally  to  27,900 /•,  of  which  2,000/.  was  part  of  s 
debt  from  Sir  John  Eyles,  secured  on  Gidea  Hall. 
iMr.  Stiles  being  dead,  Gibson  and  Sutton  being  re- 
ported the  best  purchaser  of  Bremhill  and  Cadenham, 
.and  having  got  in  the  legal  estate  in  May  1744,  they 
in  June  following  canvey  these  premises  by  way  of 
security,    to   Mn  Pelham   for    23,500/1,     and    to 
Mr.  Winnington  for  15,000/.  payable  on  the  15th  of 
December  then  next,  in  which  security  they  except 
several  •  declarations  of  trust  upon,  aind  assignments 
of,  part  of  the  mortgage  money  secured  on  Bremhill, 
amounting  to  20,000/.,'  and  one  of  2000/.,  secured 
upon  the  money  due  irom  Gidea  HalL     Hence  it  k 
clesT  tRat  Mr.  Pelham  and  Mr.  Winnington  had  notice 
of  these  incumbrances,  but  as  clear  that  they  had 
no  notice  of  any  other.     After  this  Gibson  dies, 
and  Sutton  becomes  a  bankrupt ;  now  it  is  come  to 
be  a  question  between  their  creditors,  excepted  in 
Mr.  Pelham    and  Mr.  Winnington's   securities  and 
those  not  excepted ;  whether  they  all  shall  «tand  in 
their  priority,  in  order  of  time ;  or  whether  tho«e 
excepted  have  thereby  gained  any  pr^erehce  to  Ae 
others.    No  case  exactiy  similar  to  the  present  has  j 
been  cited,  and  I  wish  that,  all  being  equally  fair  and 
honest  creditors,  I  could  in  this  general  shipwreck 
let  tliem  <ajll  in  equally;  but  as  the  rules  oi  the 
Court  yriU  not  warrant  me  in  so  doing,  one  or  the 
^er  set  of  x^reditors  must  lose. 
:.  The  questions  therefore  are,  1st,  How  the  right 
stood  as  lb€|;ween  themselves  before  the  conveyance 
to  Mr.  Pelham  and  Mr.  Winnmgton?    2diy,  What 
alteration  was  made  by  that  conveyance  ? 


t 
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As  to  the  first,  all  the  creditors  being  but  eqiiitable 
incumbrancers,  and  none  of  them  having  a  betteD 
right  to  call  for  the  legal  estate  thaa  the  other^  the 
rule  Qui  prior  est  tempore^  poti<Mr  est  in  jvre^^  must 
have  place  between  them  ;  and  yet  they  bad  left  in 
the  power  of  Gibson  and  Sutton  to  give  a  preference 
to  any  one  of  them .  they  pleased,  even  to  the  very 
last  of  them,  by  granting  him  the  legal  estate,  who 
must  then  have  been  preferred  to  all  the  rest ;  for 

having  got  the  law  on  his  side,  and  equU  equity  rp^^  j2.  c.3 
with  the  others,  this  Court  could  not  take  the  benefit  S  33. 
of  the  law  from  him. 

The  next  question  is,  whether  the  excepted  creditors 
have  gained  any  preference,  by  that  exception,  which 
on  the  one  hand  is  contended  ^  be  notice  sufficient 
to  Mr.  Pelham  and  Mr.  Winnington  to  make  them 
trustees  for  such  excepted  creditors  ;  and  on  the 
other,  is  said  to  be  only  a  notice  to  them,  that  ^o 
much  and  no  more  was  to  be  drawn  out  of  their 
estate,  but  that  they  were  no  way  concerned  to  whom 
the  money  drawn  from  them  should  be  paid.  I  am 
sorry  to  say  that  the  exception  has  the  efiect  of 
making  Mr.  Pelham  and  Mr.  Winnington  trustee^  for 
the  excepted  creditors ;  because  I  heartily  wish  all 
the  creditors  could  come  in  equally  ;  but  not  having 
the  power  of  making  it  so,  the  rule  of  the  Court 
must  take  plape.  .       . 

The  argument  used  for  the  excepted  put  the 
unexcepted  creditors  to  a  dilemma.  We  ate,  say 
they,  prior  to  Mr.  Pelham  and  Mr,  Winnington,  who 
are  prior  to  you,  consequently  we  must  be  prior  to  you 
too.  Had  this  been  a  conveyance  with  a  covenant 
firom  Mr.  Pelham  and  Mr.  Winnington  to  pay  those 
cfeditors;  it  had  been  impossible  to  say  that  the  other 
creditors  should  hai^  Miy  b^efit  of  that  covenant, 
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but  Mr.  I^lham  and  Mr.  Winbington  would  have 
baen  n^t  only  trustees  for,  but  debtors  to,  those 
whom  they  had  so  covenauted  to  pay ;  or  had  the 
conveyance  been  to  trustees,  to  raise  money  by  sale 
9t  mortgage  to  pay  these  creditors,  and  then  to  pay 
Mr.  Pelham  and  Mr.  Winnington,  the  legal  estate 
being  conveyed  for  their  benefit,  would  have  given 
them  a  preference.  Now  this  conveyance,  though 
by  way  of  mortgage,  to  Mr.  Pdfliam  and  Mr.  W«- 
nington,  comes  very  near  a  conveyance  to  trustees  to 
«eU,  as  those  creditors  could  only  have  remedy  by  a 
sale ;  for  having  no  legal  estate  in  them,  a  decreeof 
foredosure  would  have  signified  nothing  to  them,  as 
fbredoswe  is  of  no  effect  but  where  the  party  fere- 
closing  has  the  legal  estate.  The  question  therefore 
tiims  upon  the  xules  of  the  Court  as  to  notice,  which 
binds  the  conscience  of  the  party,  as  to  the  right  of 
another  party,  whereof  he  has  notice  ^  and  this  Court 
^ways  raises  an  implied  trust  from  that  notice.  So 
Mr.  PeBuun  and  Mn  Winnington  having  notice  of 
these  excepted  creditors,  became  trustees  for  them, 
and  their  conscience  was  bound  as  to  uiose  crediton^ 
demands ;  but  could  not  be  so  as  to  other  creditors^  of 
whom  they  had  no  notice.  ^Upon  the  rules  of  tbt 
Court,  therf£o(e,  I  am  of  opinion  that  I  cannot  divest 
the  excepted  creditors  of  the  right,  they  have  acquired 
by  Mr.  Pelham  and  Mr.  Winnington's  having  notice 
of  their  demands. 
Where  Po6-  9*  It  has  been  laid  down  by  the  late  Mr.  Justioi 
TUieD^ds^  BuUer,  that  whese  a  second  mortgagee  is  in  possessioa 
res  a  of  the  titie  deeds,  that  circumstance  will  entitle  him 

otJSev.  to  a  priority  over  the  fi«t  mortgagee;  because  wh«t 
Morgan,  a  pflcson  kuds  money  upon  mortgage,  without  x& 
'""^'^^-^  '    ^tmiag  the  delivery  of  the  title  deeds,,  he  therefaj 

^sables  the  morfgagw  to  practise  a  i^mid  iiqpa^ 
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person.  This  rule  is  however  much  too  general ;  at 
there  are  many  cases  in  which  the  title  deeds  cannot 
be  delivered  up:  it  is  therefore  now  settled,  that 
nothing  but  a  voluntary,  distinct,  aild  unjustifiable  '^^^^  of  Eq. 
concurrence,  on  the  part  of  the  first  mortgagee,  td  ^  4/  ^' 
the  mortgagor's  retaining  the  title  deeds,  fthall  be  a 
reason  for  postponing  his  priority. 

10.  Thus  where  it  appeared  that  the  mortgaffOf  Z^^^^  7r 
,_ti_         i^i/*  1^^  RittieU,  1  Ab. 

got  back  the  title  deeds  from  the  first  mortgagee,  £q,32i. 

upon  a  reasonable  pretence.  Lord  Cowper  dismissed 
the  bill  brought  by  the  second  mortgagee  to  postpone 
the  first.. 

11.  Mr.  Fonblanque  mentions  a  ease,  where  it  ap-  Knner  y. 
pearing  that  the  first  mortgagee  had  required,  and  was  iv^™^  gq 
assured  by  the  mortgagor  that  he  had  delivered  to'  B.i.c.3.§4. 
him  all  the  title  deeds ;  Lord  Thurlo^  held,  there 

must  be  a  voluntary  leaving  of  the  deeds  to  entitle 
the  second  mortgagee  to  a  priority; 

12.  In   another  case  Lord  Thurlow  held  that  a  Tourle  7. 
mortgagee  of  a  reversion,  who  had  not  the  titld  R.efio, 
deeds,  should  not  be  postponed  to  a  second  mort- 
gagee, whose  mortgage  was  made  tAet  the  mortgagor* 

had  come  into  possession,  and  who  had  got  the  title 
deeds ;  there  being  neither  fraud  nor  gross  negli- 
gence. 

13.  One  Basnett  having  deposited  the  title  deeds*  Plumb  v. 

of  an  estate  in  the  hands  of  Plumb,  to  whom  he  was  r"J32.^"'^'' 
indebted,  afterwards  mortgaged  the  estate  to  Fluit, 
to  whom  he  was  also  indebted.  Basnett  having 
become  a  bankri^t.  Plumb  filed  his  bill  against  fluit 
for  a  sale  of  the  estate,  and  to  restrain  the  defendant 
from  proceeding  at  law  to  recover  possession  of  the 
premises.  , 

The  circumstances  of  flie  transaction  were  disputed. 
The  plaintiff  endeavoured  t6  fix  the  defendant  with 
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actual  notice  of  the  deposits,  and  for  that  puipoae 

«  _ 

read  the  testimony  of  Basnett,  i^ho  swore  that  he 
had  ihfornied  the  defendant  of  the  deposit  of  the  title 
deeds,  before  the  execution  of  the  mortgage ;  and 
this  evidence  was  adn^tted  by  the  Court 

Lord  Chief  Baton  Ejre  said — ^The  legal  estate 
being  in  the  defendant,  the  question  was,  whether 
the  plainti£P  could  raise  a  trust  upon  his  estate,  so  as 
to  gain  a  priority  for  his  own  demand.     It  was  fully 
settled  that  a  deposit  of  tide  deeds,  as  a  security  for 
a  debt,  amounted  to  an  equitable  mortgage*     If  the 
plaintiff  could  prove  actual  or  constructive  notice  of 
the  deposit  in  the  defendant,  it  raise'd  a  trust  in  him 
to  the  amount  of  that  equitable  mortgage.     As  to 
the  evidence  of  actual  notice,  the  testimony  cf  Bas- 
nett  alone,  unsupported,  and  opposed,  was  too  weak 
to  found  a  decree,  or  even  to  direct  an  issue  upon  it 
Swearing  to  the  fraudulent  intention  of  his  own  deed, 
he  could  expect  little  credit  in  a  court  of  equity.    A 
great  deal  had  also  been  said  about  constructive 
notice,  which  he  took  to  be  in  its  nature  no  more 
than  evidence  of  notice,  the  presumptions  of  which 
were  so  violent,  that  the  Coiut  would  not  allow  even 
pf  its  being  controverted.    Thus,  if  a  mortgagee  had 
a  deed  put  into  his  hands,  which  recited  another 
deed,  that  shewed  a  title  in  some  other  person,  the 
Court  would  presume  him  to  have  notice,  and  would  I 
not  permit  any  evidence  to  disprove  it.    The  only 
reason  that  could  raise  in  this  case  a  notion  of  con- 
structive  notice  was,  that  the  deeds  were  not  forth- 
coming.    But  was  it  possible  that  this  circumstance 
could  of  itself  be  notice  of  the  hands  into  which  they 
were  fallen,  or  the  purpose  to  which  they  had  been 
applied  ?    At  the  utmost,  it  could  only  be  a  circum- 
stance of  evidence,  to  show  that  there  was  reason  for 
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lurther  inquiry ;  but  being  unsU}^<Mrted  by  any  othei^ 
circumstances,  it  proved  nothing. 

It  was  said^  no  man  would  advance  money  upon  an 
estate  without  seeing  the  title  deeds,  unless  with  a 
fr&udulent  intention. .    He  wished  he  saw,  in  a  conit^ 
or  equity,  some  solid  distinction  estaUdshed  between^' 
SL  consideration  which  was  an  old  debt,  anda  sum  ad*- 
vanced  de  nwo.    There  certainly  was  a'  great  difier-- 
ence.    In  the  one  case  the  creditor  jumped  at' any r 
security  he  could  get ;  he  took  the  deed  of  convey--   . 
ance,  and  trusted  to  get  the  title  deeds  afterward. 
But  till  such  a  distinction  was  established,  it  was 
difficult  to  apply  the  reasoning  which  would  belongs 
to  it. 

The  person  who  took  the  legal  estate  without  the 
deeds,  in  a  case  like  this,  appeared  to  him,  unless- 
,  there  was  fraud,  to  be  less  blameable  than  he  who- 
took  the  deeds  without  the  estate. 

Upon  all  the  circumstances,  he  could  see  nothing 
in  the  case  that  amounted  to  constructive  notice. 

With  respect  to  the  general  question,  the  efiect  of 
leaving  the  title  deeds  in  the  hands  of  the  mortgagor, 
the  most  intelligible  rule,  and,  in  his  opinion,  the  most 
agreeable  to  justice,  would  have  been  to  say,  that  if  a 
man  took,  as  his  security  for  his  mortgage,  a  single 
deed,  and  left  the  other-deeds  in  the  hands  of  the 
mortgagor,  so  as  to  enable  him  to  commit  a  fraud,  that 
he  should  in  all  such  cases  be  postponed,  without  re- 
ference to  the  quantity  of  pains  or  diligence  which  he 
exercised  to  obtain  the  deeds  \  for  whether  the  pains 
were  more  or  less,  the  mischief  was  the  same.    And 
if  he  had  found  the  irule  so  laid  down,  he  should  have 
been  perfectly  satisfied*    3ut  it  had  been  decided 
otherwise  in  the  late  cases ;  which  established  the  rule, 
that  nothing  but  fraud,  or  gross  and  voluntary  negli> 
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* 

gence  in  lesmog  the  title  deeds^  would  oust  die^ 
priority  of  the  legal  claimant* 

In  the  present  cfuse»  all  the  negligence^  or  all  the 
activity  in  the  world,  Would  have  left  the  defendant 
in  exaijctly  the  same'  situation  in  which  he  then  wa& 
He  todc  his  mortgage  as  the  only  security  he  could 
get :  if  it  Was  already  mortgaged,  he  was  only  whore 
he  w&s  before.    He  seized  it  as  a  plank,  to  save  aome' 
thing ;  for  as  a  second  mortgage  it  wa9  worth  nothing; 
The  pl^ntiff  having  therefore  &iled  in  making  out 
liii^  case«  either  by  actual  or  constructive  notice,  and 
the  general  proposition  not  being  &iq>ported,  which^  if 
establi^ed*  must  apply  to  purchases  as  well  as  to  mort- 
gages, the  bill  must  be  dismissed  with  costs. 
6  Vm.  !90.        14.  In  ^  subseqn^int  case  Lord  £ldon  aaid,  *<  The 

doctrine  at  last  is,  that  the  mere  drcumstance  ef 
pa^rting  with  the  title  deeds,  unlesa  there  is  fraud, 
concealment,  or  some  soch  pmrpose,  or  some  concur* 
rence  in  such  purpose,  or  that  gross  negh'genoe  that 
amounts  to  evidence  of  a  iraudnknt  intention,  is  not 
of  itself  a  sufficient  ground  to  postpone  the  £rst  mortp 
gage.  I  agree  with  Chief  Justice  Eyre.  I  diould 
have  been ,  gUd  to  have  found  the  rule  established  in 
the  Court  the  other  way ;  at  the  same  time,  allowance . 
must  be  made  for  the  cases  put  by  Mr.  FonUanqiM^ 
q£  joint*tenants  and  tenants  in  common,  cases  (^ 
necessary  exception.  AU  cannot  have  the  deeds; 
therefore  if  the  rule  could  be  pressed  to  the  extent  \» 
which  Mr.  Justice  BuUer  carried  it,  those  cases  must 
be  excepted^  in  which»  from  the  nature  of  the  titk^ 
the  deeds  may  be  honestly  out  of  the  posseasioKU 
With  that  exception,  such  a  rule  would  avoid  a  giwt 
deal  of  fraud;  in  fiiortgage  titles }  upon  irtucb  tte: 
observftticfi  arises,  that  no  man  can  tell  when  he  ir 
periectly  ascute.    But  there  is  do  such  rule*^' 
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15.  It  should,  however,  be  observed,  that  where  a  Head  r. 
49Cond  mortgagee  has  got  possession  of  the  title  deeds,  dK^l^s. 
a  court  of  equity  will  not  ttike  them  from  him,  unless  2^^- 
the  firsrt  mortgagee  pays  him  his  money. 

16.  If  a  person  mortgages  his  lands  by  a  defective  A  defeciire 
conveyance^  and  afterwaixis  mortgages  them  by  an  preJ^^^^ 
laasiu'ance  that  is  good  and  effectual,  to  a  person  who  ^  second  ef- 
has  no  notice  of  the  defective  conveyance,  the  second 
mortgage  will  prevail ;  because  that  carries  the  legal 

estate :  and  equity  will  not   interfere,  where  both 
parties  are  equally  innocent. 

17.  Copyhold  lands  were  mortgaged,  but  without  ^^^c'f  '^• 

a  surrender;   they  were  aflerwardfi  mortgaged   to  5Bac.Ab.43. 
'  another  person,  and  surrendered  to  him. 

Tlie  Master  of  the  Rolls,  on  solemn  argument,  dis- 
missed the  bill  Off  the  first  mortgagee  with  cOsts,  and 
held  that  equity  would  not  supply  the  defect  of  A 
surrender  against  a  peraon  who  came  in  by  title,  upon 
surrender  of  the  same  prefiiises.  <    ' 

The  case  was  re-heard  b^ore  Lord  Cowper,  who 
was  of  the  same  opinion ;  and  took  this  difl^enee, 
that  when  there  are  two  persons  that  have  equal 
equity,  then  those  that  have  the  legal  estate  shdl  pre- 
vail ;  because  there  is  no  equity  to  take  from  such 
persons  the  title  that  they  have  gained  at  law. 

18.  But  if  a  person  mortgages  his  land  by  a  de-  But  will  be 
feddvi^  conveyance,  and  there  be  subsequent  debts»  fiond^DelUL 
whidbi  did  not  originally  affect  the  land,  such  as  debts  &c. 

by  bond,  there  the  defect  of  such  conveyance  will  be 
supplied,  in  equity,  against  incumbrancers  who  after- 
wards acquire  a  legal  title  to  the  land.  For  since  the 
sohsequent  incumbrancers  did  not  iK^nally  take  the 
lands  £ir  their  security,  tior  had  anjntention  to  affect 
them,  when  afterwards  the  lands  are  affected,  and 
they  come  in  under  the  pemen  who  was  obliged-  iu 
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conscience  to  make  the  security  good,  they  will  not 

.  be  allowed  to  stand  in  his  place,  but  will  be  post^ 

poned  to  such  defective  conveyance.    ' 

Burgh  v.  19.  Henry  Francis,  father  of  the  defendant  Henry-, 

1  Ab.Eq.320.  in  consideration  of  400i,  mortgaged  the  premises  by 

ff!?^^\^^"  ,   feoffinent  in  fee  to  the  plaintiff  *s  testator,  but  made 

no  livery  thereon,  and  covenanted  for  farther  assur- 
ance. Henry  Francis,  the  father,  borrowed  of  Burgh, 
the  testator,  77^*  on  bond,  and  promised  that  the 
mortgaged  premises  should  be  security  for  it.  He 
afterwards  made  his  will,  and  thereof  appointed  his 
son,  Henry  Francis,  executor.  Burgh  died,  and  the 
plaintiff  proved  his  will.  The  defendant,  Heniy 
Francis,  confessed  several  judgements  on  bonds  en-- 
tered  into  by  his  father,  namely,  seven  judgements  as 
heir,  and  one  as  executor  to  his  father.  One  of 
these  seven  judgements  was  obtained  by  Hayman,  a 
defendant,  in  Hilary  Term  I67O,  for  400/./  all  the 
other  judgements  were  entered  about  the  same  time. 
The  cause  was  heard  by  Lord  Keeper  Finch,  assist- 
ed by  Judge  Wild,  who  declared,  the  Court  was  fiilly 
satisfied  that  the  plaintiff  ought  to  be  relieved,  and 
the  said  judgements  ought  not  to  incumber  the  pre- 
mises, till  the  mortgage  money  was  fully  paid ;  where-- 
in  the  Court  did  not  ground  its  judgement  upon  the 
manner  of  obtaining  the  judgements,  all  in  a  tenn, 
and  most  of  them  together ;  nor  on  the  special  way 
whereby  the  heir  charged  the  lands,  by  pleading 
riensper  descent;  but  upon  the  true  nature  of  the  case. 
The  Court  declared,  that  the  debt  due  upon  mort- 
gage did  originally  charge  the  lands,  which  the  bonds 
did  not,  till  they  were  reduced  to  judgements ;  and 
it  ought  not  to  be  in  the  heir's  power,  by  confessing 
judgements^  to  charge  the  lands  in  prejudice  of  that 
equity,  the  rather  because  of  the  covenant  for  fiutfaer 
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assurance*  And  though  the  mortgage  was  defective 
in  law,  for  want  of  livery/ yet  equity,  which  supplied 
that  defect,  charged  the  lands';  and  though  the 
creditors  had  no  notice,  yet  they  should  'be  bound, 
because  they  were  put  in  no  worse  condition  than 
they  ought  to  b^,  viz.  t6  be  postponed  to  the  mort- 
gagee. Therefore  it  was  decreed,  that  the  defend- 
ant Henry,  the  heir,  should  convey  to  the  plaintiff 
or  her  assigns  in  fee,  redeemable  on  payment  of  400/., 
and  the  premises  to  be  held  quietly  against  the 
plaintifi^. 

20.  A.  surrendered  a  copyhold  estate,  by  way  of  Taylor  v. 
mortgage,  for  money  lent,  but  the  surrender  was  not  2  Vcra!  564. 
"presented.     A.  became   a   bankrupt ;  his  assignees  1  P-  Wms. 
were  admitted  to  the  copyhold,  and  brought  their 
ejectment  to  obtain  possession  of  it.     The  mortgagee 
brought  his  bill  in  Chancery  to  be  relieved.     The 
Court  decreed  a  perpetual  injunction  iti  behalf  of  the 
mortgagee  :  for  though  it  was  said  that  the  creditors 
of  the  bankrupt  were,  equally  valuable  as  the  mort> 
gagee,  and  having  the  title  at  law,  they  ought  to  be 
preferred;  yet  it  was  over-ruled,  because  the  other 
creditors  of  the  bankrupt  did  not  lend  on  the  credit 
of  the  land,  as  the  mortgagee  did ;  therefore  when 
such  creditors  came  under  the  bankrupt  to  charge 
the  land,  they  ought  to  stand  in  his  place,  and  come 
under  the  same  obligation  of  conscience,  to  make 
good  the  defective!  security. 

'  21..  The  priority  of  payment,  according  to  the  date  Priority  may 
of  each  mortgage,  or  other  incumbrance;  maly  be  lost  p^j^j!  ^ 

by  any  fraud  or  artifice  of  the  first  mortgagee,  in  con- 

« 

oealing  his  own  mortgage,  for  llie  purpose  of  indue-  Treat  of  Eq. 
ing  another  person  to  lend  money  on  the  same  lands.    -^^  <5t3.  §  . 
For  in  such  a  case  the  Court  of  Chancery  will  giv*  a 
priority  to  the  subsequent  incumbrancer.  ' 
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Draper  v. 
Borlace, 
2  Vern.  370. 


Beriaford  v. 
Milward, 
3  Atk.  49. 


Ibboison  V. 
Rhodes, 
2  Vern.  554. 


Pasley  V. 
Freeinan» 
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22.  A  person  who  was  a  ccNinseUor»  having  lent 
8,000  L  to  A.,  upon  a  mortgage  in  fee  of  a  manor,  and 
on  a  statute,  in  the  penalty  of  16,000/.;  was  after- 
wards  consulted  by  B.  as  to  a  loan  of  2,000^  to  A«; 
encouraged  him  to  lend  the  money,  and  drew  the 
mortgage  deed,  in  which  he  inserted  a  covenant,  that 
the  estate  ^as  free  from  incumbrances. 

Decreed  that  B.,  the  second  mortgagee,  shodd 
have  a  priority. 

23.  A  mortgagee  was  present  when  the  mortgagor 
was  in  treaty  for  the  marriage  of  his  son  with  Ae 
&ther  of  the  lady ;  and  the  lands,  which  were  in 
inortgage,  being  agreed  to  be  settled  upon  this  mar- 
riage, to  the  intended  husband  for  life,  remainder  to 
the  wiie  for  life,  remainder  to  the  issue  of  the  mar- 
riage ;  it  was  not  opposed  by  the  mortgagee,  wlio 
fraudulently  concealed  his  mortgage,  and  at  the  same 
time  privately  assured  the  father  of  the  young  man 
that  he  would  trust  to  his  personal  security. 

Decreed  that  the  son,  and  the  issue  of  the  mar- 
riage, should  hold  the  lasada  quietly  against  die  mort- 
gagee and  his  heirs. 

24.  But  where  the  party  to  whom  the  fraud  is  im- 
puted was  not  conusant  of  the  treaty,  nor  in  any 
manner,  nor  for  any  fraudulent  purpose,  confederat- 
ing with  the  party  practising  the  fraud,  this  principle 
does  not  apply. 

25.  Thus  if  a  person,  intending  to  advance  mmej 
on  a  mortgage,  applies  to  a  prior  incumbrancer  to 
kno\v  whether  he  has  any  charge  on  the  estate  on 
which  he  intends  to  lend  his  money,  and  he  denies 
that  he  has  any  charge,  he  will  thereby  lose  his 
priority.    But  the  person  intending  to  advance  the* 


31^^.51.  ^^^^y»  ^^  ^  3genti  must  inform  the  prktr  ineum-* 

brancer  that  he  intends  to  lend  money  on  the  laiubi 
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for  the  prior  incumbrancer  is  not  bound .  to  answer,  Feanon  v. 
unless  he  knows  of  such  intention ;  as  the  question  may  i^b^°r  53 
be  asked  merely  to  satisfy  an  impertinent  curiosity.     2 388. 

26.  It  was  formerly  held,  that  if  a  mortgagee  was  Mocatta  v. 
mbtness  to  a  second  mortgage  deed,  it  would  gain  a  i^p'^J^^^' 
priority  to  the  second  mortgagee.    In  a  subsequent  ^93. 
case.  Lord  Hardwicke  is  reported  to  have  said,  he  did  Wilford  y. 
not  think  the  bare  attesting  a  deed  by  a  person  as  a  i  vesf  6. 
witness,  would  create  such  a   presumption  of  his 
knowledge  cf  the  contents^  as  to  affect  him  with  ^y 
fraud ;  for  a  witness  is  only  to  authenticate  it,  and 
not  to  be  privy  to  the  contents*    And  in  a  modem 
case  Lord  Thurlow  said,  ^<  I  do  not  leave  this  as  a  fiecket  t. 
case  which  I  should  determine  in  the  same  manner ;  ^  Bro%353 
for  a  wilness,  in  practice,  is  not  privy  to  the  contents 
ofthedeed," 

^7.  It  has  been  already  stated,  that  if  a  purchais».  Of  Tackiag  ^ 
iritbout  notice  of  anjr  incumbrance,  obtains  an  assign-  to  prior  Id« 
meat  of  a  prior  statute,  judgement,  or  recognizance^  cumbrancw. 
to  a  trustee  for  hinmelf^  he  may  by  that  means^  pro-  Tit.  I2.  c.3. 
tect  the  lands  purchased  from  any  mesne  mcum-  |i2o. 
braoce.     Now,  as  mortgagees  are  conaid^^d  in  equity 
as  pondiaaera  pn  tantOy  the  same  doctrine  has  been 
extended  to  Aem ;  and  it  has  been  long  settled,  that 
^  mortgagee  who  baa  advanced  his  money,  without 
notice  of  any  prior  incusnA^rance,  may,  by  getting  an 
assignment  of  a  statute,  judgement,  or  recognizance, 
protect  himself  from  any  incumbrance  subsequent  to 
such  statute,  judgement,  or  recognizance,  though  prior 
to  his  QMMIgage ;  liiat  is,  he  wiU  be  allowed  to  tack 
(^  unite  his  mortgage  to  such  old  security,  and  wiH 
by  that  means  be  entitled  to  recover  all  monies  for 
^^^hioh  »Gh  seouity  was  granted^  together  with  the 
"Hmey  due  on  his  mortgage,  before  the  prior  mort- 
gBgees  are  entitled  to  recover  any  thing. 
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Higgon  1.        28.  OneSyddal  granted  a  rent-charge  to  the  plainisff 
1  Cha/  Higgon ;  afterwards  mortgaged  the  premises  to  one 

Ca.  149.        Calamy.     The  assignees,  of  Calamy,  after  his  death, 

bought  in  a  judgement  precedent  to  the  rent-charge. 
The  plaintiff  exhibited  his  bill  to  discover  what  estate 
the  defendant  claimed ;  and  charged  that  Calamy  had 
notice  of  the  plaintiff's  rent-chai^ge,  before  his  mort- 
gage.    The    defendants    pleaded  the   mortgage  to 
Calamy  \  that  afterwards  hearing  of  precedent  incum- 
brances, they  bought  in  a  legal  title  precedent  to  the 
plaintiff's,  and  ofiered,  that  if  the  plaintiff  would  pav 
all  due  on  the  mortgage,  and  on  their  new  acquired 
title,  to  assign  all  to  him ;  if  he  would  net,  they  stood 
upon  it,'  they  ought  not  to  discover  what  that  estate 
was  they  had  bought  in  ;  nor  ought  their  title  to  be 
drawn  under  examination  in  equity.    And  by  way  of 
answer  denied  that,  to  their  knowledge  or  belief, 
Mr.  Calamy  had  any  notice  of  the  rent-charge  when 
he  lent  his  money. 

On  debate  the  plea  was  allowed  by  Lord  Keeper 

Bridgeman. 

Marsbir.Lee,      9Q.  One  English  mortgaged' the  manor  of  Wishat 

iSr^^^'   for  1,000/.,  afterwards  acknowledged  a  statute  to  the 

Ca.  162.        mortgagee  for  800/.     He  mortgaged  the  same  lands 

some  time  after  for  700/.,  and  lastly  mortgaged  them 
to  one  Lee  for  200/,  Lee  had  no  notice  of  the  former 
incumbrances  when  he  lent  his  money  ;  but  having 
discovered  the  mortgage  for  700/.  he  purchased  in 
the  preceding  mortgage  and  statute.  The  question 
was,  whether  he  should  by  that  means  protect  him- 
self against  the  mortgage  for  700/.    "' 

Lprd  Keeper  Bridgeman,  assisted  by  Lord  Ch.R 
Hale  and  Justice  Aainsford,  held  tliat  Lee  mi^t 
make  use  of  these  incumbrances  to  protect  his  ovn 
mortgage^  as  he  had  both  law  and  equity  on  his  side; 
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Tar  first  he  had  the  legal  title,  by  having  purchased  in 
Jthe  preceding,  mortgage  and  statute ;  secondly,  he  had 
•equal  equity  with  the  mortgagee  for  700/.  by  having 
lent  his  money  without  notice  of  any  preceding  in- 
cumbrance.   Lord  Ch.  B.  Hale  observed  that  this 
point  had  been  determined  by  the  Court  of  Exche- 
quer in  one  Shelley's  case.   Sir  H.  Finch,  counsel  for 
L<ee,  cited  Primate  v.  Jackson,  Grove  v.  Grove,  and 
Mrs:'  Calamy's  case ;  in  all  which  the  Court  of  Chan- 
cery had  determined,  that  a  purchaser,  or  a  mortgagee 
for  a  valuable  consideration,  without  notice,  who  took 
in  a  precedent  incumbrance,  should  thereby  protect 
iiis  estate  against  any  person  who  had  a  mortgage 
jmbsequent  to  the  first,  and  prior  to  the  last  mortgage ;  Wortley  r 
although  he  had  purchased  in  the  incumbrance  after  Birkhead, 
he  had  notice  of  the  second  mortgage. 

SO.  There  were  first,  second,  and  third  mortgagees,  Edmimda  t. 
who  had  all  lent  their  money  without  notice.    The  ^y*^'  ig- 
third  mortgagee  hearing  of  the  two  former  securities,   * 
bought  ill  the  first  incumbrance,  which  was  a  satisfied 
judgement.     It  was  strpngly  insisted  on  at  the  bar, 
that  though  the  trade  of  biiying  in  incumbrances  had 
been  formerly  countenanced,  yet  it  was  in  truth  a 
thing  against  conscience,  and  contradictory  to  many 
established  rules  of  law  and  equity. 

Lord  Keeper  North  said  he  wondered  the  counsel 
laid  their  shoulders  to  a  point  that  had  been  so  long 
settled,  and  received  as  the  constant  course  of  Chan- 
cery. It  was  true  there  had  been  strong  arguments 
used  against  the  unreasonableness  of  this  practice '; 
there  might  be  likewise  strong  reasons  brought  for  the 
iQftintaining  of  it ;  and  so  was  at  first  a  case  very  dis- 
putable :  but  being  once  solemnly  settled,  as  it  was  Hasket  v. 
iu  the  case  of  Marsh  v.  Lee,  he  would  not  now  sufier  Stronij;, 
tbat  pqint  to  be  stirred* 
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Stanton  r.         dl«  The  plaintiff  was  a  jointress,  the  defendant  was 
l^^®'''         a  mortgagee,  subsequent  to  the  jointure ;  and  gat  an 

assignment  of  a  statute,  which  was  precedent  to  the 
jointure,  but  was  satisfied,  and  extended  it  on  the 
lands  mortgaged.  The  bill  was  to  set  aside  the  ex- 
tent, for  that  the  statute  was  satisfied.  Whether  the 
statute  being  satisfied  should  protect  the  mortgage^ 
or  be  set  aside,  without  payment  of  the  mcnrtgage 
money,  was  the  question. 

The  Master  of  the  Rolls  (Sir  John  Trevor)  decreed, 
that  upon  the  plaintiff's  paying  the  mortgage  money 
With  interest  and  costs,  the  defendants  should  assign 
all  their  securities  to  the  plaintiff;  but  would  not  set 
aside  the  extent,  without  payment  of  the  m<Mlgage 
money. 
Holt  y.  Mill,      32.  The  plaintiff  lent  J.  S.  600/.  on  mortgage ; 
2  Vera.  279.  afterwards  discovering  that  the  estate  was  pre-mort- 
gaged  to  the  defendant,  he  got  in  an  old  satisfied 
incumbrance,   and  brought  his  bill  to  compel  the 
defenchnt  to  redeem  or  foreclose.    It  was  objected, 
that  tihe  plaintifil  as  between  him  and  the  defend- 
ant, who  was  a  purchaser,  ought  to  have  proved  the 
actual  lending  and  payment  of  the  considenitioii 
rmyhey^  and  the  jm>ducing  the  deed,  or  an  acquittance 
was  not  sufficient.*^— £Ke(/  nan  aUecatur. 
A  Judgement      33.  A  creditor  by  judgement  cannot,  bylbuying  ia 
not tack'^^  an  old  mortgage,  tack  it  to  his  judgement,  so*  as 

thereby  to  gain  a  preference  to  the  judgement,  over 
Klling,  Prec.  a  subsequent  mortgage  ;  because  a  judgement  cre- 
m  Cha.  494.   ^itoT  does  not  advance  his  money  upon  the  fsredit  rf 

the  cognizor's  real  estate. 
Brace  v.  34.  After  a  decree,  which  referred  it  to  a  Master  to 

MtfR>oro^^h  **^*^  **^  several  incumbrances,   and  their  priority, 
2  P.  Wms,   *  affecting  the  estate  of  Sir  W.  G.,  this  case  arose.— 

A  puisne  judgement  creditor  bou^t  in  the  first  moi^ 
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^dge,  without  notice  of  the.  second  mortgage,  wheii 
he  lent  his  money  on  the  judgement ;  the  question 
was,  whether  this  puisne  judgement  creditor  should 
tack  and  Unite  his  judgement  to  the  first  mortgage, 
so  as  to  gain  a  preference  on  his  judgement,  before 
th^  mesne  mortgage. 

Sir  Joseph  Jekyll  held,  that  if  a  judgement  creditor, 
or  creditor  by  statute  or  recognizance,  bUys  in  the 
first  mortgage,  he  shall  not  tack  or  unite  this  to  his 
judgement,  &c.  and  thereby  ^ain  a  preference ;  for 
one  cannot  call  a  judgement  &c.  creditor  a  pur- 
chaser, nor  has  such  creditor  any  right  to  the  land ;  he 
has  neither  Jus  in  re,  nor  ad  tern  ;  therefbre,  though 
he  releases  all  hi^  right  to  the  land,  he  may  extend  it 
afterwards.  All  that  he  has  by  the  judgement  is  a 
lien  upon  the  land,  but  non  constat  whether  he  evet 
will  make  use  thereof ;  for  he  may  recover  the  debt 
out  of  the  goods  of  the  dognizor  by  Jieri  facias^  or 
may  take  the  body ;  and  then,  during  the  defendant'* 
life,  he  can  have  no  other  execution.  Beside^ the 
judgement  creditor  does  not  lend  his  money  upon  the 
immediate  view  or  contemplation  of  the  coghizor's 
real  estate,  for  land  afterwards  purcha^d  may  be 
extended  on  the  judgement ;  nor  is  he  deceived  or 
defrauded  though  the  cognizor  of  the  judgement  had 
before  made  twenty  mortgages  of  all  his  real  estate  ; 
whereas  a  mortgagee  is  defrauded  or  deceived,  if  the 
mortgagor  before  that  time  mortgaged  his  land  to 
another. 

That  though  the  rule  of  equity  had  been  so  settled, 
it  was  not  however  without  great  appearance  of  haixl^^ 
ship  }  for  still  it  seemed  reasonable  that  each  mort^ 
gagee  should  be  paid  according  to  his  priority,  aftd 
hard  to  leave  a  second  mortgagee  without  remedy^ 
who  might  know,  when  he  lent^his  tfldney,  that  the 
'     Vol.  II.  Q 
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land  was  of  sufficient  valpe  to  pay  the  first  mortga^^^ 
and  also  his  own ;  to  be  defeated  of  a  just  debt  by  a 
matter  inter  atios  acta^  a  contnvanc?  betwixt  the 
first  mortgagee  and  the  third,  was  great  severity*  But 
this  had  been  settledi  upon  solemn  debate,  in  the  caae 
ante,  §  29.     of  Marsh  v.  Lee ;  wherein  that  great  man  Sir  Mat- 
thew Hale  was  called  by  the  Lord  Chancellor  to  his 
assistance.    Though  this  was  settled,  there  could  be 
no  reason  to  carry  it  farther,  to  a  case  not  within  tfa^ 
'        same  reason ;  to  a  case  where  the  lender  of  the  money 
did  not  advance  it  upon  the  immediate  credit  of  the 
land. 
But  a  Mort-       35.  It  is  laid  down  by  Sir  J.  Jekyll,  in  the  same 
^^iT  J  *d      ^^^9  that  if  a  mortgagee  lends  a  further  sum  to  the 
ment.  mortgagor  upon  a  judgement  or  statute,  he  shaU  re> 

tain  against  a  mesne  mortgagee,  till  both  the  mort- 
gage and  judgement  or  statute  be  paid.  Because  it 
was  to  be  presumed  that  he  lent  his  money  upon  the 
statute  or  judgement,  as  knowhig  he  had  hold  of  die 
land  by  the  mortgage ;  and  in  confidence  ventured  a 
Morrit  V.  farther  sum  on  a  security  which,  though  it  passed  no 
c.  3.  §  47.      present  interest  in  the  land,  yet  must  be  admitted  to 

be  a  lien  thereon. 
Baker  v.  36.  It  has  been  determined  by  Sir  W»  Grant,  that 

16  Ves.  397.   where  there  was  a  first  and  a  second  mortgage^  and 

the  mortgagor  became  a  bankrupt,  the  first  mortgage 
was  entitled  to  tack  a  subsequent  docketed  judge- 
ment, though  no  execution  had  issued  at  the  time 
of  the  bankruptcy. 
Effect  of  ob-       37*  The  nature  of  outstanding  terms,  and  the  dis- 
priorTerra     tinction  between  terms  in  gross  and  terms  attendut 
for  Years.      pn  the  inheritance,  having  been  already  explaified» 
Tit.  12.  c.  3.   itrwill  be  sufficient  here  to  state,  that  where  a  second 
§  33.  Qj.  tiiird  mortgagee,  who  advanced  his  money  without 

notice  of  any  prior  incumbrance,  can  obtain  an  assign^ 
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ment  of  an  old  tenn,  to  a  trustee  for  himself^  he  will 
be  thereby  enabled  to  retain  possession  of  the  legal 
estate^  till  he  is  repaid  all  the  money  due  on  his 
mortgage* 

38.  Although  a  term  has  been  assigned  upon  an 
express  trust  to  attend  the  inheritance  ;  yet  if  a  sub- 
sequent incumbrancer  gets  an  assignment  of  it  to  a 
trustee  for  liimself,  it  will  protect  him  against  al| 
mesne  incumbranciBS  ^  in  the  same  manner  as  if  itl 
had  been  a  term  in  gross. 

39.  George  Willoughby,  the  plaintiff  Jane's  bus-  ^^.V«^^^y 
band,  bemg  seised  m  fee,  subject  to  a  mortgage  term  by,  iTerm. 
for  years,  on  the  12th  Nov.  1718,  in  consideration  of,  ^®P'  ^^" 
and  previous  to  his  marriage  with  the  plaintiff,  entered 

into  articles  for  settling  the  estate  to  the  use  of  him-^ 
self  for  life,  then  for  securing  a  jointure  to  the  plain- 
tiff Jane  of  3^/.  per  annum,  remainder  to  the  first 
and  other  sons  of  the  marriage  in  tail  male,  remain- 
der to  George  Willoughby  in  fee ;  and  power  to  charge 
the  premises,  by  deed  or  will,  with  3,000/.  for  younger 
children's  portions. 

A  settlement  was  made  04th  March  1713,  in  pur- 
suance  of  the  articles;  and  17th  August  171 9^  the  old 
term  was  assigned  to  Skylling  and  Fopham,  upon  an 
express  trust  declared  for  George  Willoughby,  his 
*  heirs  and  assigns,  to  attend  and  wait  upon  the  free- 
hold and  inheritance  of  the  premises,  and  be  subser- 
vient thereto.  George  Willoughby,  24th  March  1750, 
made  his  will,  and  executed  his  power,  by  charging 
hia  estate  with  3,000/.  for  his  younger  children;  he 
died,  leaving  the  plaintifl'  Jane  his  widow,  the  defend- 
ant Henry  Willoughby  his  eldest  son,  and  three 
daughters,  and  a  younger  son  George,  co-plaintiflfe 
jirith  the  mother.  The  plaintiff  Jane  being  entitled 
under  the  settlement  to  her  jointure  of  350/.  pet 

Q  2 
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cnnumy  and  H^iuy  being  tenant  in  tail,  he  suffered  ^ 
recovery,  declaring  the  use  to  trustees  and  their  heifs, 
upon  trust  nevertheless  for  such  person  and  persbUft, 
and  such  estate  and  estates,  as  he  the  said  Henrj 
Willoughby  should  by  deed  appoint ;  he  borroiwed 
870/.  of  his  mother,  and  by  an  appointment  mortgaged 
'the  estate  to  her  for  500  years.    All  this  time  iise  old 
term  remained  in  Skylling  and  Popham ;  but  15  Ju&e 
1752,  Henry  borrowed  800L  of  the  defendant  Jefirey 
Cripps,  and  for  securing  it,  mortgaged  the  premises 
'to  Crip{lis  in  fee.     The  same  day  Skylling,  the  sur- 
viving trustee  in  liie  assignment  of  the  old  term  to 
attend  the  inheritance,  by  the.ditection  of  the  defend- 
ant Henry,  assigned  that  term  to  the  defendant  Boote, 
in  trust  to  protect  Cr^ps'f;  mortgage  of  the  fee. 

It  appeared  by  evidence,  Aat  previous  to  the  taking 
of  this  mortgage,  and  on  that  occasion,  Cripps  had 
full  notice  of  thfe  marriage  articles ;  notwithstanding 
which  he  took  a  covenant  in  the  mortgage  deed  from 
Henry  Willoughby,  that  the  premises  were  free  from 
all  incumbrances,  except  one  indentiu*e  of  assignment 
of  the  old  term  to  the  defendant  Boote,  and  the  said 
term,  and  the  mesne  assignment  thereof  in  the  said 
last  assignment  mentioned ;  but  it  did  not  appear  that 
Cripps  had  any  notice  of  the  mortgage  made  by 
Henry  to  the  plaintiff  his  mother. 

The  plaintiff  Jane  the  mother,  together  with  her 
daughters  and  younger  son,  brought  a  bill  to  have  the 
benefit  of  her  jointiu-e  under  the  marriage  settlement; 
alAO  to  have  a  sale  of  the  estate,  subject  to  her  S50L 
per  annum  /  and  out  of  the  money  arising  from  such 
sale  to  be  paid  the  arreai*s  of  her  jointure,  ne:5t  the 
provision  for  her  daughters  and  younger  seo,  and 
thenher  mortgage  of  870/.^  aijd  the  other  incumbrances 
in  their  order. 
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The  defendant  Cripps,  the  puisne  mortgagee,  sub^ 
mitted  that  the  plaintiff  Jane's  jointure,  and  thet 
younger  children's  portions,  should  be  preferred :  but 
insisted  that  his  mortgage  ought  to  be  preferred  to 
the  plaintiff  Jane's  mortgage ;  the  legal  estate  of  the 
prior  term  being  vested  in  the  defendant  Boote,  his^ 
trustee ;  and  he  being  a  pm*chaser  by  his  second 
mortgage,  without  notice  of  the  first :  pn  this  print, 
ciple  that  the  legal  estate  of  the  term  being  iq  a  trustee 
for  him,  he  had  both  law  ai^  equity  on  his  side,  while 
the  plaiqti^^  Jane  had  only  an  equity  as  against  the 
term. 

!l/)rd  Hajdwicke— **  Two  questions  have  been  ar: 
gued  at  the  bar.  Firsts  ck  general  question  whether 
this  term  having becAassigned  to  Skylling  an^Pophan^ 
upon  an  express  ti^ust  declared^  to.  attend  upon  the . ' 
freehold  and  inheritance^  and  be  subservient  thereto;, 
the  defendajat  Ci*ipps  comld  in  equity  have  had  the 
benefit  of  it,  to  protect  his  mortgage,  both  against  the 
jointure,  the  younger  children's  portions,  and  the 
prior  mortgage  ;  even  supposing  he  had  no  notice  of 
them. 

**  Secondly,  A  particular  question,  whether  the 
defendant  Cripps  having  full  notice  of  the  marriage 
settlement,  the  jointure,  and  portion,  and  consequently 
not  being  entitled  to  the  entire  absolute  benefit  of  the 
legal  estate  of  the  old  term,  can  be  preferred  to  the 
plamtiff  Mrs.  Willoughby,  even  as  to  her  mortgage ; 
or  must  come  in  only  according  to  his  priority  in 
prder  of  time. 

<*  The  first  question  depends, upon  three  considera? 
tions: — 1st.  What  is  the  nature  of  a  term  attendant  upon 
the  inheritance  ?  2nd.  What  kind  of  grantee  ox  owner 
of  t;he  inheritance  is  entitled  to  the  protection  of  sucl^ 
a  term  j  or  in  other  words,  in  whose  hands  such  a, 
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term  shaU  be  allowed  to  protect  the 

8d.  Against  what  estates,  charges,  or 

£he  protection  arising  from  such  a  term  shall  extend?'* 

What  Lot  A  Hardwicke  said  respecting  the  two  first 

§^36^^*  ^' ^*  ^^  ^^^  points  has  been  stated  in  a  former  title.  The 

subsequent  part  of  this  excellent  judgement  shall 
therefore  only  be  here  transcribed.—'*  The  third  con- 
sideration is,  Against  what  estates,  charges,  or  incum* 
brances,  the  protection  arising  from  such  a  term  sht^ 
extend  ?  The  answer  to  this  question  may,  I  think, 
be  laid  down  very  generally  ;    against  all  estates, 
charges,    and  incumbrances,    created   intermediate 
between  the  raising  of  the  term,  and  the  purchase. 
But  here  I  desire  to  be  understood  to  take  in  all  the 
qualities  or  requisites  before  laid  down;  valuable ccm* 
sideration,  bona  jides^  and  entire  fairness  in  the  pur* 
thase,  freedom  from  notice,  either  express  w  impliedi 
and  the  having  of  the  first  and  best  ri^t  to  caD  for 
the  legal  estate  of  the  term  ;  all  these  must  concur  to 
warrant  this  protection.   And  here  arises  the  distinc* 
tion  whereupon  great  stress  was  laid  for  the  plaintiff 
in  this  cause,  and  which  was  much  laboured.    Ist  It 
was  admitted  that  this  will  be  so,  where  die  old 
.    t^m  is  standing  out  in  the  *  original  mortgagee  or 
gtantee  of  it,  or  his  representatives,  and  has  never 
been  assigned  to  attend  the  inheritance ;  but  that 
where  it  has  been  so  assigned,  upon  an  express  trust, 
it  shall  attend  the  first  limitations  of  the  inheritance, 
and  all  the  estates  derived  out  of  it ;  it  i^all  pixitect 
them,  as  here  the  uses  of  the  marriage  settlement^ 
and  the  subsequent  purchaser,  .without  notice,  can 
no  ways  gain  tlie  benefit  of  it. 
•  «  $dly.  That  where  it  is  so  assigned  upon  an  express 

trust  to  attend  the  inheritance,  it  is  become  so  annex^ 
to  that  inheritance,  that  it  cannot  be  severed  from  it, 
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but  the  argument  is  not  well  founded.  It  is  an  at- 
tempt to  establish  a  n^w  distinction  between  a  term 
attendant  upon  the  inheritance  by  express  declara- 
tion of  the  trust,  and  a  term  so  attendant  b  construc- 
tion or  judgement  of  a  court  of  equity*  No  authori^ 
or  precedent  of  this  court  has  been  cited  to  watr^tnt 
this  distinction  ;  and  the  only  case  where  any  thing 
of  that  nature  appears  is  to  the  contrary,  I  iilean  tha^ 
of  Oxwick  and  Brokett,  in  1  Ab.  £q.  355.  How  aur 
thentic  that  report  is  I  cannot  take  upon  me  to  say, 
for  the  decree  is  not  entered  in  the  register's  book, 
and  the  minutes  are  so  imperfect,  that  nothing  nuu 
terial  can  be  collected  from  them ;  except  that  there 
was  an  assignment  of  a  mortgage  term  to  attend  the 
inheritance  in  the  case.  Let  us  then  examine  the 
ground  of  this  di^rence*. 

^^  First,  It  was  urged  that  where  a  term  appears  to 
be  assigned  expressly  to  attend  the  inheritance,  it  is 
notice  to  a  purchaser  or  mortgagee  that  there  are 
some  limitations  of  the  inheritance  to  be  protected 
by  it  J  but  I  take  this  to  be  a  mistake.  It  is  notice 
<lf  nothing  but  that  there  is  an  inheritance  to  be  pro-- 
tected,  and  that  the  term  is  attendant ;  and  it  does 
by  no  me^ns  imply  that  the  inheritance  is  settled,  or 
bound  by  special  limitations  ;  for  a  satisfied  term  may 
:be,  and  often  is,  assigned  to  attend  an  inheritance  in 
fee  simple,  as  weU  as  fee  tail,  or  an  estate  carved  out 
by  particular  uses  and  limitations.  It  therefore  gives 
notice  to  a  purchaser  of  nothing  but  what  he  had 
notice  of  by  the  deeds,  making  out  the  title  to.  the 
fee.  In  this  respect  it  is  just  the  same  as  where  the 
trust  to  attend  the  inheritance  is  constructive  or  im- 
pUed^  Indeed  if  the  trust  be  declared  to  attend. the 
freehold  and  inheritance,  as  limited  or  settled  by  sUCb 
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a  deed,  of  to  protect  the'  uses  of  siich  a  settlement^ 
as  is  sometimes  done,  that  will  be  notice  of  the  deed 
or  settlement,  and  consequently  of  all  the  uses  of  it ; 
and  the  purchaser  is  bound  to  find  them  out  at  his 
peril ;  and  I  look  upon  this  to  have  been  the  ground 
of  the  mistake. 

^<  Secondly,  It  was  argued  that  a  term  expressly 
assigned  to'  attend  the  inheritance  is  so  connected 
with  it,  that  it  will  go  along  with  all  the  uses  and 
interests  devised  out  of  that  inheritance,  for  a  valu- 
able consideration.  That  where  a  new  conveyance 
is  made  of  it  for  a  valuable  consideration,  the  trust  of 
the  term  will  immediately  follow  it,  and  the  trustee 
will  become  a  trustee  for  the  new  use.  That  so  it 
was  here  upon  the  first  mortgage  made  to  the  plain- 
tiff, Mrs.  Willoughby,  by  the  defendant  her  son ;  and 
the  surviving  trustee  Skylling  could  not  alter  the 
trust.  I  agree  that  it  will  be  so  against  the  grantor 
in  that  new  conveyance  of  the  inheritance,  and  his 
heirs,  and  all  persons  claiming  from  him  as  volun- 
teers, or  with  notice.  So  it  i&  in  all  oases  where  the 
owner  creates  a  new  estate,  use,  or  incumbrance,  out 
of  the  inheritance,  or  a  charge  upon  it ;  confesses  a 
'  judgement  or  a  statute  staple^  &c.  The  trust  of  aa 
attendant  term  is  affected  with  it,  in  like  manner  as 
the  inheritance  is,  as  against  the  grantor  and  his  heirs; 
and  the  purchaser  or  inciunbrancer  will  receive  the 
benefit  of  it  in  this  Court.  But  when  a  new  purchaser 
for  a  valuable  consideration  comes  in  without  notice^ 
and  with  all  the  qualifications  which  I  have  before 
mentioned,  and  gets  an  assignment  of  the  term,  he 
comes  in,  in  a  different  degree ;  and  as  he  is  innocent, 
and  has  paid  or  given  the  value,  and  has  got  the  law 
with  him,  how  can  a  court  of  equity  take  it  from  hinif 
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without  contradicting  all  their  rules?  This  subsequent 
purchaser  having  no  notice,  stands  as  against  the  prior 
purchaser  or  incumbrancer,  but  in  the  common  case- 
"  Thirdly,  It  was  objected  furtiier  that  this  is  to 
sever  the  trust  of  the  term  from  the  inheritance,  and 
to  leave  the  title  of  the  inheritance  to  go*  one  way, 
and  the^  trust  of  the  term  another  way.     That  this 
was  not  in  the  power  of  the  owner  of  the  inberitance, 
after  his  first  conveyance,  nor  of  the  trustee,  nor  of 
both  joining  together.     It  is  not  necessary  here  to 
enter  intd  the  discussion  of  all  the  cases  wherein  a 
tenn  once  attendant  upon  the  inheritance  may  be 
disannexed,  and  be  turned  into  a  term  in  gross  ;  it  is 
certain  that  it  may  be  done  at  any  time  b^  the  abso- 
lute owner  of  the  inheritance  ;  and  so  it  is  admitted 
by  Seijeant  Maynard  in  his  argument  of  the  Duke  of 
Norfolk's  case :  or  it  may  be  made  to  become  a  term 
in  gross  upon  a  contingency,  according  to  the  resolu- 
tion of  that  case.    But  here  is  no  question  of  sever- 
ing or  disannexing,  for  the  defendant  Cripps,  the 
second  mortgagee  of  the  fee,  claims  the  term  as  at- 
tendant upon  the  inheritance  in  him;    In  this  Court, 
had  he  come  in  without  notice,  he  must  be  considered 
as  a  purchaser  of  it  pro  taniOy  by  his  mortgs^e.    He 
contracted  for  the  security  of  the  inheritance,  and 
paid  his  money  for  it,  and  though  he  had  the  misfor- 
tune, ignorantly  and  innocently,  to  take  a  defective 
title  to  that  inheritance,  still  it  is  the  thing  he  bought, 
and  desires  to  protect.     If  this  were  otherwise  it 
would  prevent  every  puisne  mortgagee  or  purchaser, 
who  has  got  an  assignment  of  an  attendant  term,  from 
making  use  of  it  in  his  defence.    The  argument 
was  enforced  by  saying  that  it  will  put  it  in  the  power 
of  a  trustee  of  such  an  attendant  term  to  prefer  which 
of  several  incumbrancers  he  pleases,  by  assigning  k 
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over ;  and  that  this  he  can  no  more  do,  than  a  trustee 
to  preserve  contingent  remainders  can  be  allowed  in 
this  Court  to  join  to  destroy  them.  But  this  reascming 
answers  itself,  for  I  take  it  to  be  just  upon  the  same 
foot  as  the  case  of  a  trustee  to  preserve  contingent 
remainders.    If  such  a  trustee  join  in  a  conveyance 
to  a  purchaser  for  a  valuable  consideration,  and  the 
purchaser  has  notice  of  that  trust,  the  latter  is  afiected 
with  the  trust,  and  shall  be  decreed  to  reconv^y  the 
estate  to  the  old  uses.    But  if  the  purchaser  comes  in 
bonajide^  and  has  no  notice,  he  shall  retain  the  estate; 
but  the  trustee  shall  make  satisfaction  for  his  breach 
of  trust,  in  destroying  the  contingent  remainder.  It 
18  just  the  same  here ;  if  the  puisne  purchaser  or  m<Hrt- 
gagee  has  notice  of  the  prior  purchase  or  incumbrance, 
he  shall  not  avail  himself  of  the  assignment  of  the 
term,  but  shall  be  decreed  \jo  reconvey,  or  procure  it 
to  be  reconveyed.  If  he  had  no  notice  he  must  retain 
it ;  but  if  the  trustee  who  joined  in  the  assignment, 
had  notice  o£  such  prior  purchase  or  incumbrance^ 
bis  conscience  was  afiected  by  the  trust;  it  was  a 
breach  of  trust  in  him,  and  he  ought  to  be  decreed  to 
make  satisfaction.   This  in  my  opinion  is  what  equity 
would  demand. 

*^  To  go  a  step  further. — See  to  what  an  extent  this 
doctrine  would  go,  if  it  were  once  admitted.  It  would 
make  the  assignment  of  such  an  attendant  term  to  a 
purchaser's  own  trustee,  named  on  his  behalf^  to  ^ 
protect  him  against  nothing.  The  trust  arising  fhm 
the  attendancy  is  to  protect  against  mesne  incum* 
brances  ;  that  is  to  say,  mesne  between  the  cr^tion 
of  the  term,  and  the  assignment  of  it,  or  the  use  Ibit 
is  made  of  it.  But  if  it  be  allowed  that  wherever  there 
is  a  conve3ran(^e  made,  or  a  charge  or  incumbrance 
created  upon  the  inheritance,  for  a  valuable 
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adon,  that  draws  after  it  M  much  of  the  trust  of  the 
term  (as  it  really  does)  and  that  therefore  a  puisne 
purchaser  or  mortgagee,  without  notice,  taking  an 
assignment  of  it,  takes  it  still  bound  by  the  derivative 
trost,  such  puisne  purchaser  or  mortgagee  can  never 
be  safe ;  and  whether  he  had  notice  or  not  is  nothing 
to  the  piu-pose ;  for  by  this  doctrine  it  is  still  open  t0 
all  the  prior  incumbrances,  in  the  one  case,  as  well 
as  in  the  other. 

"  There  is  but  one  thing  behind,  which  deserves  to 
be  taken  notice  of  imder  this  head.  It  was  said  to 
have  been  the  general  rule  amongst  conveyancers  in 
making  marriage  settlements,  or  conveyances  upon 
purchases,  where  they  found  an  old  term  assigned 
upon  ejcpress  trust  to  attend  the  inheritance,  not  to 
disturb  it,  or  take  any  new  assignment  of  it  to  trustees 
named  by  the  purchaser,  but  to  rely  upon  it  as  it  is^ 
I  have  inquired  of  a  very  learned  and  eminent  con^ 
vtyancer,  and  cannot  find  there  has  been  any  such 
general  rule.  If  there  had,  I  confess  it  would  have 
been  very  material,  as  in  my  Lady  Radnor's  case.  It 
is  true  that  Mr«  John  Ward  of  the  temple,  who  wa^ 
considerable  in  that  branch  of  business,  has  declared 
it  to  be  his  opinion,  and  he  took  it  to  be  so.  But  how 
&r he  practised  it,  non  constat',  and  if  he  did,  it  would 
not  make  a  general  rule,  which  is  the  point  to  be 
inquired  after.  To  reduce  it  to  reason,  it  must  be 
taken  with  a  distinction  :  where  an  old  term  has  been 
vaigned  upon  an  express  trust  to  attend  upon  and 
pretect  the  inheritance,  as  settled  by  such  a  deed,  or 
the  uses  of  such  a  settlement,  described  or  referted 
to  particularly,  as  it  sometimes  happens,  and  the  con- 
^^eyancer  is  satisfied  that  those  uses  of  the  inheritance 
have  nevfer  been  barred  till  his  new  settlement  or  pur- 
chase is  made,  he  may  very  safely  rely  upon  it,  be- 
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cause  the  veiy  assignment  carries  notice  of  the  oiii 
uses.  Nay,  where  the  assignment  has  been  generaU^ 
in  trust  to  attend  the  inheritance,  and  the  partiea 
approve  of  the  old  trustees,  they  may  safely  rely  upoq 
it,  especially  in  the  cases  of  a  purchase  or  mortgage, 
where  the  title  deeds  always  are,  or  ought  to  be,  taken 
in ;  for  if  he  has  the  creation  and  the  assignment  o| 
the  term  in  his  own  hands,  no  use  can  be  made  of  it 
against  him.  Such  instances  as  these  may  account 
for  the  practice  in  many  cases,  but  cannot  constitute 
^  general  rule. 

'<  Much  was  said  under  the  head  of  inconvenience;, 
danger  to  marriage  settlements,  and  to  prior  purduis^ 
fairly  made.  But  the  inconvenience  which  woul4 
arise  on  the  other  hand,  of  breaking  in  upon  the  rule, 
that  a  purchaser  for  a  valuable  consideration  without 
notice,  shall  not  be  hurt  in  equity ;  or  that  a  court  of 
equity  shall  never  take  away  the  benefit  of  the  law 
from  him,  wiU  balance  all  those  arguments,  and  be 
found  to  outweigh  them.  This  rule  in  equity  beara 
an  analogy  and  conformity  to  several  rules  of  the 
common  law  relating  to  collateral  warranties,  non* 
claims,  and  descents  cast,  which  are  only  the  wise 
inventions  and  decisions  of  the  law,  to  protect  and 
quiet  possessions. 

<*  From  this  rea^ning  I  am  clearly  of  opinion,  iqpon 
the  first  point,  that  the  defendant  Cripps,  the  puisne 
mortgagee,  would  have  been  entitled  in  a  court  <£ 
equity  to  the  benefit  of  this  trust  term  to  protect  his 
mortgage,  both  against  the  marriage  settlement  and 
the  plaintiff  Jane's  first  mortgage,  in  case  he  had  no 
notice  of  either. 

''  I  may  seem  to  stand  in  need  of  some  excuse  for 
being  so  long  on  this  head,  since  at  last  my  decree^ 
in  this  pause  will  not  turn  upon  it,  but  merely  upog 
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(he  second  point.  But  it  had  been  so  much  laboured 
at  the  b^,  and  appeared  in  itself  to  be  of  so  great 
importance  to  titles,  that  I  thought  it  necessary  that 
my  opinion  upon  it  at  least  should  be  known ;  and 
that  the  Court  by  their  silence  might  not  be  under- 
stood  to  countenance  this  new  distinction,  which  had 
been  set  up. 

<<  The  second  question  is  a  particular  one,  and 
arises  upon  the  special  circumstances  of  this  case ; 
whether  the  defendant  Cripps,  having  full  notice  of 
the  marriage  settlement,  the  jointure,  and  the  por- 
tions, and  consequently  not  being  entitled  to  the 
entire  absolute  benefit  of  the  legal  estate  of  the  old 
term,  can  be  preferred  to  the  plaintiff  Mrs.  Willough- 
by,  even  as  to  her  mortgage  ;  or  must  come  in  only 
according  to  his  priority  in  order  of  time  :  upon  this 
point  I  am  of  opinion  that  he  must  come  in  only 
according  to  his  priority  in  order  of  time.  My  reasons 
are  two. 

"  First,  He  has  not  the  legal  estate  of  the  term  in 
himself  {  nor  has  he,  as  this  case  is  circumstanced,  the 
best  or  preferable  right  to  call  for  that  legal  estate. 
^Secondly,  I  cannot  say  that  he  took  his  mortgage 
clearly  bonajide  in  this  case. 

"  Consider  how  the  right  would  have  stood  as  be- 
tween the  plaintiff  Mrs.  Willoughby's  mortgage,  and 
the  defendant  Cripps's  mortgage,  in  case  there  had 
been  no  assignment  of  the  old  term  to  a  new  trustee 
for  Cripps,  but  the  legal  estate  had  remained  in  Skyl- 
ling,  the  surviving  trustee  in  the  first  assignment,  to 
attend  the  inheritance.  In  that  case  it  would  have 
been  most  plain  that  Mrs-  Willoughby's  mortgage  ^ 

should  have  been  preferred.  Wherever  the  legal 
estate  is  standing  out,  either  in  a  prior  incumbrancer^ 
or .  in  such  a  trustee  as  against  whom  the  pukne 
incumbrancer  has  not  the  best  right  to  call  for  the 
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legal  estate,  the  whole  title  and  consideration  is  ii 
equity,  and  then  the  general  maxim  must  take  place, 
qi4  prior  est  tempore,  potior  est  jure.  And  this  is  the 
last  point  expressly  determined  by  Sir  Joseph  Jekjl 
ante,  §  34.     in  the  case  of  Brace  v.  Duchess  of  Marlborough.  Hi* 

words  are,— In  this  case  it  appears  that  a  puisne  incum^ 
brancer  bought  in  a  prior  mortgage,  in  order  to  units 
the  same  to  the  puisne  incumbrance :  but  it  being 
proved  that  there  was  a  mortgage  prior  to  that,  the 
Court  clearly  held  that  the  puisne  incumbrancer,  where 
he  had  not  gotten  a  legal  estate,  or  where  the  legal 
estate  was  vested  in  a  trustee,  could  then  make  no 
advantage  of  his  mortgage ;  but  in  all  cases  where  the 
legal  estate  is  standing  out,  the  several  incumbrances 
must  be  paid  according  to  their  priority.  Those  words, 
in  all  cases  where  the  legal  estate  is  standing  out,  must 
be  understood  subject  to  Lord  Cowper's  qualificaticm 
and  distinction ;  so  standing  out  as  that  the  puisne 
incumbrancer  has  not  acquired  the  better  or  preferable 
right  to  call  for  that  legal  estate.  Now  this  he  has 
plainly  not  done  here ;  for  the  defendant  Cripps  hav- 
ing full  notice  of  the  marriage  settlement,  before  he 
took  his  mortgage,  the  plaintiff  Mrs.  Willoughby  has 
the  better  and  preferable  right,  even  as  against  the 
defendant  Alexander  Boote,  the  new  trustee,  to  call 
for  the  legal  estate  of  the  old  term,  to  protect  her 
jmnture.  She  nlight,  upon  equitable  grounds,  demand 

it  to  be  assigned  to  a  new  trustee  for  her  ;  and  when 
that  was  done,  I  think  she  might  protect  her  mort- 
gage by  it.  This  brings  the  whole  to  be  an  equity, 
and  subjects  the  case  to  the  rule,  qui  prior  est  ttnt* 
porey  potior  est  jure.  She  might  come  for  an  injunc* 
tion  to  restrain  Boote  from  recovering  the  possesstoa 
from  her  by  ejectment,  and  compel  the  d^endant 
Cripps  to  redeem  her,  in  respect  of  the  airearsof  her 
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annuity^  and  then  he  must  redeem  her  entirely.  This 
18  not  so  strong  as  the  case  of  tacking  a  third  incum- 
brance to  a  first,  in  order  to  squeeze  out  a  second ; 
because  it  goes  only  in  support  and  preservation  of 
Qie  plaintifTs  actual  priority,  her  original  prior  equit- 
able right,  which  she  acquired  by  having  the  first 
mortgage. 

'*  But  I  think  this  point  is  materially  corroborated 
against  the  defendant  by  my  second  reason ;  which  is, 
tbat  he  did  not  take  his  mortgage  clearly  bondjide 
in  this  case.  It  appears  plainly  to  me,  that  he  aimed 
at  gaining  an  unfair  advantage  in  the  manner  of 
taking  his  security.  He  had  full  notice  of  the  mar- 
riage settlement,  the  jointure  of  350/.  per  annum, 
and  the  younger  children's  portions.'  He  knew  all 
these  to  be  prior  incumbrances  on  the  estate ;  and  yet, 
in  contradiction  to  this,  and  with  his  eyes  open,  he 
took  an  express  covenant  in  his  mortgage  deed,  that 
the  premises  were  free  from  all  incumbrances,  excq)t 
one  indenture  of  assignment  of  the  whole  term  to  the 
defendant  Boote,  and  the  said  term  and  the  mesne 
assignments  thereof  in  the  said  last  assignment  men- 
tioned. This  was  plainly  intended  to  conceal  that 
foU  notice  which  he  had  of  the  marriage  settlement; 
and  in  consequence  thereof  he  has  not  admitted  that 
notice  by  his  answer  in  this  cause,  but  has  put  the 
plaintiff  upon  the  proof  of  it ;  and  uqw  it  comes  out 
hj  the  proofs,  in  this  strong  light,  that  it  appears  to 
have  been  fully  stated  in  the  case  laid  before  his  own 
counsel,  previous  to  the  lepding  of  his  mmiey.  This 
is  against  conscience,  and  is  a  badge  of  an  indirect 
and  collusive  intention. 

"  For  these  reasons,  I  am  of  opinion  that  the  de- 
fisndant  Cripps  wants,  and  stands  divested  of,  two 
ingredients  necessary  to  entitle  himself  in  equity  to 
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the  protection  of  this  whole  term  against  the  plaintif 
that  is  to  say,  a  clear  bondjidesy  and  the  first  and  bei 
right  to  call  for  the  legal  estate ;  and  therefore  duri 
he  can  come  in  only  according  to  the  order  of  tfine; 
11  Ve8.6l8.   which  is  posterior  to  the  jointure,  the  portions,  and 

the  plaintiflTs  mortgage." 

40.  The  doctrine  established  in  the  preceding  case, 

that  a  term  which  has  been  assigned,  upon  an  express 

trust  to  attend  the  inheritance,  may  notwithstandii^ 

be  severed  from  the  inheritance,  and  assigned  to  pio- 

teet  a  particular  incumbrance,  has  been  confirmed  by 

a  court  of  law; 

Goodtitle  4L  R.  Jones  being  seised  in  fee  of  several  estates, 

1  T&S*     demised  the  same  in  I76I  to  Aubrey  for  999  years, 

755.  by  way  of  mortgage.     In  I768  this  term,  the  money 

being  paid  ofi^  was  assigned  to  Lockwood ;  in  trust 
for  Jones,  as  to  the  manor  of  Penmarke,  and  to  attend 
the  inheritance ;  and  as  t6  the  other  lands,  in  trust 
for  Lockwood  and  Morris.^  In  I767  Jones  mortgaged 
to  Morgan^  and  in  I769  to  David :  both  these  moit 
gages  were  in  fee. .  In  I769,  Jones  having  borrowed 
^  10,000/.  from  Sprigg,  assigned  the  term  to  Moreland, 
in  trust  for  Sprigg ;  and  by  indentures  of  lease  ^ 
release  mortgaged  the  same  lands  in  fee  to  Sprigg,  to 
secure  the  10,000  /. 

On  the  mortgage  to  Sprigg  all  proper  searches 
were  made  for  incumbrances;  he  had  all  the  title 
deeds  that  could  be  found  delivered  to  him,  at  the 
time  when  he  advanced  his  money,  except  the  demise , 
of  the  term  for  999  years,  and  the  assignments  of  it,| 
which  were  kept  in  the  hands  of  Lockwood,  on  ao 
count  only  of  containing  other  premises  in  mortgage 
to  Lockwood,  which  were  not  included  in  the  mort^ 
gage  to  Sprigg,  nor  assigned  to  Moreland  his  trustee; 
but  counterparts  of  them  were  then  delivered  to 
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S^rigg.     Morgan  and  David  were  in  possession,  by 
ejectments  brought  on  their'  several  mortgages.    The 
personal  representatives  of  Morland^  the  trustee  of 
>he   term  for  Sprigg,  brought  an  ejectment  for  the 
•eccvery  of  the  lands. 

On  the  part  of  Morgan  and  David,  it  was  contended^ 

that  the  term  must  be  considered  as  attendant  upon 

the   inheritance ;  consequently,  at  the  times  of  the 

respective  mortgages  to  them,  the  trustee  of  the  term. 

became  their  trustee,  and  the  term  could  not  be  sepa- 

lated  from  the  inheritance,  but  by  their  consent; 

that  if  previous  to  the  conveyance  to  Sprigg  in  I769, 

Morgan  and  David  had  brought  ejectments  upon  their 

mortgages,  neither  Jones,  nor  Lockwood  his  trustee, 

could  have  set  up  this  term  as  a  bar  to  their  ejects 

ments  :  then  if  Jones  himself  could  not  set  up  the 

term,  it  was  absurd  to  say  that  tliose  who  claimed 

under  him  might ;  for  they  could  not  claim  a  greater 

estate  than  he  had:  then  Jones  having  parted  with 

the  inheritance,  had  no  power  afterwards  to  make 

any  appointment  of  it  differently :  his   power  was 

gone,  though  it  i^rere  collateral,  by  the  conveyance  of 

the  land. 

Mr.  Justice  Ashurst  said— No  man  ought  to  be  so 
absurd  as  to  make  a  purchase,  without  looking  at  the 
title  deeds ;  if  he  was,  he  must  take  the  consequence 
of  his  own  negligence.  If  the  first  mortgagee  had 
used  ordinary  precaution,  he  must  have  known  that 
4his  term  was  then  outstanding ;  if  he  did  know  of  it, 
^d  neglected  to  take  an  assignment  of  it,  that  was 
enabling  the  mortgagor  to  commit  a  fraud,  by  mort- 
gaging the  same  estate  again  \  by  this  therefore  he 
^came  particeps  criminis,  and  must  sufier  for  the 
'consequences  of  the  fraud  ;  .for  the^  lessors  of  the 
Vol.  11.   .  R  * 
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plaintiff  claiming  under  Sprigg,  whp  had  got  the  legal 
estate,  must  be  preferred* 
Tide  ante,  §  9.      Afr.  Justice  Buller  was  of  opinion,  that  the  plaintiffi 

having  the  title  deeds  were  entitled  to  recover. 
Where  a  De-      42.  A  declaration  of  trust  of  a  term  for  years  in 
Trust*  of  a     fiivouT  of  an  incumbrancer,  is  tantamount  to  an  actual 
Term  is  suf-  assignment,  unless  a  subsequent  incumbrancer^  bond 
^*^"^*         Jidcy  and  without  notice,  procures  an  assignment  of  it 
for  himself.     And  the  custody  of  the  title  deeda,  re- 
specting a  term  for  years,  with  a  declaration  of  trust 
of  it,  in  favour  of  a  second  incumbrancer,  is  equiva^ 
lent  to  an  actual  assignment. 
Stanhope  43.  Henry  Sayer  being  seised  in  fee  of  certain 

l' Inst? 290  6.  estates*  Subject  to  an  outstanding  term  of  years  in 
"m.  $  13.        Rigby  and  Eyre,  by  indentures  of  lease  and  release, 

bearing  date  the  4th  and  5th  June  V7S%  conveyed 
them  to  Lady  Pysart  and  her  heirs,  for  securing  the 
payment  of  1,000  il  with  interest,  and  covenanted  to 
produce  the  deeds  respecting  the  terms  of  years. 
Afterwards  Rigby  and  Eyre  assigned  thiB  term  to 
Cimningham  and  Clayton,  in  trust  for  Sayer,  his  heirs 
and  assigns ;  and  then  Sayer,.  by  indenture  dated  Idth 
December  1732,  conveyed  the  same  estates  to  Mtt. 
Nash,  under  whom  Lord  Vemey  claimed  by  way  of 
mortgage,  for  securing  to  her  3,0002.  and  interest^ 
with  a  declaration  that  Cunnin^am  and  Claytoii 
should  stand  possessed  of  the  term  in  trust  for  her ; 
the  deeds  respecting  it  were  delivered  to  her,  and 
neither  she  nor  the  trustees  had  notice  of  the  mort- 
gage to  Lady  Ifysart 

Lady  Dysart  brought  an  ejectment ;  Lord  Vemey  de- 
fended, and  set  up  the  term,  with  a  declaration  of  tnot 
in  favour  of  Mrs.  Nash,  under  whom  he  claimed ; 
this  Lady  Dysart  brot^ht  her  bill  in  equity; 
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The  question  wits,  which  sliould  be  pi^eferred.  Lady 
liysart  who  had  the  first  declaration  of  the  trust  of 
the  term;  or  Lord  Vemey,  who  had  the  subsequent 
declaration  of  the  trust,  but  had  the  cmtody  of  the 
deeds? 

Lord  Northington  held,  that  a  declaration  in  trust, 
in  favour  of  an  incumbrancer,  was  tahtamount  to  an 
actual  assignment^  unless  a  subsequent  incumbrancer 
bandjide^  and  witliout  notice,  procured  an  assign- 
naent.  And  that  the  custody  of  the  deeds  respecting 
the  ttrm,  with  a  declaration  of  the  trust  of  it,  in 
&vour  of  a  second  incumbrancer,  was  equivalent  to 
an  actual  assignment ;  and  therefore  gave  him  an  ad- 
vantage over  the  first  incumbrancer,  which  equity 
would  not  take  fixmi  him.  ^ 

4b4.  If  the  first  incumbrance  only  extends  to  part  How  far  an 
of  the  estate  comprised  in  the  latter  mortfraire,  it  will*?^^  incum- 
ooxy  protect  the  part  thus  compnsed ;  but  if  the  first  protect. 
incumbrance  extends  to  estates  not  comprised  in  the 
s^sequeat  mprf^^es,  the  puisne  mortgagee  shall 
hold  all  the  estates,  till  he  is  satisfied. 

4f5.  A  person  mortgaged  the  manor  and  rectory  Bovej  v. 
of  D.  to  A.,  then  mortgaged  the  rectory  to  B.  without  f^iR^^r 
notice  of  the  mortgage  to  A.,  afterwards  B.  pur-  201.  i  Ab. 
chased  in  a  precedent  incumbrance,  on  both  the  ^*^^^' 
manor  and  rectory. 

The  question  was,  when  B«  had  received  all  the 
money  due  on  the  first  security,  whether  he  should 
receive  any  more  profits  of  the  manor,  or  only  keep 

>*  _^^ 

*  Lord  Loughborotigli  has  observed,  6  Ves.  1 84.,  that  this  doc- 
trine has  been  weakened  by  some  determinations  at  law,  where  a 
iatts€ed  term  has  not  been  allowed  to  be  set  up  in  bar  to  a  plaiDtiiT 
m  cjectmettt.  But  the  law  on  that  pmnt  has  been  since  alt^ed. 
Vide  ^it.  12.  0.3.  %  51. 

R  a 
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the  incumbrance  on  foot,  to  protect  the  rectory.  Thi^ 
was  argued  before  Lord  Keeper  Finch,  in  the  presence 
of  Wild  and  Twisden :  the  two  judges  held  that  B. 
should  not  receive  the  profits  of  the  manor  after  the 
first  incumbrance  was  satisfied,  because  he  had  taken 
the  rectory  only  for  his  security  of  that  sum ;  and  it 
would  be  unreasonable  to  give  him  a  security  beyond 
what  he  had  in  his  original  intention.  But  the  Lord 
Keeper  over-ruled  it,  for  that  when  he  had  purchased 
the  precedent  incumbrances,  which  comprehended 
both*  the  manor  and  the  rectory,  and  were  forfeited  at 
law,  it  was  but  reasonable  that  the  estate  should  not 
be  taken  away  by  the  mesne  incumbrancer  in  a  court 
of  equity,  which  by  no  methods  could  be  evicted  at 
law,  unless  the  person  who  sDught  relief  would  do 
equity,  and  pay  the  whole  money  due  on  both  se- 
'curities. 
Asicough  46.  It  has  been  long  established  as  a  rule  in  Chan- 

2  v° rn ^6*     ^®^*  *^^*'  where  a  mortgagee  buys  in  an  incumbrance, 

to  protect  his  estate  at  law,  on  compositions,  he  shidl 
be  allowed  the  full  money  due  on  such  incumbrances ; 
and  the  same  shall  not  be  redeemed  by  the  mortgagor, 
or  his  heir,  till  payment  of  all  the  money  due  on  such 
incumbrances ;  without  regard  to  the  beneficial  bar« 
gains  and  compositions  made  by  such  purehaser. 
Darcy V.Hall,  47.  A  distinction  has  however  been  madeincase;^ 
2  At™54.      ^^  *^^  kind,  between  a  stranger  and  a  trustee  or  heir 

at  law.  For  where  a  trustee  or  heir  buys  in  an  in- 
cumbrance,  he  shall  be  allowed  no  more  than  what 
he  really  paid  for  it,  unless  he  bought  it  to  protect  an 
incumbrance  to  which  he  himself  was  entitiied.  But 
where  a  stranger  who  has  an  incumbrance  on  an  estate,, 
buys  in  another  security,  to  protect  his  own,  he  shall 
not  only  hold  tUl  he  has  satisfied  his  own  debt,  and 
has  reimbursed  himself  the  money  paid  for  the  ia- 
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cumbrance  bought  in  ;  but  even  till  he  has  received 
all  the  money  and.  arrears  of  interest  due  on  the 
^security  so  bought  in. 

48.  In  the  case  of  judgements  or  statutes,  it  is  laid  2  P.  Wms. 
down  by  Sir  Joseph  Jekyll,  that  if  a  puisne  mortgagee  ^^^^ 
without  notice,  buys  in  a  prior  judgement  or  statute, 

and  that  judgement  or  statute  is  extended  upon  an 
elegit,  at  a  value  much  under  the  real ;  the  mesne 
mortgagee  shall  not  make  the  puisne  mortgagee,  who 
has  got  in  such  judgement,  account  otherwise,  or  for 
more  than  the  extended  value ;  nor  will  the  Court  of 
Chancery  give  any  relief  against  the  judgement  or 
statute,  but  leave  the  mesne  mortgagee  to  get  rid  of 
them,  as  well  as  he  can,  at  law.  At  what 

49.  With  respect  to  the  time  when  a  second  or  incumbramle 
third  mortgagee  may  purchase  in  a  prior  incumbrance ;  ™*y  ^g<>^  *»• 
it  has  been  long  established  that  this  may  be  done  at  v.  Taylor, 
any  time,  even  pendente  lite;  for  it  may  happen  that  xnm&v^* 
the  second  or  third  mortirairee  does  not  discover  the  Hichmond* 
first  mortgage,  but  by  the  proceedings  in  the  suit.       2  P.  Wtns. 

50.  But  where  a  puisne  incumbrancer  ailer  the  bill  '^*- 
brought,  and  after  the  first  decree  made,  and  after  the  Brigtoi\,r 
report,  got  an  assignment  of  an  old  judgement  and  Hungerford,. 
mortgage,  hoping  thereby  to  gain  a  preference  to  his ' 

debt;  the  Court  said, — ^The  assignment  being  after  the 
decree  made,  he  should  not  profit  by  it,  or  change 
the  order  of  payment,  but  must  come  in  according 
to  the  order  of  time  of  his  own  incumbrance,  without 
regard  to  the  old  judgement  and  mortgage  which  he 
got  in  after  the  decree  and  report. 

51.  A  person  bought  in  an  old  judgement,  after  a  Wonley  v. 
decree  had  been  made  in  a  cause  in  which  he  had  Jl'^^^^tv 

2  ves.  D/l. 

been  a  party  with  other  creditors,  ^nd  the  Master  had  3  Atk.  809. 
been  directed  to  inquire  into  the  priority  of  their 
demands  j  he  made  claim  before  the  Master  to  have 
it  tacked  to  his  mortgage,  thereby  to  gain  a  priority^ 

R  3 
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is  to  which  the  Master  refused  to  make  any  teporU 
whereupon  he  £3ed  his  bill :  one  question  was^  whether 
he  could  tack  the  incumbrance,  bought  in  after  the 
decree,  to  his  mortgage. 
Tit.  12.  c.  3.  Lord  Hardwicke  (after  layii^  down  the  general 
i  35.  note,     doctrine  as  already  stated)  said,  "  that  if  a  puisne 

incumbrancer  took  in  the  first  incumbrance  pendente 
UtCy  still  he  should  have  the  same  benefit;  for  in 
Marsh  v.  Lee,  there  was  a  Us  pendens^  yet  wte  not 
the  party  affected  by  it :  and  so,  he  took  it,  in  general 
it  would  be,  notwithstanding  a  Us  pendens;  because 
the  principle  upon  which  all  the  cases  depend  was 
this,  that  a  man^s  having  notice  of  a  second  incum- 
brance^ at  the  time  of  taking  in  liie  first,  does  not 
hurt ;  it  is  the  very  occa^on  that  shows  the  necessity 
of  it.     It  is  only  notice  at  the  time  of  taking  in  the 
third,  that  will  affect  him ;  for  then  no  act  that  he 
can  do  will  help  him.    Then  a  Us  pendens  is  nothing 
but  notice :  an  actual  notice  is  certainly  as  good  as 
that  by  SiUs  pendens :  one  notice  is,  in  consideration 
of  this  Court,  as  strong  as  another.     Nay,  actual 
notice  is  stronger  than  that  implied  by  a  Us  pendens; 
it  will  not  therefore  aflfect  him.     That  was  Marsh  v. 
Lee  and  the  other  cases  which  he  agreed  to ;  but  no 
case  was  cited  wherein  a  puisne  incumbrancer,  a  party 
in  a  cause,  and  a  decree  made  in  that  cause  for  satis- 
faction of  incumbrancers,  according  to  their  respective 
priorities,  had  taken  in  a  prior,  to  tack  to  his  puisne 
incumbrance,  that  he  should  be  allowed  to  make  use 
of  that  in  any  other  shape  than  that  original  incum- 
brancer would  be.     He  was  of  the  same  opinion  as 
ante,  §  50.     Lord  Cowper  was  in  the  Earl  of  Bristol  v.  Hungerford, 

in  general,  and  did  think  it  would  be  most  mischie\'0us 
and  pernicious  if  the  Court  should  allow  that  doctrine 
of  taking  to  be  carried  to  that  extent.  First  taking 
it  upon  the  terms  of  th^  dccijee,  all  these  decrees* 
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where  there  were  several  incumhrancerB  before  the 
Court,  a  sale  directed,  and  every  thing  necessary  to 
be  done  to  clear  the  estate  in  order  to  that  sale,  pro- 
ceeded on  this  foundation,  that  the  rights  of  the  par- 
ties were  to  be  taken  as  they  stood  at  the  time  of  the 
decree,  and  therefore  directed  an  inquiry  into  the 
priorities.    What  were  those  priorities  ?  Such  as  they 
stood  at  the  time  of  the  decree ;  not  that  after  that, 
the  priority  should  be  varied.     The  Master  was  only 
to  inquire  into  the  condition  it  stood  in  at  the  tima 
of  making  the  decree.    It  was  very  different  from  the 
case  put  for  the  plaintif!^  of  a  decree  to  inquire  as  to 
a  good  title.    Certainly  where  there  was  a  contcact 
fer  sale  of  an  estate,  difficulties  to  die  title  c^en 
happened,  which  must  be  cleared  up  afterwards ;  and 
then  what  was  said  for  the  plaintiff  should  be  allowed : 
but  the  terms  of  these  decrees  were  veiy  difierent*. ' 
Not  to  rest  upon  the  niceties  of  the  words  of  these 
decFees,  the  sense,  reason,  and  justice  of  the  case  re- 
qmred  it ;  for  otherwise,  where  an  incumbrancer  on 
an  estate  which  waa  afiected  with  several  incum- 
brances, brings  a  bill  for  satisfaction  of  his  incum-^ 
biance,  and. all  proper  parties,  and  has  a  decree  for 
it,  as  between  himself  and  the  owner  of  the  equity  of 
redemption;  some  of  the  incumbrances  are  prior,, 
others  posterior  to  his :  if  it  is  allowed  that  after  such, 
a  decree  is  made,  one  o£  those  defendants,  who  hap- 
pened to  be  prior  to  him,  should  convey  to  another 
defendant  who  was  puisne  to  him,  it  would  shut  out 
the  plaintiff  afler  the  decree  made,  at  which  time  the 
rights  were  to  be  considered.     What  would  be  the 
consequence?   Nothing  could  lay  a  foundation  for 
greater  ccdlusion  and  contrivance  between  the  parties, 
to  exclude  each  other,  than  such  a  liberty  would, 
and  to  the  great  deceit  o£  the  plaintiff:  fbr  then  a 
num  sWi  lose  his  costs  by  such,  a  proceeding  j  the 

R  4 
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plaintiff  having  a  right  to  his  debt,  principal,  interesff 
and  costs,  according  to  the  respective  priorities,  and 
that  is  the  direction  of  the  decree  ;  and  here  was  a 
sufficient  fund  according  to  his  then  right,  to  pay  all 
that ;  but  after  that  decree  was  made,  two  of  these 
defendants  may,  by  collusion,  give  a  third  incum* 
brancer  more  than  his  debt ;  and  it  may  be  worth 
while  to  do  so,  in  order  to  exclude  the  plaintiff,  who 
happens  to  be  a  second  incumbrancer.     It  would  be 
•    carrying  securities  to  market  in  that  manner  whereby 
the  purchaser  of  them  should  not  only  stand  in  the 
place  of  the  party  selling,  but  would  acquire  a  new 
equity,  which  it  would  be  mischievous  to  allow ;  he 
meant  in  general  cases.     This  was  just  the  same  to 
persons  incumbrancers  who  were  not  parties  to  the 
suit,  but  who  would  come  in  under  the  decree ;  for 
they  must  come  in  and  submit  to  the  same  terms  of 
that  decree,  though  no  parties ;  and  therefore  this 
judgement  creditor  of  l694f  if  they  could  not  make  a  • 
title  without  him,  must  have  come  in  under  the  terms 
of  the  decree,  to  receive  a  satisfaction  out  of  the  pur- 
chase money ;  but  shall  not  be  suffered,  after  this 
decree  made,  to  assign  liis  judgement,  so  as  to  give 
a  new  right  to  the  assignee  of  it,  not  only  to  receive 
his,  but  to  increase  the  first  mcumbrance.      That 
doctrine  was  contrary  to  the  meaning  of  these  decrees, 
and  to  the  justice  of  the  case  ;  and  would  open  such 
a  door  for  traffic  and  marketing  between  creditors,  as 
would  induce  mischief  j  and  therefore  it  was  not  to  be 
allowed. 

**  This  was  said  to  be  an  interlocutory  decree,  and 
like  a  decree  quod  computet.  But  why  was  it  inter* 
locutory?  It  was  the  judgement  of  the  Court,  and 
not  in  the  nature  of  such  a  decree  quod  computeU 
which  depended  on  a  different  reason.  Therefore  he 
never  was  clearer  in  opinion  than  upon  this  part  of 
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the  case,  'as  to  the  general  right.  If  the  plaintiff 
could  distinguish  this  from  the  case,  that  might  be  a 
different  consideration;  and  that  would  depend  on 
his  manner  of  charging  it :  but  this  was  his  opinion 
upon  the  general  right.** 

52.  In  the  following  case,  it  was  determined  by 
the  Court  of  Chancery,  and  the  House  of  Lords,  that 
-a  third  or  other  subsequent  mortgagee,  after  a  bill 
filed  for  sale  qf  the  estate,  and  payment  of  all  the 
mortgages,  to  which  the  first  mortgagee  had  put  in 
an  answer,  and  submitted  that  the  incumbrances 
•might  be  discharged  according  to  their  respective 
priorities,  might  buy  in  the  first  mortgage ;  and 
thereby  gain  a  priority  over  the  second  and  other 
mesne  mortgages. 

53.  John  Butler  being  seised  in  fee  of  some  lands  Belchier 
in  Surrey,  mortgaged  them  to  five  successive  persons,  l']^j!^ 
and  delivered  the  title  deeds  to  the  fifth  mortgagee.  Ca.  292. 
Upon  the  death  of  the  mortgagor,  the  second  mort* 
gagee  filed  a  bill  in  the  Court, of  Chancery  against  all 
the  other  mortgagees,.  pra3ring  that  they  might  set 
forth  their  interest  in  the  premises,  and  that  the 
mortgaged  premises  might  hie  sold,  and  the  money 
applied  towards  the  payment  of  all  the  incumbrances, 
in  their  just  order.  To  this  bill  all  the  other  mort- 
gagees  put  in  their  answer :  the  first  mortgagee  sub- 
mitted that  all  the  incumbrances  might  be  paid  ac- 
cording to  their  respective  priorities;  and  the  last 
mortgagee  insisted,  that  having  the  title  deeds,  he 
ought  to  be  paid  immediately.  After  alt  these 
answers  had  been  put  in,  the  last  mortgagee  pur- 
chased in  the  interest  of  the  first  mortgagee,  and  filed 
a  cross  bill,  stating  this  matter,  and  that  by  means  of 
the  assignment  from  the  first  mortgagee,  the  legal 
estate  in  the  premises  was  vested  in  him  •,  therefore 
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he  was  entitled  to  what  was  due  on  his  own  mo?t^ 
gage»  preferably  to  any  of  the  intervenixig  moitgagea. 
.  It  was  decreed  by  Lord  Keeper  Henley,  that  the 
lands  should  be  applied,  first,  in  discharge  of  all  that . 
was  due  to  the  last  mortgagee,  as  well  <m  account  erf*  j 
the  first  /mortgage,  ^diich  he  had  purchased,  as  on  j 
account  of  his  own  mortgage.  ; 

On  an  appeal  to  the  Home  of  Peers,  it  was  con^ ; 
tended,  that  this  decree  was  wrong,  for  the  fdUowni^ 
reasons :  1.  It  was  an  estaUished  rule  in  equity,  that 
as  between  incumbrancers,  having  only  equitaUe 
securities,  that  incumbrancer,  whose  security  was  \ 
prior  in  p<Hnt  of  time,  should  be  preferred  in  pay- 
ment The  reason  was,  that  neither  of  them  having 
a  legal  title,  there  could  be  no  ground  Sof  a  court  of 
equity  to  take  &om  a  prior  incumbrancer,  that  zigbt 
which  the  former  was  possessed  of,  before  the  latter 
became  im  incumbrancer.  In  tiiis  view,  as  matters 
stood  at  the  commexioemesi^t  of  the  first  cause,  and 
when  the  same  originally  came  on  to  be  heard,  the 
appellants  were  entitled  to  be  paid  in  preference  to 
the  respondent.  2.  lliough  in  commwi  and  ordinaiy 
cases  an  incumbrancer,  who  has  the  i^  estate,  afaaU 
be  preferred  in  payment  to  one  who  is  cmly  an  equit- 
able incumbrancer;  and  this  not  only  where  he 
originally  took  the  legal  security,  but  where  a  subse- 
quent  equitable  inciunbmncer  has  obtained  an  asaiga- 
ment  of  such  l^al  security,  and  this  even  so  £ur  as  ta 
enable  him  to  tack  his  equitable  incumbrance,  to  the 
prejudice  of  a  former  intervemng  incunribrancer ;  yet 
this  held  only  where  the  conscience  of  the  parly  vas 
not  aflfected  by  any  circumstemce  of  equity,  nor  hif 
right  restramed,  qualified,  ex  limitedf  so  as  to  prevent 
his  gaining  such  benefit  of  priority.  Jn  the  peeseot 
case,  the  de^Gsndant  by  his  answi^  hud  subnutted  ta 
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'Assign  his  legal  security  to  the  kppellants^  the  plaintiiEs 
m  the  cause,  and  that  the  estate  should  be  sold^  and 
all  the  mcumbrances  should  be  paid  according  to 
their  respective  priorities ;  after  which  he  could  not 
assign  his  securities  to  any  sii^equent  incumbrancer; 
nor  the  respondent,  who  was  a  party  in  the  caiifie^ 
and  had  notice  of  the  said  submission,  take  the  same 
with  a  safe  conscience,  to  the  prejudice  of  the  plaintiff. 
On  the  other  side  it  was  argued,  that  the  decree 
should  be  afiirmed,  for  the  following  reasons :  1.  For 
that  it  was  an  established  rule  in  equity,  that  a  third 
mortgagee  having  lent  his  money  without  knowing  of 
there  being  a  second  mortgage  upon  the  same  estate, 
may,  by  paying  off  the  first  incumbrancer,  and  taking 
an  assignment  of  his  interest  to  himself^  hold  the 
estate  against  the  second  mortgagee,  till  he  shaU  be 
paid  M/hBit  is  due  to  Imsa  upon  bodi  the  mortgages. 
Hiat  it  was  near  a  cetitttry  once  that  doctrine  was, 
upon  long  argument  and  mature  deliberatioB,  finrt 
settled ;  and  it  had  prevailed  ever  since  without  varia- 
tion.   So  that  a  second  mortgs^ee,  when  he  lent  his 
money  opon  an  equity  of  redemption,  knew  (or  what 
was  the  same  tiling  in  queMions  of  property,  miM  be 
understood  to  know,)  that  his  security  lay  open  to  tiie 
hazard  of  a  subsequent  incumbrancer  getting  into  his 
hands  an  assignment  of  the  first  mortgage,  and  being 
thereby  postponed ;  and  a  subsequent  incumbrancer, 
confiding  in  the  notoriety  and  certainty  of  this  rule,  is 
induced  to  buy  m  the  first  incumbrance  at  a  new  ex- 
pence.    S.  The  principle  upon  wfaidi  this  doctrine 
was  first  established,  and  had  ever  since  prevailed  was, 
that  the  third  mortgagee  having  innocently  lent  his 
inoAey,  witiiout  khowmg  that  iA»  second  had  any 
<daim  upon  the  estate,  had  in  odBscieiii:^  as  good  a 
nght  to  be  paid  the  whole  money  he  had  lent,  as  the 
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second  mortgagee  had  to  the  payment  of  what  hf 
advanced ;  and  having  by  the  assignment  of  the  fini^ 
got  a  fight  to  hold  the  estate  absolutely  at  law,  aiui 
•  having  the  possession  of  the  title  deeds^  without  which 
the  estate  could  not  be  sold,  a  court  of  consciencff 
ought  not  to  take  from  him  his  legal  protection  of  aa 
honest  debt.  That  in  this  case  the  justice  of  the  rule 
was  strengthened,  because  the  second  mortgagee  did 
not  make  use  of  the  common  precaution  in  trans- 
action^  of  this  nature,  that  of  taking  care  that  the 
title  deeds,  which  were  then  in  the  hands  of  the  mort- 
gagor,  were  delivered  to  him ;  from  which  neglect, 
two  things  resulted :  1.  That  he  confided  more  in  the 
integrity  of  the  mortgagor,  than  in  the  real  security 
of  the  mortgage ;  and,  2.  That  he  left  in  the  hands  of 
the  mortgagor  the  means  of  trafficking  with  the  estate 
again,  and  of  deceiving  innocent  incumbrancers,  wbe 
would  be  justified  in  presu^iing  that  he,  who  ha4  the 
possession  of  the  lands,  and  the  custody  of  the  title 
bleeds,  had  a  right  to  the  estate. 

This  rule  of  equity  looked  no  farther  than  to  see 
whether  the  third  mortgagee  had  notice  of  the  second 
mortgage,  at  the  time  when  he  first  lent  his  money, 
•for  it  was  then  that  he  became  an  honest  creditor, 
and  had  a  right  to  protect  his  debt :  but  he  had  no 
occasion  to  look  for  a  protection  till  he  thought  him- 
self in  danger  of  being  hurt ;  and  therefore  whether 
hi?  danger  was  first  discovered  to  him  by  the  second 
mortgage  being  disclosed  in  a  suit  in  equity,  or  by  an 
extrajudicial  means ;  as  the  honesty  of  the  debt  was 
jiot  affected,  his  right  of  protecting  it,  and  the  efficacy 
of  tlie  protection,  by  buying  in  the  first  incumbrance, 
were  not  prejudiced ;  nor  were  they  prejudiced  by 
bis  having  purchased  the  first  incumbrance,  after  the 
incumbrancer  had,  in  his  answer  to  the  appellants? 
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Bill,  submitted  to  a  sale  of  the  estate,  and  to  an  appH- 
cation  of  the  money  in  discharging  the  incumbrances 
in  their  just  order,  and  according  to  their  priorities. 
First,  because  the  submission;  taken  in  its  full  extent, 
could  only  bind  the  right  of  the  person  submitting, 
and  not  that  of  subsequent  incumbrancers :  but  the 
right  of  protection  claimed  by  the  third  mortgagee 
was  not  claimed  iior  derived  from  the  first,  but  arose 
from  the  situation  of  the  last  mortgagee,  as  soon  as 
he  got  the  legal  interest  in  the  estate,  and  attached 
originally  in  himself.  Secondly,  the  submission  to  a 
sale  would  not  have  had  that  effect,  though  it  had 
been  made  by  the  last  mortgagee  himself,  much  less^ 
when  made  by  the  first.  For  the  rights  of  mort- 
gagees were  not  altered  by  turning  the  mortgaged 
estate  into  money,  since  in  such  cases  the  Court  would 
direct  the  money  to  be  applied  according  to  the  rights- 
of  redemption  ;  and  if  the  second  mortgagee  had  not 
a  right  to  redeem  the  estate,  without  paying  what  was 
due  upon  the  first  and  third  mortgages,  he  would  of 
eourse  have  no  right  to  partake  of  the  money, 
till  their  claims  were  satisfied.  The  decree  was 
afl&rmed.* 

54.  As  the  principal  point  upon  which  the  doctrine  Of  Notice, 
of  tacking  subsequent  to  prior  incumbrances  depends 
19,  whether  the  mortgagee  had  notice  of  the  prior 
incumbrance,  at  the  time  when  he  advanced  his 
money;  it  will  be  necessary  to  ascertain  what 
circumstances  constitute  notice  of  a  prior  incum* 
brance. 

55n  Notice  is  either  direct  or  constructive  ;  direct  Direct 
notice  is  an  actual  and  positive  knowledge  of  a  prior     ^^^^' 

^  The  effect  of  this  doctrine,  in  mortgages  of  copyhold?;  will  be 
«atedinTit.37.  <s.  I.  ^ 


93*  TitkXV.   Mortgage.   Ouv.  §d5-*«l. 

iacumbratfce,  r^^uUrly  and  fonnally  communicate 

to  the  mortgagee. 
2ycrn.574.       56.  ^  notice  given    to   the  counsel^    attoroq 

solicitor,  or  agent  of  a  mortgagee^  is  a  8u£Bciei 

notice  to  such  mortgagee.    But  a  notice  of  this  kioi 
3  Atk.  294.     must  be  confined  to  the  same  transaction  :  for  notia 

in  another  transaction  will  have  no  effect. 
Treat  of  Eq.       57^  Where  all  the  securities  are  pr^mred  by  ^ 

B.2.C.6.J4.  ,  \J^  ^ 

Le  Neve  v.      **°™^  person,  notice  to  that  person  wili  operate  as  1 
Le  Neve,        notice  to  all  the  parties  concerned  in  the  transactioa 

^8.  A  judgement,  though  on  record^  is  not  iv 
iCta.Q.36.  ifadf  notice  to  a  purchaser  or  mortgagee.     Foe 

although  a  purchaser  is,  at  law,  bound  to  take  notice 
of  a  judgement ;  yet,  in  equity,  where  the  cognizee 
of  a  judgement  claims  to  be  allowed  to  extend  hit 
judgement  against  a  purchaser,  who  has  got  a  pdoii 
term  or  incumbrance,  he  must  prove  express  or  co»r 
structive  notice  of  the  judgement,  otherwise  he  w3l 
not  be  lelkved. 
lit.  32.  c.  28«    ,  59.  A  memodal  of  a  conveyiwce*  dufy  i^gisteral 

in  the  manner  required  by  the  register  acts,  is  not 
oT  itself  notice  tQ  a  subse^pent  incumbrancQc, 
Ititchcock  V.      60.  A  person  is  not  bound  to  take  notice  of  an  act 
2  ymu^i57.   ^  bimknsqpljcy ;  for  it  may  be  committed  m  so  seciet 

a  manner,  as  not  to  be  easily  known.  But  now,  by. 
the  statute  46  Geo.  III.  c.  135.,  where  a  cofnaussioQ 
of  bankrijqrtcy  is  issued,  or  even  a  docket  4trud^ 
tihese  acts  are  made  to  operate  as  notice ;  if  it 
appear  that  an  act  of  bankru|itcy  had  been 
committed  at  the  time  of  issuing  such  commission, 
strikiDg  such  docket 
Con^^ctive       6I.  Lord  Chief  Baron  Eyre  has  defined  cans 

^^*^®'  ive  notice  to  be  no  more  than  evidence  of  notice,  th< 

Plumb  V.       presimiptions  of  which  were  so  violent,  that 
ante  J 13.      Court  would  not  allow  ipren  of  its  beiqg  controw 
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And  Mr.  Fonblanque  has  observed,  that  it  would  be  Treat  of  Eq, 
extremely  difficult  to  extract  from  the  cases  any 
general  rule  on  this  subject.  It  seemed,  however, 
to  be  held,  that  every  man  shall  have  notice  of  the 
instrument  under  which  the  party  with  whom  he 
contracts,  as  executor  or  trustee,  derives  his  power. 
It  seemed  also  agreed^  that  where  a  purchaser  could 
not  make  out  a  title,  but  by  a  deed  which  led  him  to 
another  fact,  he  should  be  presumed  to  have  notice 
of  such  fact.  So,  whatever  was  sufficient  to  put  a 
party  on  inquiry,  was  good  notice  in  equity. 

62.  1 1  is  laid  down  by  Lord  Eldon,  in  a  modem  DaDiels  r. 
case,  that  the  possession  of  a  tenant  is  constructive  15  v^?249. 
notice  to  a  purchaser,  of  the  actual  interest  he  may 
have,  either  as  tenant,  or  under  an  agreement  to 
purchase  tiie  premises. 
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Section  I. 

A  S  the  courts  of  equity  allowed  persons  who  had 
mortgaged  their  lands  to  redeem  them,  long  after 
the  time  of  payment  was  passed,  and  the  condition 
forfeited  at  law ;  it  became  also  necessary  to  esta- 
blish certain  rules  for  enabling  mortgagees  to  deter- 
mine  and  destroy  the  right  of  redemption.  This  may 
be  done  after  the  day  of  payment  is  past,  by  the  mort- 
gagee's filing  a  bill  of  foreclosure ;  that  is,  by  his 
calling  on  the  mortgagor,  in  a  court  of  equity,  to 
redeem  his  estate  presently,  or  in  default  thereof,  to 
be  for  ever  foreclosed,  and  barred  from  any  right  of 
redemption. 

2.  A  mortgagee  may  bring  an  ejectment, .  at  the 
same  time  that  he  has  a  bill  of  foreclosure  depending. 
But  special  circumstances  may  arise,  which  will  take 
the  case  out  of  the  common  rule,  and  induce  the 
Court  of  Chancery  to  grant  an  injunction  to  stay  the 
proceedings  at  law. 
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S.  TTie  Court  of  Chancery  will  not  point  out  what  2  Atk.  101.  ^ 
title  the  mortgagee  shall  make  on  a  bill  to  foreclose  ;*  ;^a/^^  ^      ''* 
but  will  decree  him  to  make  such  title  to  the  mort-  ' 
gagee  as  he  is  capable  of  doing. 

4.  In  Welsh  mortgages,  where  no  precise  time  is  i  Ves.  406. 
fixed  for  redemption,  there  can  be  no  foreclosure, 
although  the  mortgagor  may  redeem  at  any  time. 

5.  Where  an  equity  of  redemption  is  entailed,  a  a  Foreclo- 
decree  of  foreclosure  will  bind  all  persons  claiming  ^'f^"^  *** 
under  such  entail. 

6.  A  person  having  made  a  mortgage,  afterwards  Roscarrick  v. 
settled  the  equity  of  redemption  on  himself  for  life,  f  ^^"  ^ 
remainder  to  his  issue  in  tail,  remainder  to  his  brother  217. 

in  tail.  The  mortgagee  exhibited  his  bill  against  the 
mortgagor  to  foreclose,  without  making  his  brother  a 
party,  and  obtained  a  decree  for  that  purpose.  Upon 
the  death  of  the  mortgagor  without  issue,  his  brother 
filed  his  bill  to  redeem. 

.    The  cause  was  heard  before  Lord  Keeper  Finch,  '•  ^ 

assisted  by  I^rd  Chief  Justice  Hale,  Wyld,  and 
Wyndham.  It  was  insisted  for  >the  defendant,  that 
the  deed  under  which  the  plaintiff  claimed  was  volun- 
tary :  that  although  a  voluntary  conveyance  would 
pass  an  equity  of  redemption,  yet,  in  this  case,  where 
the  plaintiff  claimed  an  equity  of  redemption  by  way 
of  entail,  it  ought  not  to  be  countenanced  m  equity, 
for  the  consequence  would  be,  to  make  an  equity  of 
redemption  perpetual. 

Lord  CSiief  Justice  Hale. — "  By  the  growth  of 
equity  on  equity  the  hf  art  of  the  common  law  is 
eaten  out,  and  legal  settlements  are  destroyed ;  and 
Was  of  opinion  there  was  no  colour  for  a  de<!^ree. 
In  14  Rich.  II.  the  parliament  would  not  admit  of 
redemptioq,  but  now  there  is  another  settled  course. 

Vol.  IL  S 
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As  far  afi  the  line  is  given,  man  wiQ  go  ;  and  if  an 
hundred  years  are  given,  man  will  go  so  far ;  and  we 
know  not  whither  we  shall  go.  An  equity  of  redemp- 
tion is  transferrable  from  one  to  another  now,  aod 
yet  at  common  law  if  he  that  had  the  equity  made  a 
feofiinent  or  levied  a  fine,  he  had  extinguished  hi» 
equity  at  law ;  and  it  hath  gone  far  enough  already, 
ikid  we  will  go  no  farther  than  precedents  in  the 
matter  of  equity  of  redemption,  which  hath  too  muck 
favour  already ;  and  concluded  there  should  be  no 
decree  for  the  plaintiff:  and  a  decree  to  foreclose 
a  tenant  in  tail  shall  bind  his  issue  in  an  equity  of 
redemption,  because  that  is  a  right  only  set  up  in  a 
court  of  equity,  and  so  may  be  here  extinguished.*' 
The  Lord  Keeper  concurred  in  opinion,  and  the  bill 
Was  dismissed* 

7.  A  decree  of  foreclosure  may  be  obtained 
against  an  infant.  But  in  all  such  decrees  a  day  is 
given  to  the  mfant  to  show  cause  against  it,  within 
six  months  after  he  attains  the  age  of  21  years.  If 
he  does  not  show  any  cause  within  that  time^  tfie 
decree  is  made  absolute  upon  him :  but  he  may  up(Hi 
motion  put  in  a  new  answer,  and  make  a  new  defence. 

8.  In  a  case  of  this  kind,  though  tlie  infant  has 
six  months  after  he  comes  of  age  to  show  cau^ 
against  the  decree,  yet  he  will  not  be  allowed  to  op«n 
the  account.  Nor  is  he  entitled  to  redeem  Ih^ 
mortgage,  by  paying  what  is  repeated  due ;  but  tf 
only  permitted  to  shew  an  error  in  the  decree. 

9.  Where  the  validity  g£  a  mortgage  depended  ^ 
a  disputable  title,  namely,  whether  the  ancestor  of^ 
infent  had  properly  executed  a  power  from  which  Ws 
right  to  mortgage  arose ;  the  Court  would  not  decree 
the  infant  to  be  £orediosed,  till  he  came  of  age* 
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10.  It  h::^l»e^  determined  in  a  modiera  ca^e,  that  MondeyT. 
where  a  bill  prayed  a  foreclosure  against  an  iufant,  ^o^dey* 
and  the  powtg{|gee&  coKiseoted  to  a  sale,  aa  inquiry  223. 
^ould  be  diluted  whether  it  would  be  for  tl)ie  benefit 

of  the  infant  Lord  Eldon  said  it  would  be  too 
much  to  let  an  inlant  be  foreclosed,  when»  if  th^ 
mortgagee  would  consent  to  a  sale,  a  surplug  niight 
be  got  for  the  infant.  And  if  there  was  no  prece- 
dent, he  would  make  one. 

11.  A  feme  covert  is  bound  by  a  decree  of  fore-  j^^^^^ 
closure,  and  has  no  day  given  to  her  or  her  heirs  to  Women  ara 
show  cause  against  the  decree,  after  the  coverture  is  3  p^.Viiw  ** 
determined ;  for,  having  by  her  own  act  delegated  3^^- 

her  power  to  her  husband,  she  must  be  liable  to  all 
the  consequences  of  his  neglect. 

12.  The  Court  of  Chancery  has  in  some  cases  open-  Decrees  of 
ed  decrees  of  foreclosure ;  and  allowed  the  mortgagor  Foreclosure 
farther  time  to  redeem  his  estate.     But  no  general  oMned?^ 
rule  can  be  laid  down  in  this  respect,  as  every  case 

must  depend  on  its  own  peculiar  circumstances. 

13.  Where  the  estate  mortgaged  is  reversionary,  ^  g  , 
and  in  many  other  cases,  the  prayer  of  the  bill  is^  umes  de- 
that  the  estate  may  be  sold,  and  the  mortgagee  paid  ^^* 

his  principal,  interest,  and  costs ;  in  which  case,  if  vide  Perry  ?. 
there  is  a  surplus,  it  coes  to  the  mortfcaficor.  Barker, 

14.  By  the  statute  7  Geo.  II.  c.  20.  §  2.  it  is 
enacted,  that  where  any  suit  shall  be  commenced  by 
persons  claiming  under  a  mortgage,  to  compel  the 
defendants  in  such  suit,  having  a  right  to  redeem,  to 
pay  the  mortgage  money,  or  to  foreclose  the  equity  of 
redemption ;  the  Court,  upon  appUcation  of  the 
defendant,  having  a  right  to  redeem,  and  upon  his 
or  their  admitting  the  right  and  title  of  the  plaintifls 
in  such  suit,  may,  before  such  suit  shall  be  brought 
to  a  heating,  make  such  order  or  decree  therein,  as 

S  2 
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*   might  have  been  made  in  case  such  suit  had  been 
brought  to  a  hearing. 

15.  By  the  fifth  section  of  this  stsitute  it  is  pro- 
vided, that  it  shall  not  extend  to  cases  where  the 
right  of  redemption  is  controverted,  or  the  monej 
due  not  adjusted  ^  or  to  prejudice  any  subseqoeat 
mortgagee. 


<*         »•     • 
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CHAP.  I- 


of  Remainders 


1.  £ftotes  in  Possession  or  Es- 

pectancy. 

2.  Remainders, 

8.  Vested  Remainders, 

10.  Cbntingen^  Remainders, 

11.  IhgerenlKmdsof. 

29.  Excfptianf  <o^ 

30.  Ximitetion  to  ^./or  90  year* 

if  ^e  «Aall  so  long  live. 

37.  ISWe  in  SheU^'s  case^ 

38.  Limitation  to  the  right  Heirs 

of  the  Grantor. 

39.  Heir  sometimes  a  descriptio 

persons. 

40.  What  Kind  of  uncertainty 

renders  a  Remainder  con- 

tingent, 
49.  An    intervening     remainder 

may  he  contingent,  and  a 

subsequent  one  vested. 
54.  Two  contingent  Estates    in 


Fee  may  he  limited  in  the 

alternative, 
61.  But  no  Ettate  after  a.  Re- 

mainder   in  Fee    can    he 

vested. 
65.  Unless  the  Remainder  he  a 

contingent     determinable 

Fee. 

67.  A    Power   of  AppotHtmetst 

does  not  suspend  Remain^ 
ders. 

68.  Effect  of  a  Contingency  an* 

nexed     to    a    precedbqg^ 
Estate. 
79.  Adverbs  of  Time  only  denote 
the  Ptriod  when  a  A^ 
mainder    is    to    vest    im 

m 

Interest. 
87.  A    Contingency     sometime9 
considered  as  a  Condition 
subsequent. 


Section  1. 

Esutes  in      XIC/^  ^^^  come  to  consftJer  estates  With  r^ard 

iV^^c^!  *^  *^^  ^^^  ^^  *^^  enjoyment,  as  they  are 

.  either  in  possession  or  expectancy.  Estates  in  pos- 
*  session  are  those  where  the  tenant  is  entitled  to  the 
actual  pernancy  of  the  profits.  Estates  in  expect* 
ancyare  those  where  the  right  to  the  pernancy  of 
the  profits  is  postponed  to  some  future  period  ;  and 
are  of  two  sorts,  remainders  and  reversions. 

R«xiMunder8.       2.  An  estate  ifi  remainder  miiy  be  defined  to  be 

an  estate  limited  to  take  efiect,  and  be  enjoyed  afler 
another  estate  is  determined.  As  if  a  man  seised  of 
lands. m  fee  isvttplQ^  gfs»ts  them  to  A.  Ibsr  SO  years^ 
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md  after  the  determination  of  that  term,  to  B.  and'- 
his  heirs,  for  ever.    A.  is  tenant  for  20  years,  with 
remainder  to  B.  in  fee. 

8.  In  the  above  case  an  estate  for  years  is  created 
or  carved  out  of  the  fee,  and  given  to  A.,  and  then 
the  residue  or  remainder  of  the  estate  is  given  to  B« 
Both  these  estates  are  however  bi^t  one  estate,  the 
present  term  for  years,  and  the  remainder  after,  when 
added  together,  being  equal  only  to  one  estate  in  fee. 
They  are  differenfparts,  constituting  one  whole,  being 
carved  out  of  onis  and  the  same  inheritance ;  they  are 
both  created  and  subsist  at  the  same  time,  the  one  in 
possession,  and  the  other  in  expectancy. 

4.  Lord  Coke  defines  a  remainder  to  be—"  A  rem-  i  Ibbi.  i4Sa^ 
nant  of  an  estate  in  lands  or  tenements  expectant  on 

a  particular  instate  created  together  with  the  same,  at 

one  time."    From  which  it  follows,  that  whereever 

the  whole  fee  is  first  limited,  there  can  be  no  re« 

mainder  in  the  strict  sense  of  that  word  ^  for  the 

whole  being  first  disposed  of^  no  remqant  exists  to 

limit  over.    Thus,  if  lands  are  limited  to  a  person  and  iAb.£q.l8(S. 

his  heirs,  and  if  he  dies  without  heirs,  that  they  shall 

remain  over  to  another,  the  last  limitation  is  void. 

5.  A  person  devised  lands  in  London  to  the  prior  pyer^aSa. 
and  convent  of  St.  Bartholomew,  and  their  successors, 

so  as  they  paid  annually  sixteen  marks  to  the  dean 
and  chapter  of  St  Paul ;  if  they  should  fail  of  pay- 
ment, that  their  estate  should  cease,  and  the  dean 
and  chapter  should  have  it.  Held,  that  the  remainder 
was  void,  because  the  first  devise,  carrying  a  fee, 
nothing  remained  to  be  disposed  of. 

6.  In  the  case  of  a  qualified  or  base  fee,  no  re-  l  Inst.  18  a. 
mainder  can  be  limited  upon  it-  Thus  Lord  Coke  Vai^h^  2%!' 
aays,  if  lands  be  given  to  A.  and  his  hdrs,  so  long  as  contnu 

B.  has  heirs  of  his  body,  remafnder  over  in  fee,  the     ^^  ' 

S  4 


«. 
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remainder  is  void.     Bu{  since  tke  statute  2)e  Danis^ 
a  remainder  may  be  limited  ailer  an  estate  tail. 
Bac.  Ab.  8**.       7*  Lord  Chief  Baron  Gilbert  .  says,  the  word  re- 
Tit.  Rem.  B.  jjiainder  is  no  term  of  art,  nor  is  it  necessary  to  create 

a  remainder,  for  any  other  words  sufficient  to  shew 
the  intent  of  the  party,  will  create  it :  because  soch 
estates  take  their  denomination  of  remainders,  more 
from  the  nature  and  manner  of  their  existence,  after 
they  are  limited,  than  from  any  previous  quality  id* 
herent  in  the  word  remainder,  to  make  them  such. 
Therefore  if  a  man  gives  lands  to  A.  for  life,  and  that 
after  his  death  the  land  shall  revert  and  descend  to  & 
for  Ufe,  &c.,  this  is  a  good  remainder. 

8.  Remainders  are  either  vested  or  contingent 
Vested  remainders,  or  remainders  executed,  are  those 
by  which  a  present  interest  passes  to  the  party,  though 
to  be  enjoyed  in  future ;  and  by  which  the  estate  is 
invariably  fixed  to  remain  to  a  determinate  person, 
afler  the  particular  estate  is  spent.  As  if  A.  be  tenant 
for  years,  remainder  to  B.  in  fee ;  hereby  B.'s  re- 
mainder is  vested,  which  notliing  can  defeat  or  set 
aside.  So  where  an  estate  is  conveyed  to  A.  for  life, 
remainder  to  B.  in  tail,  remainder  to  C.  in  tail,  with 
twenty  other  remainders  over  in  tail,  to  persons  in  esse^ 
all  these  remainders  are  vested. 

9*  The  person  entitled  to  a  vested  remainder  has 
an  immediate  fixed  right  of  fnture  enjoyment;  that 
is,  an  estate  in  prcesenti^  though  it  is  only  to  take 
effect  in  possession  and  pernancy  of  the  profits  at  a 
future  period ;  and  such  an  estate  may  be  transfened^ 
aliened,  and  charged,  much  in  the  same  manner  as 
an  estate  in  possession. 

10.  A  remainder  is  contingent  when  it  is  limited 
to  take  effect  on  an  event  or  condition  which  may 
never  happen  or  be  performed,  or  which  may  not 
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happen  or  be  performed  till  afler  the  determination 
of  the  preceding  particular  estate ;  in  which  case,  as 
will  be  shewn  heresjfter,  such  remainder  never  can 
take  effect. 

1 1  •  There  are,  according  to  Mr.  Feame,  four  kinds  Different 
sof  contingent  remainders :  1.  Where  the  remainder  ^^^  **^* 
depends  entirely  on  a  contingent  determination  of 
the  preceding  estate  itself.     As  if  A.  makes  a  feoff- 
ment  to  the  use  of  B.  till  C.  returns  from  Rome,  and  3  Rep.  20  a. 
after  such  return  of  C.  then  to  remain  over  in  fee ; 
here  the  particular  estate  is  limited  to  determine  on 
the  return  of  C,  and  only  on  that  determination  of  it 
is  the  remainder  to  take  effect ; .  but  tliat  is  an  event 
which  possibly  may  never  happen,  therefore  the  re- 
-  mainder,  which  depends  entirely  upon  the  determina- 
*tion  of  the  preceding  estate  by  it,  is  contingent.         4 

12.  A  fine  was  levied  to  the  use  of  A.  and  the  Arton-r. 

,  heirs  male  of  his  body,  until  the  said  A.  should  do '? "?'  q- 
such  a  thing,  and  after  such  a  thing  done  by  the  said 
A.,  to  the  use  of  B.  in  tail.     A.  died  without  issue, 
and  without  performing  the  condition.     It  was  ad-  Large'sCase, 
judged  that  the  remainder  was  contingent.  ^  ^^^^^  ^®^- 

13.  The  particular  estate  may  be  circumscribed  in  Feame  5. 
its  original  creation,  by  being  limited  so  as  riot  to  en-  ^thcd-no/e. 
dure  beyond  a  particular  event,  which  may  or  may 

not  happen  during  the  period  for  which  it  would  exist, 
if  it  were  not  so  originally  circumscribed. 

14.  Thus  in  respect  to  an  estate  for  years ;  if  land  idem  6. 
be  given  to  A.  for  21  years,  if  B.  •  shall  ,so  long  live, 

and  in  case  of  the  death-  of  B.  during  the  continuance 
^  of  the  term,  to  C.  in  fee ;  A.  takes  an  estate  for  years, 
which  will  expire,  either  by  its  effluxion  in  B.'s  life- 
time, or  by  the  previous  decease  of  B.  In  the  case 
proposed,  it  is  intended  that  if  the  term  expire  by  the 
death  of  B.,  C.  shall  have  the  land ;  but  that  if  the 
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ilerm  ei^ire  by  the  effluxion  of  tbe  yean^'l^  shaU  iMi 
have  the  land.  Now,  while  B/s  Ufe  and  tihe  teiaii 
contintte,  it  is  uncertain  in  which  of  these  modes  tk 
preceding  estate  will  expire;  the  remainder  tfaeiiB*^ 
fore  evidently  depends  on  a  contingent  determinatioa  \ 
of  the  preceding  estate.  \ 

tdem.  15.  It  is  the  same  in  respect  to  a  life  estate.    Hi 

4here  be  a  feofiment  to  A.  till  B.  returns  firom  Rofloi^  \ 
and  on  R's  return  from  Rome  toC  in  fee,  A.  takes  i 
an  estate  ^idiich  will  expire  on  his  own  decease,  or  R's  i 
return  from  Rome,  which  shall  first  happen.  In  tfae  \ 
case  proposed,  it  is  intended  that  if  A.'s  estate  expim  i 
by  B.'s  return  from  Rome,  -C.  shall  have  the  land,  > 
but  that  if  A.'s  estate  expire  by  his  decease,  C.  shaft  ^ 
-not  have  the  land.  Now,  while  both  A.'s  life.aad  R's  i 
residence  at  Rome  continue,  it  is  uncertain  in  which 
of  these  modes  the  preceding  estate  will  e^^pire,  the  .\ 
remainder  therefore  evidently  depends  on  a  contin-  i 
gent  determination  of  the  preceding  estate.  i 

16.  It  is  also  the  same  in  respect  to  an  estate  taiU 
which  expires  whenever  there  is  a  failure  of  issue  in- 
heritable to  it.    Now  that  failure  of  issue  may  take 
place  at  one  particular  time  or  another :  if  therefore 
land  \St  limited  to  A.  and  the  heirs  of  his  body,  and   \ 
if  A.  die  without  leaving  issue  of  his  body,  living  at    , 
his  decease,  to  C.  in  fee,  the  failure  of  issue  of  A. 
may  take  place  either  on  the  death  of  A.  or  at  a  sub- 
sequent time.    In  the  prc^osed  case,  it  is  intended 
that  if  the  ^estate  tail  expire  in  consequence  of  there 
being  no  issue  inheritable  to  it  at  A/s  decease,  C. 
shall  have  the  land ;  but  that  if  it  expire  in  conse- 
quence of  such  issue's  being  alive  at  the  decease  of 
A.,  and  afterwards  failing,  C.  shall  not  have  the  land« 
Now,  during  A/s  life,  it  is  uncertain  in  which  of  these 
modes  the  estate  tail  will  expire :  the  remainder  tben^ 
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f(NPe  evidently  depends  oa  a  cotitmg^iit  detetmiimtiaii 
klf  the  preceding  estate. 

17.  Where  a  testator  devises  to  his  wife  for  h» 
Kfe,  if  she  shall  so  long  continue  his  widow,  and  in 
rase  she  many,  to  A.  in  fee ;  there  is  ground  to  con- 
tend that  A.'s  remainder  is  contingent^  as  Ihe  estate 
of  tiie  wife  may  end  in  one  of  two  ways,  her  death  or 
her  marrtage ;  and  the  remainder  to  A.  is  expressed 
to  tadce  effect  only  on  her  mai*riage.    Bat  the  courts 
hve  determined  that  it  is  merely  ian  inaccuracy  0^ 
fxpresaion,  and  lliat  the  intention  o£  the  testator  is,  Luxfoni 
that  A.  shall  take  in  either  event.    They  have  there*  3  2v?&. 
fore  decided  that  A.  shall  take  equally  on  the  second  Lady  Ann 
maniage  of  the  wife,  and  on  her  dearth  without  being  J^^  ^^^^ 
nmrried  a  second  time. 

18.  The  second  kind  of  contingent  remainder  is 
iriiene  some  uncertain  event,  unconnected  with,  and 
iNilkteral  to,  the  determination  of  the  preceding 
4Mate,  is,  by  the  nature  of  the  limitation,  to  precede 
the  remainder. 

19.  Thus  Lord  Coke  says,  if  a  lease  for  life  be  made  1  Inst.  378 «. 
1»  A.  B.  and  C,  and  if  B.  survive  C,  then  the  re- 

^nainder  to  B.  and  his  heirs.  Here  the  want  of  B.^s 
ttuvivmg  C.  does  not  infect  the  determination  of  the 
furdcular  estate ;  nevertheless  it  must  priBcede,  and 
^e  effitct  to  B.'s  remainder ;  but  as  su<ih  an  event  is 
'dtdbious,  the  remainder  is  contingent. 

20.  Thomas  Lane  devised  his  messuage,  &c.  unto  ^oe  v.  Scu- 
^d:to  the  use  of  his  brother  George  ^Lane  and  his  2*Bo^  '& 
assigns,  for  and  during  the  term  of  his  natural  life,  ^^-  2®^- 
^thout  impeachment  of  waste ;  and  from  and  after 

*»  death,  then  to  the  use  of  Catherine  Benger,  her 
lioiis  and  assigns  for  ever,  in  case  dhe  the  said  Gathe* 
l^eBengerdiould  suinrlve^andoutlive his  said  brother^ 
*^  tiot  otherwi^e^}  and  in  case  the  said  GafhfertUe 
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Behger  should  die  in  tbe  lifetime  of  his  said  brothei;; 

then  he  devised  the  said  messuage^  &c.  to  the  use 

his  brother,  George  Lane,  his  heirs  and  assigns  fir  I 

ever. 

,    It  was  held,  that  this  was  a  contingent  remaindo 

in  Catherine  Benger. 

21.  In  the  contingent  remainders  which  £al\  undw 
this  head,  the  event  which  makes  them  contingeBfe 
does  not  in  any  way  depend  on  .the  manner  in  wfatdi 
the  particular  estate  determines ;  as  whether  it  da. 
termines  in  one  manner  or  another,  the  remainder 
takes  place  equally.  This  distinguishes  them  fima 
the  first  sort. 

22.  The  third  kind  of  contingent  remainder  is,  wheie 
it  is  limited  to  take  effect  upon  an  event  which,  Uiouglt 
it  certainly  must  happen  some  time  or  other,  yet  may 
not  happen  till  after  the  determination  of  the  particolar 
estate ;  for  it  is  a  rule  of  law,  which  will  be  discussed 
in  a  subsequent  chapter,  that  a  remainder  must  vest^ 
either  during  the  continuance  of  the  preceding  estat^j 

v /;:  •  or  at  the  very  instant  of  its  determination.    So  tfaat^ 

if  the  event  does  not  happen  during  the  continuance^ 
of  the  preceding  estate,  the  remainder  become  void^j 

3  Rep.  20  a.  [     ^-  Thus,  Lord  Coke  says,  if  a  lease '  be  made  toi 

J.  S.  for  his  life,  and  after  the  death  of  J.  D.  to  m 

I 

main  to  another  in  fee,  this  remainder  is  contingentd 

for  though  J.  J>.  must  die  some  tilne  or  other,  yet  lull 

may  survive  J.  S.,  by  whose  death  the   particultfl 

.  ;    estate  will  determine,  and   the  remainder,  becomd 

..  J  :    .    void.  :  '        ^  t 

24.  The  fourth  sort  of  contingent  remainder  'ni 

where  it  is  limited  to  a  person  not  ascertained,  or  n(| 

,  .in  being,  at  the  time  when  such  limitation  is  made«  \\ 

1 1nst. 378 a.^     25.  Thus,  if  a  lease  be  made  to  one  for  life,!! 

3  Rep.  10  ^^  mainder  to  the  right  heirs  of  J.  S.}  now,  there  can  i| 


TWeXVI.   Remainder.  C%.  i.  S  25-^1.  1^ 

* 

DO  siich  person  as  the  right  heir  of  J.  S.  till  his  death, 
for  nemo  est  tueres  vhenHs  ;  and  J.  S.  may  not  die  till 
ifter  the  determination  of  the  particular  estate ; 
therefore  such  remainder  is  contingent. 

26.  So  where  an  estate  is  limited,  to  two  perscms  Cro.Car.i02. 
during  their  joint  lives,  remainder  to  the  survivor  of 
them  in  fee,  such  remainder  is  contingent,  because  it 
B  uncertain  which  of  them  will  survive. 
'  27*  The  usual. remainder  limited  in  all  settiements 
before  marriage,  .to  .the.  first  and  other  sons  of  the 
mtended  husband,  by.  his  intended  wife,  is  a  jcontin- 
gent  remainder.  '   "•/.   >  .,.  :  *  ;  ,;/r  ,  ,  \     ,/. 

28.  The  instances  produced  of  the  first  kind  ot 
contingent  remainders  may  appear  to  be  cases  of 
^conditional  limitations,  not  falling  strictiy  within  the 
definition  of  a  remainder;  but  it  will  be  proved; in 
tile  next  chapter  that  they  are  remainders  in  the  most 
strict  and  technical  sense  of  the  word. 

99.  There  are  some  cases  which  fall  literally  under  Exceptions. 
<nie  or  other  of  the  two  last  kinds,  which  are,  never- 
theless, ranked  among  vested  estates.  .  ^  .     . 

90.  With  respect  to  those  cases  which  are  ^excep-  Limitadoii  to 
tHHos  to  the  third  kind  of  contingent  remaindei^,  it  Yean,  if  ha 
'lias been  held  that  a  limitation  to  A.  for  80  or, 90  sliaUtoIong 
years,  if  he  shall  so  long  live,  with  a  remainder; over 
^r  the  death  of  A.  to  B.  in  fee,  is  not  a  contingent 
.lemainder;  for  the  mere  possibility  that  a  life  in 
Jbemg  .may  endure  for  80  or  90  years  after  such  a 
limitation  is  made,  does  not  amount  to  a  de;gree  of 
uncertainty  sufficient  to  render  a   remainder  con* 
^tingent.  , 

31.  .Lord.Dprby  covenanted  to  stand  seised  to  the  LordDcrbfa 
use  of  himself  for.  life,  remainder  to  another  person  Li^.,  j^^^ 
^or  89  years,  if  Feisdinando,  his  son,  should  so  long  370. 
^live,  remainder  after. the. death  of  Ferdiiwtndo  to  his 
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$eooiul  8oa  in  tail«  Ad^udgdd^  that  the  femaindi 
vested  presendy,  aad  that  the  poaaifaility  of  fSedi 
oando'a  outliving  the  term  of  89  yeais  would  Ml 
make  it  contingent. 

8^  A.  made  a  feoffinent  in  fee  to  tiie  use  of 
self  for  life,  remainder  to  the  feoffees  for  80  yean^ 
B.  and  C.  his  wife,  should  so  long  live ;  if  C. 
ed  B.,  then  to  the  use  of  C.  for  life ;  after  her 
to  the  use  of  the  first  son  of  C.  and  B.  in  ta^.^ 
default  of  such  issue,  to  the  use  of  D.  and  £•  and 
heirs  of  the.,  bodies,  remainder  to  the  right  heiis 
A.     A*  died,  and  C.  died,  leaving  a  son,  ^riio 
niithout  issue ;  thereupon  D.  and  £.  entered, 
made  a  lease  to  the  plainti£^  upon  whom  the 

ant,  as  scm  and  heir  of  A.,  entened« 

« 

Thie  question  was,  whether  the  remainder  in  tail 
the  first  son  oi  C  and  B.,  and  the  renqiainder  to 
and  E.,  were  executed,  or  were  contingral»  upon  dil 
estate  foe  life  to  C.    Adjudged,  that  they  were 
ed,  and  not  contingeM  \  that  the  possibility  of 
and  C. .  outliving  the  term  dP  89  years  did  not 
the  remainders  to  them  i>ontingent :  and  Lord 
by's  case  was  stated  and  admitted. 

33.  This  doctrine  is  further  confirmed  by 
Hale,  who  has  laid  it  doym,  that  if  a  feoffinent 
made  to  the  use  of  A.  for  99  y^ars,  if  he  should 
long  live,  and  after  his  death  to  the  use  of  B.  in  £4 
this  should  not  be  contingent,  biit  it  should  be  pfa>' 
sumed  tliat  his  life  Would  not  exceed  99  years. 

94.  If  the  term  of  years  is  so  short  as  to  leave  1 
common  possibility  that  the  life  on  which  it  is  ds-^ 
terminable  may  exceed  it,  the  remainder  will  be 
deamed  €<mtipgent ;  therefore  if  an  estate  is  limilii'i 
3  Rep.  20  a.  to  A.  fof  9X  years,  if  he  shall  so  long  live,  and  after 

his  denth  to  B,  in  fee,  Uiis  is  a  c«ntipg«at  wmeiaixft 
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because  there  is  no  improbabiUtj  in  supposing  that 
ijtm  Me  may  exceed  the  term. 

35.  Sir  James  Beverley  devised  lands  to  his  eldest  Bererley  ▼. 
ion  Thomas,  for  the  term  of  60  years,  if  he  should  so  ^  v®'^*^' 
bng  live ;  from  and  after  his  decease,  to  his  grandson 
fcmes,  the  eldest  son  of  Thomas  in  tail  male,  remain- 
ler  in  tail  to  Thomas  his  next  brother.  James  the 
jrandson  intermarried  with  the  plaintiff,  upon  which 
I  settlement  was  made,  and  a  common  recoveiy  su£i 
fered  by  Tliomas  the  father  and  James  the  son../  /  ^ 

It  was  objected,  that  the  devise  to  Thomas  oeing 
wly  of  a  term  of  60  years,  if  he  should  so  long  live, 
dien  to  James  \  that  the  freehold  during  the  life  of 
Ihomas  was  in  abeyance,  and  no  good  tenant  could 
be  made  to  the  praecipe ;  by  consequence,  James  the 
gmndson  being  dead  without  issue  male,  the  landa 
bel(»iged  to  the  defendant  Thomas,  under  the  entail. 

Mr.  Finch  argued  for  the  plaintiff,  that  the  recovery 
M»  v^U  sujflfered ;  that  the  limitation  of  the  entail  was 
pK)d,  expectant  on  the  term  for  60  years ;  and  that 
it  was  so  resolved  in  Lord  Derby's  case.    That  the 
tevise  to  Tliomas  for  60  years,  if  he  should  so  loi^ 
ive,  and  from  and  immediately  after  his  decease,  then 
>»er,  ought  to  be  intended  of  his  dying  within  the 
^mi,  which  was  highly  presumable,  Thomas  being 
htti  above  40  years  old,  the  possibility  that  Th<mias 
l%ht  overlive  the  term  was  very  remote ;  so  that 
iMe  was  not  any  gap  or  kiattis.  in  the  settlement ; 
^  by  thia  construction  the  freehold  vested  imme- 
Mely  in  James,  and  Thomas  had  only  a  term  for  60 
^UB,  if  he  should  so  jiong  live. 
The  Coort  said,  it  would  be  hard  to  make  such 
MtttMction  <m  the  words  of  the  will,  as  to  say»  where 
^tena  is  limited  to  a  man  for  60  years,  if  he  shall  so 
ng  live,  and  fi:om  and  after  his  decease  to  At  B., 
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that  it  must  be  meant,  from  and  after  his  decease 
within  the  term  ;  for  suppose  he  should  outlive  the 
term,  should  the  remainder-man  take  in  the  lifetime 
of  Thomas  ?    That  were  a  construction  contrary  to 
the  words  and  intention  of  the  testator. 
•   36.  In  all  cases  where  it  is  not  admitted  that  there 
is  such  a  degree  of  possibility  of  the  life's  exceeding 
the  term,  as  is  supposed  sufficient  to  create  a  contin- 
gency  in  the.  remainder,  there  (says  Mr.  Feame)  the 
'    remainder  cannot  fall  within  the  description  of  a 
freehold  to  .commence  in  Juturo  ;  for  when  we  sup- 
^  pose  the  remainder  to  be  vested,  we  of  consequence 
admit  that  it  passes  immediately,  subject  to  and  ex- 
pectant on  the  preceding  term ;  otherwise  it  cannot 
be  vested ;  and  then  it  is  a  freehold  commencing  m 
pnesenHj  and  not  m  Juturo.    If  the  life  cannot  ex- 
ceed the  term,  and  the  term  must  detennine.  with  the 
life,  the  limiting  an  estate  to  commence  from  the 
expiration  of  the  life,  is  in  effect  limiting  it  to  com- 
mence from  the  determination  of  the  term.     In  which 
latter  mdde.  of  limitation  there  could  exist  no  doubt 
of  the  remainder's  passing  immediately,  and  being 
vested.     Upon  these  principles  alone,  without  recur<- 
ante,  §  33.     ring  to.any  other,  the  case  put,  and  distinction  taken, 

by  Lord: Hale,  may  be  admitted  as  law. 
RulebShel-      37-  J'here  are  three  exceptions  to  the  fourth  aorl 
ley'»Casc.      ^£  contingent  remainders.     The  first  arises  from  i 

rule  of  law,  that  wherever  the  ancestor  takes  an  estate 
of  freehold,  and  a  remainder  is  thereon  limited^  in  th4 
same  conveyance,  to  his  heirs,  or  to  the  heirs  of  hi 
body,  such  remainder  is  immediately  executed  in  tb 
ancestor  so  taking  the  freehold,  and  is  not  contingent 
The  origin  of  this  rule,  and  the  cases  whicdi.  hay 
arisen  upon  it,  will  be  stated  under  the  Titles  Dea 
and  Devise. 
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58.  The  second  exception .  arises  from  a  rule  of  Lim»taiion  to 
law,  which  has  been  stated  in  Title  XI.  ch.  4.  §  34.  Heirs  of  the 
That  an  ultimate  limitation  to  the  right  heirs  of  thie  Q^^antor. 
grantor  will  continue  in  him  as  his  old  reversion,  and 
not  as  a  remainder ;  though  the  freehold  be  expressly 

[  limited  from  him. 

I     39'  The  third  exception  arises  from  the  respect  Htirsome- 
which  the  law  pays  to  the  intent  of  a  testator,  where  l^^^  ^" 

*it  can  be  plainly  collected  from  his  will,  that  he  used  «>»«* 
the  word  heir  as  *  a  descriptio  personoej  or  sufficient 
designation  of  the  person,  for  the  remainder  to  vest, 
notwithstanding  the^general  rule  that  nemo  est  hwres 
vivdntis.  The  cases  in  which  this  point  has  occurred 
will  be  stated  under  Title  XXXVIII.  Devise.  -    . 

40.  There  is  a  very  material  difibrence  between  What  kind 
that  kind^  uncertainty  which  makes  a  r^nainder  «!",--,„ 
eontingent,  and  an  uncertainty  of  another  kind,  a  Remainder 
namely,  the  uncertainty  of  a  remainder's  ever  taking  ^°°  *"^^"  ' 
effect  in  possession :  for  wherever  there  is  a  particular 
estate,  the  determination  of  which  does  not  depend  on 
any  uncertain  event,  and  a  remainder  is  thereon  abso- 
lutely limited  to  a  person  in  esse,  and  ascertained,  in 
that  case,  notwithstanding  the  nature  and  duratidn  of 
the  estate  limited  in  remainder  may  be  such  as  that 
it  may  not  endure  beyond  the  particular  estate,  and 
may  therefore  never  take  effect  or  vest  in  possession, 
yet  it  is  not  a  contingent,  but  a  vested  remainder. 
As  if  a  lease  be  to  A.  for  life,  remainder  to  B.  for  life 
or  in  tail ;  here,  notwithstanding  B.  may  possibly  die 
without  issue  in  the  lifetime  of  A.,  and  consequently 
never  come  into  possession ;   yet  is  his  reriiainder 
vested  in  interest,  and  by  no  means  comprised  in  the 
legal  notion  of  a  contingent  estate. 
•   41.  It  is  not  the  uncertainty  of  ever  taking  eflect 
in  .possession  that  makes  a  remainder  contingent,  for 
V01..IL  T 
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to  that  every  remainder  for  life  or  in  tail,  expectant 
on  an  estate  for  life,  is  and  must  be  liable ;  as  has  been 
observed  in  the  preceding  section.  The  present  ca- 
pacity of  taking  effect  in  possession,  if  the  possession 
were  to  become  vacant,  and  not  the  certainty  ^lat  the 
possession  will  become  vacant,  before  the  estate 
limited  in  remainder  determines,  universally  distin- 
guishes a  vested  remainder  from  one  that  is  con* 
tingent 

Fearne,  4S.  Thus,  if  there  be  alease  for  life  to  A.,  remainder 

^  ont.    em.    ^^  ^^  ^^^  life ;  the  remainder  to  B*,  althoij^  it  jnsy 

posiibly  never  take  efiect  in  possession,  because  E 
may  die  before  A«,  yet  from  the  very  instant  of  its 
limitation,  it  is  capable  of  taking  e&ct  in  possessioDf 
if  the  possession 'were  to  iall  by  the  death  ^  A.  It  is 
therefore  vested  in  interest;  though  pethaps  the  in- 
tenest  sa  vested  may  determine  by  B.^s  death,  before 
the  possession  he  waits  for  may  become  vacant 

Idem.  4S.  On  liie  other  hand,  if  there  be  a  lease  for  life  to 

A.,  and  afler  ike  deaA  of  J.  D.  remainder  to  &  & 
tail,  in  that  case  the  remainder  to  B.  is  not  capable 
of  taking  effect  in  possession  during  the  life  of  Ji  Hh 
although  the  possession  should  &il  by  the  determina- 
tion of  A/s  estate.  But  if  J.  D«  chance  to  dfe  b^pre 
the  determination  of  the  particular  estate,  then  does 
B.'s  remainder,  by  such  event,  become  capable  of 
taking  efifect  in  possession,  when  it  shall  happen  to 
fall,  and  is  then  in  the  same  state  as  if  it  had  been 
originally  limited  without  any  regard  to  the  death 
of  J.  D. 

Idem.  44.  This  very  essential  alteration  in  the  nature  of 

B/s  remainder,  occasioned  by  the  timely  event  of 
J.  D/s  death,  is  the  change  of  a  contingent  into  i 
vested  estate.  Before  that  event,  it  had  not  the  ca- 
pacity of  vesting  in  possession ;  and  it  was  doubtfol 
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whether  it  ever  would  have  it  or  not;  it  was  therefore 
not  vested  at  all :  by  that  event  it  acquires  the  capa* 
city  of  vesting  in  possession,  when  the  possession 
becomes  vacant;  it  is  therefore  vested  in  interest, 
though  it  is  yet  uncertain  whether  it  will  ever  vest  in 
possession ;  for  it  is  still  possible  that  B..  may  die 
without  issue  during  the  continuance  of  the  particular 
estate. 

45.  It  follows,  that  whenever  the  preceding  estate  Idein. 
is  limited,  so  as  to  determine  on  an  event  which  cer* 
tainly  must  happen  ;  and  the  remainder  is  so  limited 

to  a  person  in  esse,  and  ascertained,  that  the  preced- 
ing estate  may,  by  any  means,  determine  before  the 
expiration  of  tiie  estate  limited  in  remainder,  such 
remainder  is  vested.  On  the  contrary,  whenever  the 
preceding  estate,  except  in  the  cases  before  mentioned 
as  exceptions  to  the  descriptions  of  a  contingent  re* 
mamder,  is  limited,  so  as.  to  determine  only  on  an 
avent  which  is  uncertain,  and  may  never  happen ;  or  , 
wherever  the  remainder  is  limited  to  a  person  not  in 
esse,  or  not  ascertained ;  or  wherever  it  is  limited  so 
as  ta  require  the  concurrence  of  some  dubious  uncer* 
tain  ev^nt,  independent  of  the  determination  of  the 
preceding  estate,  and  duration  of  the  estate  limited 
in  remainder,  to  give  it  a  capacity  of  taking  eiFect» 
then  the  remainder  is  contingent. 

46.  Where  an  estate  is  limited  to  A.  for  life,  re-  Idem,  331. 
mainder  to  B.  during  the  life  of  A.,  it  is  a  vested 
remainder ;  for  here  is  a  preceding  estate,  to  deter- 
mine on  an  event  which  certainly  must  happen,  tlie 

death  of  A.  and  the  remainder  is  so  limited  to  a  per- 
son in  esse,  that  the  preceding  estate  may,  by  some 
means,  viz.  by  forfeiture  or  surrender,  determine 
before  the  expiration  of  the  estate  limited  in  remain* 
d6r,  that  is,  before  the  expiration  of  A/s  life ;  accord- 

T  2 
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ingly,  if  A/s  life  estate  be  not  expired  at  the  determi- 
nation of  the  partictilar  estate,  which  it  will  not  if  A» 
should  commit  a  forfeiture,  or  make  a  surrender,  then 
will  the  remainder  take  effect  in  possession. 

47.  This  dootrine  was  formerly  doubted;  but  it  has 
been  resolved  in  the  following  case,  that  a  remainder 
to  trustees,  during  the  life  of  a  tenant  for  99  years, 
if  he  should  so  long  live,  to  take  effect  from  and  after 
the  death  of  such  tenant  for  life,  or  other  sooner  de- 
termination of  the  estate  limited  to  him,  was  a  vested 
remainder. 
BcrriDgton  v.      48.  John  Dormer,  upon  the  marriage  of  his  eldest 
f  A  ^"1 35      *^°*  ^conveyed  several  estates  (after  a  great  number 
waiesR.327.  of  preceding  limitations  for  life  and  in  tail),  to  the  use 

of  Robert  Dormer  for  99  years,  if  he  should  ao  long 
live,  and,  from  and  after  the  death  of  the  said  Robert 
Dormer,  or  other  sooner  determination  of  the  estate 
limited  to  him  for  99  years,  to  the  use  of  trustees  and 
their  heirs,  during  the  life  of  the  said  Robert  Dormer, 
upon  trust  to  preserve  the  contingent  remainders- 
thereinafter  limited ;  and  after  the  end  or  other 
sooner  determination  of  the  said  term,  to  the  use  of 
the  first  and  other  sons  of  the  said  Robert  Dormer 
successively  in  tail  male,  with  remainder  over. 
One  of  the  questions  in  this  case  was.  Whether  the 
X  remainder  limited  to  trustees  to  preserve  contingent 

remainders,  was  a  vested  or  a  contingent  remainder? 
The  Court  of  I^^g's  Bench  determined,  that  it  was 
a  vested,  and  not  a  contingent  remainder. 
6  Bro.  ParJ.         Upon  a  writ  of  error  to  the  House  of  Lords,  it  was 
Ca.  352.         contended  for  the  plaintiff  in  error,  that  the  estate 

being  limited  tp  the  trustees,  after  the  death  of  Robert 
Dormer^  duringliis  life,  was  a  void  limitation,  because 
it  could  never  take  effect  in  possession.  That  if  the 
limitation  to  the  trustees  was  not  void,  but  the  words 
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cfier  the  death  of  Robert  Dormer  might  be  rejected^ 
and  the  limitation  to  the  trustees  to  take  effect  in  the 
disjunctive,  viz.  or  other  sooner  determination  of  the 
term  ;  yet  that  the  trustees,  by  force  of  those  words, 
took  no  vested  remainder,  but  their  estate  remained 
in  contingency ;  for  no  remainder  could  be  said  to 
be  vested,  unless  it  was  so  limited  as  to  come  into  the 
possession  of  the  remainder-man  upon  every  deter- 
mination which  might  happen  of  the  particular  estate ; 
but  the  words  other  sooner  determination  qf  the  term^ 
could,  not  extend  to  a  determination  of  the  term  by 
effluxion  of  time  ;  because  the  estate  after  tlie  end  qf 
the  term  (which,  in  a  legal  sense,  always  signified  after 
the  encT  by  effltuvion  qf  time)  i^v^as,  by  express  words, 
limited  to  the  first  son  of  Robert  Dormer ;  so  that  the 
words,  other  sooner  determination^  could  extend  only 
to  a  determination  of  the  term  by  surrender  or  for- 
feitmre,  which  might  or  might  not  happen.    It  was 
•admitted,  that  when  a  remainder  was  limited  to  take 
effect  in  possession,  upon  an  event  which  of  necessity 
Must  happen^  such  remainder  would  vest;  but  if  it 
.was  limited  to  take  effect  in  possession  upon  an  event 
"which  might  never  happen^  then  it  did  hot  vest.  Now, 
.it  was  not  an  event  which  must  necessarily  happen, 
that  Robert  Dormer's  terra  should  end  by  surrender 
or  forfeiture,  because  it  might  determine  by  effluxion 
of  time  or  death ;  so  that  the  present  case  wa^  no 
more  than  this,  viz.  a  limitation  to  Robert  Dormer  for 
99  years,  if  he  so  long  live,  and  if  his  estate  shall 
determine  by  surrender  or  forfeiture,   then  to  the 
trustees  during  his  life ;  and  which  was  plainly  no 
niore  than  a  contingent  remainder.     That  this  con- 
struction of  the  limitation  to  the  trustees  was  most 
agreeable  to,  and  best  answered  the  intention  of  the 
parties  to  the  settlement;   the  end  and  design  of 
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appointing  trustees  to  presence  contingent  remaind^^ 
.   in  this  and  all  other  marriage  settlements^  being  only 
.to  give  them  a  right  to  enter,  upon  any  conveyance 
made  by  the  particular  tenant  for  life  or  years^  to 
destroy  the  contingent  remainders  before  Ihey  arise. 
On  the  other  side  it  was  argued,  that  the  estate 
limited  to  the  trustees  to  preserve   the  contitigeDt 
remainders,  was  a  vested  remainder,  to  take  eiiect 
in  possession  during  the  life  of  Robert  Dormer,  upon 
the  determination  of  the  particular  estate,  limited  to 
him  for  99  years,  either  by  effluxion  of  time,  fbr- 
feiture,  or  surrender ;  and  though  that  part  of  the 
limitation  which  depended  upon  the  contingency  rf 
Robert  Dormer's  death,  was  of  no  operation  or  efiect 
to  vest  an  estate  in  possession  in  the  trustees  on  that 
single  event ;  yet,  as  the  particular  estate  for  99  years 
might  determine  in  his  life-time  by  either  of  the  other 
events  happening,  that  is,  forfeiture  or  surrender,  the 
remainder  vested  in  the  trustees  took  efiect  in  posses- 
sion ;  and  a  remainder  so  limited  is  well  wkrranted 
by  the  rules  of  law,  and  is  neither  void  nor  contin- 
gent.  That  to  make  this  a  contingent  remainder  from 
the  words  or  other  sooner  deterfninkHon^   would  be 
contrary  to  the  established  notion  of  what  the  law  calb 
a  contingent  remainder ;  for  such  a  remainder  can 
only  be  one  of  these  three  ways:— either  where  the 
person  to  whom  it  is  limited  is  not  in  esse^  ox  where 
the  particular  estate  may  determine  before  the  re-    j 
mainder  can  take  effect,    or  where  some  collateral 
accident  must  happen  before  it  can  take  eflfect    But 
none  of  these  fell  out  in  the  present  case ;  for  the 
persons  to  whom  the  estate  was  limited,    viz.   the 
trustees,    were   existing.     The  remainder   to  thiem 
would  take  effect  immediately  upon  the  determination 
of  the  particular  estate  by  surrender  or  forfeitui^ ; 
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and  here  waa  no  coUatefal  accident  to  happen  before  . 
it  could  take  place,  but  only  such  as  made  a  deter- 
mination of  the  particular  estate,  and  what  was  im- 
plied in  its  v^ry  creation*  The  words,  or  other  sooner 
deteTTninaiion^sLTe  what  are  implied  in  eveiy  term  for 
years,  and  to  which  every  term  is  subject  by  surrender 
or  forfeiture  :  they  are  no  other  than  what  are  made 
use  of  in  ail  common  limitations  of  estates  to  trustees 
to  preserve  contingent  remainders  in  every  settlement. 
To  put,  therefore,  such  a  construction  upon  these 
words,  as  to  make  the  estate  arising  from  them  to  the 
trustees  a  contingent  remainder,  would  disi^ppoint  the 
very  end  proposed  by  them  : .  it  would  frustrate  the 
intention  of  the  parties,  and  endanger  most  of  the 
family  settlements  in  the  kingdom. 

The  Judges  having  been  consulted  on  this  case. 
Lord  Chief  Justice  Willes  delivered  their  unanimous 
opinion;  of  whickl  shall  transcribe  that  part  which 
relates  to  the  present  question. 

<^  We  deny  that  this  estate  so  limited  to  the  trustees  Wiiies  Rep. 
was  such  a  contingent,  remainder,  that  it  did  not  vest  ^^^* 
immediately.  The  notion  of  a  contingent  remainder 
is  a  matter  of  a  good  deal  of  nicety ;  and,  if  I  should 
trouble  you  with  all  that  is  said  in  the  books  concern- 
ing contingent  remainders,  and  the  instances  that  are^ 
put  of  such  contingent  remainders,  I  am  afraid  it 
would  rather  tend  to  puzzle  than  enlighten  the  case., 
I  c|}oose,  tlierefore,  to  tell  your  Lordships  what  are 
the  contingent  remainders  that  do  not  vest,  and  what 
remainders  vest  immediately,  though  they  are  some- 
times (though  very  improperly)  called  contingent 
remainders.  The  definition  which  was'  given  by  tlie 
counsel  for  the  appellants  of  a  contingent  remainder 
which  does  not  vest,  is,  where  the  particular  estate 
may  determine  before  the  remainder  can  take  place 
in  po5se83ion  ;  and  that  if  it  is  uncertain  when  it  will 

T4 
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take  place  in  possession,  and  it  may  happen  that  it 
never  will  take  place  in  possession,  the  remainder  will 
Hot  vest.  But  this  is  not  a  just  definition ;  for,  i£ 
this  were  true,  it  would  overturn  all  the  settlements 
that  ever  were  made.  I  will  mention  but  one  instance, 
though  I  might  mention  a  thousand ;  as,  where  an 
estate  is  limited  to  A.  for  his  life,  remainder  to  ano- 
ther, and  the  heirs  of  his  body.  I  beUeve  no  man  in 
his  senses  ever  doubted  but  this  was  a  vested  re- 
mainder ;  and  yet  it  is  within  their  definition ;  for, 
suppose  the  remainder-man  in  tail  dies  without  issue, 
before  the  tenant  for  life,  then  this  remainder  will 
never  take  place  in  possession.  As,  therefore,  this  is 
not  a  proper  definition,  we  beg  leave  to  acquaint  your 
Lordships  what  we  think  is ;  and  we  think  there  are 
.  but  two  sorts  of  contingent  remainders  which  do  not 
vest. — 1st.  Where  the.  person  to  whom  the  remainder 
is  limited  is  not  in  esse  at  the  time  of  the  limitation; 

• 

2dly.  Where  the  commencement  of  the  remainder 
depends  on  some  matter  collateral  to  the  determina- 
tion of  the  particular  estate.  Many  instances  of  such 
contingent  remainders  might  be  put,  which  will  fall 
under  one  of  these  heads;  and  I  will  beg  leave  to  put 
one  of  each,  the  better  to  illustrate  this  matter.  If 
the  first  limitation  be  to  one  for  life,  or  for  years,  and 
the  next  limitation  to  the  son  of  B.,  who,  at  the  time, 
has  no  children,  this  is  a  contingent  remainder  of  the 
first  sort.  If  there  be  a  limitation  to  A.  for  life^  re- 
mainder to  B.  after  tlie  death  of  J.  S.,  or  when  ii 
third  person  then  at  Rome  returns  from  thence,  this 
is  a  contingent  remainder  of  the 'second  sort.  In  the 
first  case,  if  the  tenant  for  life  should  die,  or  the  terra 
for  years  expire  before  B.  has  a  son  bom,  the  re- 
mainder never' vests  at  all.  And,  in  the  second  case, 
if  B.  dies  before  J.  S.,  or  before  the  man  returns  firom 
Rome,  the  remainder  never  vests  j  because  the  death 


TiOe  XVI.    Remainder.   Ou  l  %  48.  «81 

-t)f  J.  S.,  or  the  return  of  the  person  ffbm  Rome,  were 
.both  conditions  precedent.    And  these  are  instances^ 
amongst  many  others,  of  contingent  remainders  which 
do  not  vest,  and  of  which  you  may  find  great  variety 
in  Boraston's  case,  3  Coke  Rep.  20.    But  the  present 
limitation  to  the  trustees  plainly  does  not  fall  under 
either  of  these  heads.     The  trustees  were  persons  in 
being,  and  their  estate  was  not  to  commence  on  any 
collateral  matter,  but  upon  all  determinations  of  the 
estate  of  Robert  Dormer  which  (ould  happen  during 
his  life;  and  the  estate  was  limited  to  them  for  no 
longer  time.    To  enforce  and  illustrate  this,  I  beg 
leave  to  mention  two  or  three  other  things.  Will  any 
one  say.  That  any  thing  can  descend  to  the  heir  that 
.  did  not  vest  in  the  ancestor;  so  that,  if  nothing  vested 
in  the  trustees,  the  limitation  to  them  ai^d  their  heirs 
is  nonsensical ;  for,  according  to  this  notion,  if*  they 
should  die  before  the   contingencies  happen,  their 
heirs  can  take  nothing ;  and  yet  this  word  heirs  has 
been  put  in  every  such  limitation  for  SOO  years  last 
past9  for  it  is  so  long  since  the  statute  of  uses;  so  that 
during  that  time,  we  have  been  all  in  the  dark,  and 
this  new  light  is  but  just  sprung  up,  which  if  it  pre- 
vail, for  another  reason  as  well  as  this,  will  overturn 
ail  the  settlements  for  200  years  last  past.    For  in 
every  one  of  them,  the  limitation  is  either  in  the  same 
words  as  the  present,  or,  after  the  end  or  other  sooner 
•  determination  of  the  particular  estate,  which  are  words 
tantamount  to  this,  for  end  or  determination  certainly 
comprehends  death,  as  welt  as  eflBiuxioh  of  time.    If, 
therefore,  I  could  not  make  this  consistent  with  the 
.  niles  of  law,  though  I  humbly  apprehend  I  plainly 
have,  I  should  rather  choose  to  put  a  construction  on 
these  words  contrary  to  the  rules  of  law,  than  over- 
turn many  thousand  settlements,  according  to  this 
maxim,  founded  on  the  best  reason,  communis'  error 
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facit  JuSf  and,  lU  res  magis  valeat  quam  pereat    Bol 
the  present  case,  for  the  reasons  I  have  aheadymen* 
tioned,  is  not,  I  think,  liable  to  this  objection :  t(^ 
prove  which,  I  beg  leave  only  to  put  one  case :— A., 
tenant  in  fee,  grants  an  estate  to  B.  for  ^  yean, 
determinable  in  his  life ;  supposing  B.  outlive  the  tenn, 
or  surrend^,  or  forfeit,  no  one,  I  believe,  will  sayb* 
that  A.  may  enjoy  the  estate  again.     If  so,  acontiD- 
gent  freehold  was  in  him  during  the  life  of  B.,  for  it 
could  not  be  in  B.,  because  he  had  only  a  chattd 
interest ;  and  it  could  not  be  in  any  one  else  ^— ^od 
if  it  were  in  A.  it  must  be  a  vested  interest,  for  itw 
never  out  of  him  ;  and  if  A.  had  a  contingent  i^ 
hold  during  the  life  of  B.,  no  one  can  say  but  that  lie 
might  grant  it  over  j  and  if  he  do,  it  must  be  of  the 
same  nature  it  was  when  it  was  in  A.,  and,  conse- 
quently,  a  vested  freeholds  And  this  case  I  have  put, 
is  expd-essly  held  to  ha  law  in  Co.  Lit.  48  a.  in  Choi- 
melt's  case,  2  Go.  51 «.  and  in  the  year  book  rf 
Edward  III*  which  is  there  cited." 
The  juc^ment  was  affirmed* 
Anintenrcn-      49.   It   frequently  happens  that  contingent  r^ 
Z  Sly  S"  mainders  intervene  between  the  particular  estetc,  ^ 
coQtingent,    other  liimtatious  over ;  upon  which  cases  we  must 
quentone      obs«ve,that  whenever  a  contingent  remainder  is 
rested.  limited,  which  is  followed  by  another  limitation  over, 

Fearne,  338.  if  the  contingent  limitation  be  not  in  fee,  the  Bubtf- 

quent  limitation  may  be  vested, :  if  made  to  a  perso" 
in  esse. 
Uredally.       '50.  Thus,  if  an  estate  be  limited- to  A.  for  ^^ 

?Ran!  Ab.    retnainder  to  his  first  and  other  sons  in  tail,  remainder 
119.'     *    to  B.  for  life,  remainder  to  his  first  and  other  sons  ij 

Tit^3.c.2.    t^.  if  B^  1^^  a  son  bom  before  A.,  such  son^iB 

have  a  vested  remainder  in  him.    But  if  A.  snoui 
afterwards  have  a  son,  he  will  take  a  vested  estate 
precedent  to  that  of  B/s  son. 
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51.  Lands  were  limited  to  husband  and  wife  for  Bowle'sCasc* 
their  lives,  and  after  their  decease,  to  their  first  issue  '  ^  ^^^'  ^^' 
male,  and  to  the  heirs  male  of  such  issue,  and  so 

over  to  the  second,  third,  and  fourth  issue  male, 
&c.  And  for  want  of  such  issue,  to  the  heirs  male  of 
Ae  tody  of  the  said  husband  and  wife.  It  Was  held 
that  this  last  limitation  should  be  executed  mb  modo ; 
that  is,  in  such  manner  as  to  open  and  separate  itself 
from  the  first  estate  for  life,  whenever  the  contingency 
happened. 

52.  The  preceding  cases  are  instances  where  the 
contingency  of  the  intervening  remainders  arose  from 
their  being  limited  to  persons  not  in  esse.  But  if 
there  be  a  remainder  limited  to  a  person  m  essej  so 
as  to  depend  on  a  contingent  event,  if  the  same  con- 
tingency be  not  considered  as  extending  to  the  sub- 
sequent limitations,  such  cS  those  limitations  as  are  to 
persons  in  esse  may  be  vested. 

53.  Thus,  in  the  case  of  Napper  v.  Saunders,  one  ante.  T    Ji 
of  the  questions  was,  whether  the  remainders,  subse- 
quent to  the    remainder  for  the  lifis  of  C,  were 
contingent  or  vested :  it  was  agreed  that  C.'s  estate 

for  life  was  contingent,  on  the  event  of  het  surviving  Tracy  r. 
her  husband ;  but  stiU  it  was  held  that  the  subsequent  J;SJ[]'^^^^ 
remainders  were  vested. 

54.  We  have  seen,  that  no  remainder  can  beli-  Twocontin- 
mited  after  a  limitation  in  fee  j  but  two  or  more  KefSa?" 
several  contingent  estates  in  fee  maybe  limited,  as  bcMmitcdin 
substitutes  or  alternatives,  one  for  the  other,  and  not  tive. 

to  interfere ;  but  so  that  one  only  can  take  effect,  and  Fearne,  547. 
every  subsequent  limitation  be  a  disposition,  substi- 
tuted in  the  room  of  the  former,  if  the  former  should 
faU  of  effect. 

55..  Sir  Michael  Armyn  devised  certain  lands  to  Loddbgton 
Evers  Armyn  for  life,  and,  in  case  he  should  have  \  i;a!*R«ym. 

203. 
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any  i^sue  male,  tiien  to  siich  issue  male  and  his  heii? 
for  ever  f  and  if  he  should  die  without  issue  male, 
tlien  he  devised  the  manor  of  Pickworth  to  Thomas 
Style  in  fee,  and  the  manor  of  Willoughby  to  Sr 
Thomas  Barnardiston  in  fee.  It  was  detemiine^ 
that  the  first  remainder  was  a  contingent  fee  to  tte 
issue  male  of  Evers  Armyn ;  and  the  remainder  to 
Sir  Thomas  Barnardiston  was  a  contingent  fee  alsoi 
not  contrary  to,  but  concurrent  with  the  former,  ac- 
cording to  the  notion  in  Plunkett  v.  Holmes,  and  was 
a  contingency  with  a  double  aspect.  For  if  Even 
had  had  issue  male,  then  the  remainder  had  vested  in 
•  such  issue  male  in  fee  ;  if  he  died  without  issue 
male,  that  is,  (said  Treby)  if  he  never  had  issue  male, 
then  to  Sir  Thomas  Bamardistoh  in  fee.  And  these 
were  not  remainders  expectant,  the  one  to  take  efiert 
^er  the  other,  but  were  contemporary. 

56.  A  person  devised  all  his  lands  to  his  son  J.  L 
for  the  term  of  his  natural  life,  and,  after  his  decease, 
unto  the  heirs  male  and  female  of  the  body  of  his 
said  son  J.  L.  for  ever ;  and  if  his  said  son  should 
die,  leaving  no  lawful  issue,  then  he  devised  the 
premises  to  his  daughter  Elizabeth,  and  her  heirs  and 
assigns  for  ever. 

After  the  death  of  the  testator,  J.  L.  tlie  son 
entered,  and  suffered  a  I'ecovery. 

The  Court  was  of  opinion,  that  the  son  acquired  an 
estate  in  fee  simple  by  the  recovery.  For  if  it  was 
an  estate  tail  in  him,  there  could  be  no  doubt ;  and 
if  he  had  only  an  estate  for  life,  with  remainder  in 
fee  to  his  heirs  male  and  female,  (which  the  Court 
rather  took  it  to  be),  then  this,  being  a  contingent 
remainder,  was  destroyed  by  the  common  recovery } 
and   all  subsequent  remainders  depending  thereon 
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were  also  barred,  according  to  the  case  of  Loddington 
V.  Kyme,  which  resembled  this  case  in  all  points. 
•  57.  A  will  was  made  in  these  words :«  "  I  give  my  Goodright  v. 
messuage,  &c.  to  my  son  X  S.  for  life,  and  after  liis  Dmig.  265. 
death,  unto  all  and  every  his  children  equally,  and  to 
their  heirs  ;  and  in  case  he  dies  without  issue,  I  give 
the  siaid  premises  unto  my  two  daughters  and  their 
heirs,  equally  to  be  divided  between  them."   , 

It  was  determined,    that    both    the  devises  were 
contingent  remainders  in  fee. 

58,  A  person  devised  lands  to  his  niece  Dorothy  ^^e  v. 
for  life,  remainder  to  trustees  to  preserve  contingent  3  Term.  R. 
remainders,  remainder  to  all  and  every  the  children  '*^^- 

of  Dorothy,  begotten  or  to  be  begotten  by  his  nephew 
J.  C.  and  their  heirs  for  ever,  to  be  equally  divided 
among  them,  but  if  only  one  child,  then  to  such  only 
child  and  his  or  her  heirs  for  ever ;  and,  for  default 
of  such  issue,  to  James  Comberback  for  life,  remain- 
der to  trustees  to  preserve  contingent  remainders. 

Lord  Kenyon  said,  there  was  nothing  to  distinguish 
this  case  from  Loddington  v.  Kyme,  and  Goodright 
and  Dunham.  The  clear  intent  of  the  devisor  was, 
that  the  children  of  Dorothy,  if  any,  should  take  a 
fee ;  and  if  she  had  no  children,  then  that  the  re- 
mainders over  should  take  effect ;  but  Dorothy  had 
children,  by  which  the  limitations  over  were  defeated. 

59.  Mr.  Serjeant  HUl,  in  arguing  the  above  cases,  Ives  r. 
cited  a  determination  of  Lord  Hardwicke  upon  a  case  ^!^|!J;  Rep. 
nearly  similar.    '  ,  488. 

A  person  devised  to  his  wife  Elizabeth,  and  her  ^'   ^ 

heirs,  all  his  freehold,  leasehold,  and  personal  estate, 
charged  with  2001.,  to  be  laid  out  on  a  house,  which 
he  gave  to  his  daughtejr^fclarthana,  during  the  term 
of  her  natural  life,  and  after  her  decease,  then  the 
same  to  go  and  be  enjoyed  by  the  children  of  J^^r 
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body  begotten,  and  their  heirs;  and,  in  deikidl 
thereof,  to  his  son  William  Legge,  his  heirs  and 
assigns.  William  Legge  died  in  the  lifetime  d 
Marthana,  but  devised  his  interest  to  the  plaintiff;  aod 
then  Marthan2^  died  without  children.  The  ^estioB 
was,  whether  this  devise  to  William  was  good,  whid 
depended  upon  what  estate  he  took  by  his  father*! 
will ;  whether  a  vested  remainder,  or  a  remainder 
depending  upon  the  contingency  or  possifailky  d 
Marthana's  dying  without  children. 

Lord  ChanceUor.-^^This  is  a  vested  remainder  in 
William  Legge :  Marthana  took  no  moi^  than  aa 
estate  for  life ;  for,  when  an  estate  for  life  is  expresdy 
given,  no  greater  estate  shall  arise  by  impUcatioa : 
subsequent  words  of  contingency,  enlarging  the  estate 
only)  where  no  express  estate  for  life  is  devised. 
Then,  as  to  the  children,  the  question  is,  whedier 
this  be  a  limitation  to  them  in  fee  or  in  tail  ?  Had 
there  been  no  remainder  limited  over,  they  worid 
have  taken  a  contingent  remainder  in  fee :  but  there 
being  a  limibtation  to  their  uncle,  it .  is  impossUe 
they  should  di^  without  heirs,  during  his  or  anyef 
his  children's  life.  The  doubt  arises  frpin  tbe 
equivocal  words  m  defimtt  ther^qfiwheih^r  ih^y  rehte 
to  Marthana's  dying  without  diuldreni,  or  to  the 
children's  dying  without  heirs.  Jf  to  ihe  first,  Ae 
case  will  then  amount  to  that,  of  Loddington  v*  Kyme, 
and  make  this  a  fee  with  a  double  aspect,  or,  as  it  is 
called  in  that  case,  two  concurrent  contiuQ^eviciea»V 
which  either  is  to  start,  according  as  it  happens, 
being  remainders  contemporary,  and  not  expectftf^ 
one  after  another.  But  then  both  will  be  contiogeflti 
as  well  that  to  the  children  of  Marthana,  as  ttuKta 
William ;  which  is  a  construction  nevec  made  with* 
um  an  absolute  necessity,  as  there  was  in  LoddingtoD 
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V.  Kyme,  where  the  words  were,  "  to  £•  Armyn  for 
life,  and  in  case  he  have  any  issue  male,  then  to  such 
issue  male  and  his  heirs  for  evjer,  and  if  he  die  without 
issue  male,  then  over."      And  which  was  a  very 
singular  case.    But  here  is  no  such  necessity ;.  the 
^orcJUj  m  default  thereqf,  taking  in  both  the  contin- 
gencies, as  well  that  of  Marthana's  dyii^  without 
ehildren,  as  of  her  children  dying  without  heirs ; 
which  brings  it  to  no  more  than  the  common  ordi- 
nary limitations  in  settlements,  which  take  in  all  the 
contingencies  that  can  happen*     And,  as  the  Court 
never  oonstrues  a  limitation  into  an  executory  devise, 
where   tt  may  take  effect  as  a  remainder,  because 
the  former  puts  the  iiiheritance  in  abeyance;  so^ 
neither  does  itconstmerft  remainder  to  be  <H>litiD^ent» 
where   it  can  foe  taken  for  vested,  because  the  latter 
tends  to.  support  the  estate,  and  the  former  to  destroy 
it,  by  putting  it  in  the  power  of  the  particular  tenant 
to  defeat  the  remainder  by  fine  or  feofiment,  which 
would  }iave  been  the  case  here,  by  this  forced  con- 
striKticxi  of  the  defendant ;    since,  by  taking  this 
far  a  contingent  remainder  in  WiUiam,  it  would  have 
been  in  Marthana's  power  to  destroy  the  whole  before 
the  birth  of  a  child. 

60.  Mn  Feame  observes,  that  in  this  last  case  Cont.  Rem. 
the  word  thereqf^  upon  which  the  construction  turned,  ^^^* 
was  equally  applicable  to  the  heirs  of  the  children, 
as  to  the  childreti  themselves  ;  and  the  heirs  being  Vide  Doe  v. 
the  last-antecedent,  there  was  no  ground  for  exclud-  3  ^i^r. 
ing  the  reference  to  them ;  which  reduced  the  case  244. 
to  that  of  a  devise  to  one  and  his  heirs,  and  in  default 
of  heirs,  then  to  a.  person  who  was  a  collateral  heir 
of  the  first  devisee. 

•   61.  Where  there  is  a  contingent  limitation  in  fee  But  no  Es- 
absolute,  no  estate  limited  afterwards  can  be  vested,  ReraahSer 
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except  in  one  case,  which  will  be  mentioned  here- 
after. 

62.  Thus,  in  the  case  of  Loddington  v.  Kyrne,  it 
was  determined,  that  the  remainders  to  Thoma5 
Style  and  Sir  Thomas  Bamardiston  were  contingent, 
because  the  preceding  limitation  to  the  issue  of 
Evers  Armyn  was  a  contingent  fee ;  and  the  Court 
took  the  distinction,  that  where  the  mean  estates  are 
for  life,  or  in  tail,  the  last  remainder  may,  if  it  be  to 
a  person  in  esscj  vest ;  but  that  no  remainder  after  a 
limitation  in  fee  can  be  vested. 

63.  In  aU  cases  where  the  first  contingent  re- 
mainder is  in  fee,  or  where  there  are  concurrent 
remainders,  if  the  first  remainder  becomes  vested,  ail 
the  subsequent  remainders  become  void:  for  then 
they  become  remainders  expectant  on  the  deter- 
mination of  an  estate  in  fee-simple,  or  concurrent 
remainders. 

64.  Thus,  in  a  case  cited  by  Mr.  Justice  Buller, 
where  the  devise  was  to  G.  Pinnock  for  life,  re- 
mainder  to  her  first  and  other  sons  in  tail  general, 
and  for  default  of  such  issue  male,  remainder  over : 
and  it  was  contended  at  the  bar,  that  the  word  male 
might  beo-ejected ;  but  the  Court  said  they  could  not 
do  it ;  but  held  that  the  remainder  over  was  a  con- 
tingent  devise,  only  on  the  event  of  there  never  being 
a  son,  and  if  there  were  a  son  ever  bom,  though  he 
died,  the  remainder  over  was  void.  In  that  case,  a 
son  was  bom,  who  died  during  the  life  of  G.  Pinnock, 
on  the  birth  of  whom  the  estate  vested  in  him,  and 
the  limitation  over  was  void. 

65.  It  seems  however,  that  a  contingent  determi- 
nable fee,  devised  in  tmst  for  some  special  purposes 
only,  will  not  prevent  a  subsequent  limitation  to  t 
person  in- esse  from  being  vested. 
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66.  Sir  W.DodweD  devised  all  his.  estates  to  Kis  Tracey  v. 
daughter  for  life,  remainder  to  trustees  to  preserve^  3  Atk.  774. 
&c.,  remainder  to  her  first  and  other  sons  in  taSL    In  ^mb,  204. 
case  his  said  daughter  should  die  without  issue  of  her 
body  living  at  her  decease,  then  he  devised  his  estates 
to  trustees  and  their  heirs,  until  his  cousin.  Sir  H. 
Nelthorpe,  should  attain  his  age  of  21  years ;   to 
whom  he  devised  all  his  estates,  afler  he  attained  his 
age  of  21  years,  for  life,  remainder  to  his  first  and 
other  sons  in  tail  male ;  in  de&ult  of  such  issue^  or  in 
ease  the  said  Sir  H.  N.  should  happen  to  die  before 
he  attained  his  age  of  SI  years,  and  without  issue, 
then  to  S.  LethuUer  for  life,  &C4 

Lord  Hardwicke  held,  that  the  contingency  of  the 
daughter's  dying  without  issue,  living  at  her  death, 
affected  only  the  estate  limited  to  trustees,  until  Sir 
H.  N.  should  attain  SI:  that  this  limitatibn  to 
trustees  was  not  an  absolute  fee,  as  was  contended, 
but  a  determinable  fee :  that  the  estate  limited  to  Sir 
H.  N.  was  only  contingent  until  he  attained  21 :  that 
this  contingency  extended  to  none  of  the  subseijuent 
estates  /  and  therefore  the  remainders  over  to  persons 
in  esse  were  vested* 

.  67*  It  frequently  happens  that  estates  are  subject  a  Power  of 
to  a  power  of  appointment  in  the  first  taker,  with  ^^J^Jj^V"*"^ 
remainders  over  in  default  of  such  appointment.   And  pend  Re- 
it  is  now  settled,  that  such  a  power  does  not  suspend  "**'"°®"» 
tiie  effect  of  the  subsequent  limitations,  or  keep  them  VideHt.  3a« 
in  contingency.  ^'  ^^" 

68.  As  to  the  cases  wherein  a  condition  annexed  Effect  of  a 
to  a  preceding  estate  is,  or  is  not,  considered .  as  a  anoeiedTo^ 
condition  precedent,  to  give  effect  to  the  ulterior  Preceding 
limitations,  such  cases  may  be  distinguished  intQ  three 
classes  :-^l.  tixnitations  after  a  preceding  estate  which  peame, 
is  made  to  depend  on  a  contingency  that  neVer  takes^  ^^^^  ^^^^ 
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effiK±>  2.  LMnitaticMis  was  upcm  a  condidmiil  ooo- 
tii^^eat  detenniiiaftion  of  a  pMceding  esljit6>.  lAtve 
such  pneedii^estatB  liefer  takes  effixtaid^  &Ii 
QBtatdons  oirei  ujpott  &e  detanauttrtawi  of  a  pfQCodof 
•estate  by  a  GOfttingency '¥?iuck»  thoo^  n^  pneced- 
mg  estate,  takes  e£feet,  never  bappexm* 

The  cases  of  N^per  v.  Sandeis»  and  1^7 
Y.  Letbiilier,  appear  to  fall,  under  the  fiat  6m  is 
lius  distribution ;  in  whicb  it  was  held»  lliat  the  cob- 
tmgency  a&ctedonly  tbat  estate  to  which  it  wu  fiat 
annexed^  without  extending  to  the  ulterior  liputo- 
ttona.. 

Bradford  69.  In  a  case  referred  by  the  Court  of  Chancery  to 

PoMg.^SS.      *^^  Court  of  King's  Bench,  the  facts  were  :-^T.  Hey 

devised  all  his  real  estates  to  trustees,  to  the  use  of 
his  son  Thomas  far  life,  remainder  to  the  first  and 
other  sons  of  Thomas  by  any  ftiture  wife  in  tail  male, 
remainder  to  the  daughter  and  daughters  of  such 
future  wife  and  their  heirs,  as  tenants  in  c<mnnoD; 
provided,  that  if  his  son  should  marry  any  woman 
related' to  his  then  wife,  all  and  eveiy  the  above  uses 
so  far  as  the  same  related  to  the  issue  of  such  future 
marriage,  should  cease  and  be  void ;  and  the  said 
trustees  should  stand  seised  oi  all  the  premises  to  the 
use  t)f  the  children  of  his  brother  John  Hey  and 
'  their  heirs^  as  tenants  in  common. 

Soon  after  the  death  of  the  testator,  Thomas  Hey, 
Ae  son,  died  without  issue,  and  without  having  ^' 
ried  again,  leaving  Thomas  Farrin  Hey  his  heir  at  la^' 
The  question  for  the  opinion  of  the  Court  was, 
Whether  the  children  of  John  Hey,  Ae  brother  of  tie 
testator,  had  taken  any  and  what  estate  in  the  case 
that  had  happened  ? 

The  Court  certified. tfieir  opinion  that  the  chil*«J 
of  John  Hey,  the  testator's  brother,  ^took  estates  ta* 
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under  ikk  devitt.  The  Qimt  musI,  tfaereforo^  h«v«r 
drought:  tint  the  contittgeney  of  tht  tfDiis>  martTMig 
agaflv  &c;  i«li»  coafiined  to  the  eattates  limited!  to  his 
fatate  imte. 

70.  In  wodief  case  referred  by  the  Court  of  Chub-  S?^°  ^* 
eery  to  the  Court  of  King's  Ba&eh^  the  fiicts  were  :-<^  1  Xenn  R. 


Biward  Bugbby,  redtibg  that  he  was  desimus  to  pfo-  ^^^* 
vide  fot  his  mUeff^  biftt  condiderii^  that  hiir  sister 
M«  S.  w^n  already  veil  provided  fot^  ^bring  the  Hfe 
of  her  husband,  devised  all  his  estates^  in  the  city  of 
Oxford,  tec.  to  tmsteeis,  m.  trust  that  they  s&cMikly  . 
during  the  Hfe  of  M.  8.,  pay  the  rents  and  pi«(ftts  to^ 
the  tetftsMt^^  sister^  K  B.  and  M.  B.,  their  heirs  and 
aficr^gns,  andiVom  «adu£tef  the  decease  of  the  husband 
of  M.  Si,  in  case  M.  S.  should  be  then  Hving,  in  trust, 
a»  to  one  third  port,  to  the  use  of  the  said  M.  S.  for 
her  life ;  and  as  to  another  third  part,  to  hid  sister  £.  B; 
for  Kfe ;  and  as  to  the  remaining  third  part,  to  his 
sister  H.  B.  fbr  1^ ;  with  several  remainders  to  their 
ifinfC  and  ddier  sons  in  tail  male,  remainder  to  their 
daughters  as  tenantis  in  common,  with  cross  remain* 
ders  between  their  sisters ;  remainder  over  to  J.  S.  Hot" 
ton  in  taO,  with  several  remainders  over. 

The  testator's  sister,  M.  S.,  died  in  the  lifetime  of 
her  husband,  and  the  principal  question  was,  whe-^ 
ther  the  condition  of  M.  S/s  surviving  her  husband 
was  merely  confined  to  the  life  estate,  or  was  to  el* 
tend  to  all  like  subsequent  limitations. 

The  Court  cdrdfled  their  opinion  that  the^  remain- 
der to  J.  S-.  Horton  was  good.  They,  therefore,  must 
have  held,,  that  the  condition  of  the  married  sister's 
surviving  her  husband  did  not  extend  to  any  of  the 
limitations  subsequent  to  her  estate  for  life. 

71.  The  construction  in  these  cases,  as  to  the  re-  Fearne, 
striction  of  the  contingency  to  the  estate  first  hinged  *^«»-358. 

U  2 


^SUt  TiBe  Xn.  Jtmaiader.  Oi.  i.  S  71—^: 

I 

vupcia  it,  appears  to  depend  on  the  testator's  apparent 

intention  not  to  extend  it  farther;  for. wherever  there 

is  no  apparent  distinction  in  view,  in  this .  respect, 

between  such  estate  and  those  that  foUow.it,  the  con* 

tingency,  it  seems,  will  equally  affect  :the  whole  ulte- 

nor  train  of  limitations. 

Davis  T.  •  72.  Thomas  Hooker  devised  lands  to  his^on  Wfl» 

2  P?Wnis.      ''^*™»  ^^^  ^^  heirs  of  his  body ;  and  if  his  said  scm 

390.  should  die  without  issue  of  his  body,  and  the  testator's 

tyifi^  Alice,  should  survive  his  son,  then  that  she 
filiquld  enjoy  the  premises  for  her  life :  after  her 
djeqe^e  they  should  be  enjoyed  by  the  testator's 
sister,  Mary  Stratton,  for  her  life :  after  her  decease* 
(the  testator's  son  William  being  dead  without  issue, 
as  aforesaid,)  then  the  testator  devised  the  premises 
to  the  lessor  of  the  plaintiff  The  testator's  wife  did 
not  survive  his  son^  but  died  before  hinu 
.  Upon  a  question  whether  the ,  ulterior  devise  over 
had  not  failed,  by  the  wife's  death  in  the  son's  life- 
time, a. case  was  made  by  consent,  for  the  determi- 
nation  of  the  Judge  (Reynolds)  who  tried  it,  whose 
opinion  was,  that  the  remainder  limited  by  the  will 
was  contingent,  depending  on  the  death  of  the  son 
without  issue  in  the  lifetime  of  the  testator's  wife  ; 
and  ^s  that  contingency  never  happened,  the  remain- 
der, which  depended  thereon  could  never  ^se.  The 
jiidge  appears  to  have  laid  much  stress  on  the  words^— 
"  The  testator's  son  being  then  dead  without  issue 
as  aforesaid,"  annexed  to  the  remainder  afler  the 
yrife's  decease,  as  equivalent  to  a  repetition  of  the 
contingency  first  expressed  of  the  son's  dying  with- 
out is^ue,  the  wife  then  living. 
Doe  V.  Ship-  73.  Lands  were  devised  to  trustees,  upon  trust,  out 
&i.75,      ^^  *^^  ^^^»  ^  P^y  20/.  annually  to  the  testator's 

d^ghterfor  lifej  to  pay  the  residue  of  the  rents,  and 
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the  ^ole,  after  her  decease,  to  her  husband  for  his 
life.  If  she  shoiild  happen  to  survive  her  husband, 
then  to  stand  seised  of  all  the  lands,  upon  the  trusts 
afler  mentioned,  viz.  to  his  said  daughter  for  life, 
then  to  her  son  H.  and  the  heirs  of  his  body,  remain- 
der to  the  heirs  of  the  body  of  her  husbsMid  by  her, 
remainder  to  the  heirs  of  her  body  by  any  other  hus- 
band, remainder  to  her  husband  and  his  heirs  for  ever. 

The  testator's  daughter  died  in  the  lifetime  of  her 
husband.  It  wais  held,  that  the  limitations  ov6r  should 
not  take  effect ;  for  that  the  contingency  was  ndt 
confined  to  her  life  estate,  but  extended  to  all  the 
subsequent  limitations ;  the  Court  not  finding  upon 
the  whole  will  sufficient  to  gather  a  difierent  intent, 
so  as  to  warrant  them  in  supplying  the  omitted  words. 

^4h  Mr.  Feame  observes,  that  in  this  case  the  con- 
tingency itself  was  expressly,  by  the  words  of  the  will, 
extended  to,  and  equally  connected  with,  all  the  subse- 
quent limitations ;  for  the  *  trustees  were,  in  that 
event,  to  stand  seised  of  the  lands  to  the  several  uses, 
intents,  and  purposes  in  the  will  after  mentioned; 
which  uses  included  as  well  the  limitations  to  the  wife 
for  life,  as  those  following  it ;  so  that  there  was  no 
particular  connexion  of  the  condition  with  her  estate, 
mpre  than  with  any  of  the  rest. 

75.  With  respect  to  limitations  over  upon  a  condi-  * 
tional  determination  of  a  preceding  estate,  where 

a 

such  preceding  estate  never  takes  effect  at  all.— The 
first  case  was  upon  a  devise  to  trustees  for  11  years,  Scattemood 
remainder  to  the  first  and  other  sons  of  A.  successive-  i*SaUr229. 
ly  in  tail  male,4)rovided  they  should  take  the  testa-     • 
tor's  sirname.    In  case  they  or  their  heirs  should 
refuse  to  take  the  testator's  simame,  or  die  without 
issue,  then  he  devised  his  land  to  the  fmt  son  of  *B, 
in  tail  male,  provided  he  took  his  slrname : -if  hd 
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reJPu^ed,  or  died  without  i«sue,  then  to  the  right  hfitrs 
.  of  the  devisor* 

A.  died  without  having  had  any  son,  B.  had  a  sen 
at  the  time  of  the  devise*  The  Court  did  not  agiee 
as  to  the  validity  of  the  devise  to  the  first  son,  after  a 
term  oi  years,  without  any  preceding  freehcdd  to 
support  it  I  but  resolved  that  the  subsequent  limita- 
tion to  the  first  son  of  B<  who  was  then  in  esse  and 
capable,  took  effect ;  that  the  preceding  limitation  to 
the  first  son  of  A.  or  the  condition  thereto  aimexed, 
did  not  operate  as  a  precedent  condition,  which  must 
happen,  to  give  effect  to  the  subsequent  limitatioD  to 
the  son  of  Br  but  was  only  a  precedent  estate,  attended 
witb  such  a  limitation. 

76«  Lord  Hardwicke  was  of  the  same  opinion,  and 
2  Ves.  422.     hajB  ^^^^^^^  I  kuQw  no  caae  of  a  remainder  or  con^ 

ditioQpji  limitation  over  of  a  real  estate,  whether  by 
w^y  of  particular  estate,  so  as  to  leave  a  primer  xe- 
mfwd^r,  or  to  defeat  an  absolute  fee  before,  by  a 
conditional  limitation ;  but  if  the  precedent  limitation, 
by  what  meapa  /soever,  is  out  of  the  case,  the  sobae* 
quent  limitatii>«  takes  place/^ 

77*  A*  tf^ost  of  the  cases  which  occur  on  this  point 

are  case9  ^here  the  whole  fee  was  first  limited  t  the 

further  consideration  ^  them  will  be  postponed  to 

111.38.0. 17.  jS^ecutory Devises;  only  observing  in  this  place,  that 

if  ^gh  a  conditional  limitation  ia  not  defeated  by  the 
falling  of  the  preceding  estate,  in  those  cases  whereift 
the  whole  estate  is  first  limited,  d  fortiori  it  shdM 
not  be  defeated  in  the  cases  where  the  whole  fee  is 
nQt  §t  first  limited ;  but  the  remainder,  though  con* 
ditSQlOplt  includes  the  residue  of  the  estate,  not  bef«pe 
oth^fwi^.  disposed  o£ . 

78*  As  to  eases  of  the  third  class,  it  mi^  be  ob- 
servild^  iJiat  alth€fi:^h  where  a  rewaiAder  is  United  to 
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tftte  effi^  OKI  a  c€aeiditi(m  arnn^xed  to  a  ftecediti^ 
estatfee,  aod  tllat  piscedeog  estate  &il8>  it  »|^|>ecu<s  thM 
the  remaiiuier  sfa«U  osvartheless  take  plate  ;  yet 
where  isnch  preoeding  portitttlar  estate  tafees  place, 
and  the  cdnditioii  is  not  pesFwiMd,  the  lemaitider, 
it  has  heeb  hcild,  ivifl  not  take  'esflfect  at  the  expim-  . 
tion  of  such  preoeding  estate,  unless  in  tiidse  cases 
when  the  ifipairent  ^general  intention  of  the  testator  Fearae.  362. 
calls  for  It. 

79.  It  aometiiaies  faa{)fiens  that  a  remainder  is  li-  Adverbs  of 
mited  in  woids  ^diich  sfeem  to  iwport  a  ciemtineency,  T^"*«  ®n^y 
alHrm^h  in  &et  thej.  mean  no  «^<lian  woullhave  P^^^tn  ' 
b^e&  impUed  without  them ;  or  do  not  amount  to  a  f  ^^^^wndcr 

*  18  to  vest  in 

oonfition  precedent,  but  ofily  denote  the  timie  when  intereat. 
the  remainder  is  to  vest  an  possession. 

80.  T.  Borasbm  devked  Ikndb  to  A.  and  B.  for  Boston's 
eight  years,  remainder  to  his  executors  until  sudi  ^^^*^^^?* 
iase  as  Hugh  Bonibtim  ihould  accomplish  his  fufi  age 

df  2i  years;  imd  when  ihe  said  Hugh  shotild  come  to 

his  age  of  £1  yean,  then  Ihe  t^tator  deblaiied  his  wffi 

to  be,  that  he  shoidld  enjoy  the  ssune  to  him  and  his 

fadbrs  for  ever.    HughBoraston  died  under  21.    tt 

was  eoatended  that  &e  remainder  did  not  vest  in  him 

heettuae  he  did  not  live  to  attain  the  age  of  91 ;  fi)r 

as  :he  was  hot  to  have  it  Until  31,  it  was  cbntingent 

lon  Jhat  event;  it  beongtmce^rtain  whistherhe  e^isr 

Winiild  attain  that  age.    But  it  was  lesoited  that  th^ 

case  was  no  other  in  effect  than  a  devise  of  jands  by 

a  penson  to  exteutars,  uiitil  his  aon  attaitied  the  ^e 

af  £1  years,  remainder  ti»  his  sob  in  fee;  aad  thtlt  th6 

adV^tebs  of  time^  ^hm  and  1^,  a£d  nut  make  ttiy  • 

thiilg  necesaary  to  Jveeede  itke  ^Settling  of  the  remiUfi- 

dir ;  any  mi>re  than  in  thtfc  cosrnhoh  case  «f  it  feaie 

f6r  lift  br  years,  and  after  thfe  dec^aaie  d£  the  iesse^^ 

•or  the  end  of  the  tferm,  reihaiiid^  to  anoth^;  in 
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ii4iich  .case  the  remainder  vests  presently.  For  wfaev 
these  adverbi^  refer  to  a  thing  which  must  of  necessity 
happen,  they  make  no  contingency ;  for  it  is  cotud 
lliat  every  man  must  die,  and  every  term  will  end ; 
so.  that  these  adverbs  when  and  then  are  demonslnt- 
tions  of  the  time  when  the  remainder  shall  take  efiect 
in  possession,  not  when  the  remainder  shall  vest. 

81.  A.  having  two  sons,  B.  and  C,  levied  a  fine  to 
the  use  of  himself  for  life,  remainder  to  B.  his  eldest 
son  for  life,  after  to  the  first  son  of  the  body  of  & 
and  his  heirs  male,  and  so  to  four  sons  successively  in 
tail ;  and  if  it  fortune  the  said  fourth  son  to  die  with- 
Qut  issue  male,  then  to  remain  to  C.  A.  died,  B.  died 
without  issue  male,  leaving  a  daughter.  Adjudged, 
that  the  use  vested  in  C.  though.  B.  had  no. issue 
niale,  and  that.  B/s  having  issue,  male  was  no  cCHidi- 
tipn  precedent. 

82..  Devise  to  A.  for  life,  then  to  B.  in  tail,  '^and 
if  my  three  daughters  or  either  of  them  overhve  A 
aad.B.,  then  they  to  have  it ;  and  after  them  I  give  it 
tgt  J.W.  &c.''  B.  died,  and  two  of  the  daughters  died, 
living  A.  Then  A.  died.  The  question  was,  if  this 
WiBS.a  contingent  estate ;  and  if. so,  whether  the  con- 
tingency were  performed  by  two  of  the  danghten 
dying  in  the  liifetime  of  B.  Resolved^  that  it  was  not  a 
contingent  limitation,  but  only  an  expression  whai 
the  remainder  should  commence,  that  is,  take  eflfect 
in  possession. 

83*.. Walter  Thomas  having  four  children,  devised 
in;  these  words :  '^^The  house  wherein  John  Taylor 
dii^elleth.I  give  to  my  son  John.  Item,  I  bequeath  to 
my  daughter.  Grace  that  part  and  interest  that  I  have 
in.  the  house,  at  Palace  Gate.  .  Item,  I  give  to  jny 
.daughter  Elizabeth  that  garden,  &c.  Item,^  I  give  to 
.jny^  son  William  all  the  houses  which  J  have  in  St  Mar- 
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tm^s  L^ane.  Item,  my  will  is,  that  when  either  of  my 
forementioiled  children  shall  depart  out  of  this  life; 
that  then  the  houses,  lands,  goods,  and  whatsoever  I 
have  now  given-  them,  shall  be  equally  divided  be- 
twixt them  that  are  living," 

The  eldest  son  died«  It  was  contended,  that  this 
limitation  over  to  the  children  then  living,  was  a  con- 
tingent remainder  to  the  survivors,  depending  on  the 
particular  estates  for  life  to  the  children;  that  the 
eldest  son's  estate  for  life  in  the  house  devised  to  him 
was  merged  in  the  fee  which  descended  to  him  on  his 
father's  decease ;  and  consequently  the  contingent 
leMainder  to  the  survivors  in  this  house  was  thereby 
destroyed*.  On  the  other  hand  it  was  insisted,  and  so 
adjudged  by  the  Court,  that  this  was  not  a  contin* 
gent,  but  d  vested  remainder ;  that  every  child  took 
a  particular  estate  in  his  or  her  house,  for  life,  with  a  3^^' 
vested  renaainder  to  the  others,  for  their  lives. 

84.  A  man  devised  certain  lands  to  his  wife,  till  /]^,L^ 
his  son  and  heir  should  attain  his  age  of  21  years.  l,Abl£q.l95. 
M^hen  his  son  should  attain  that  age,  then  to  his  son  ' 

and  his  heirs.  The  son  died  at  the  age  of  IS  years. 
It  was  held  by  Lord  Harcourt,  that  the ''remainder 
vested  presently  in  the  son  upon  the  testator's  death ; 
mi  was  not  to  expect  till  the  contingency  of  his  at* 
taining  91 ;  for  in  that  case  it  never  would  .have 
vested. 

85.  A  person  devised  all  his  estates  to  trustees,  in  ^^^'.^^ 
tmst  to  lay  out  the  rents  and  profits  in  the  mainte-  1  Burr.  228. 
nance  and  education  of  the  two  sons  of  his  sister, 

<huing  their  minorities;  and  when  and  as  they  should 
>f«5pectively  attain  their  ages  of  21  years,  then  to  the 
use  and  behoof  of  the  said  sons  of  his  sister,  and  their 
heirs. 


AnoD.2Vent. 
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•  Lerd  Matififield  said  the  c^uestion  ^mu,  whetber  tk 
e^fcate  vested  unmediately  in  the  t^  tte^ws,  i^ 
the  death  of  the  testator ;  or  remained  in  oontttgoHf  | 
tiU  their  respective  comijag  of  nge.  He  ttad  he  iwli 
lay  down  arule  or  two»  previous  to  hisgiviflgfai8|iir«i 
ticular  pillion  (m  the  case*  1.  Whenever  Aenbole 
property  is  de^ed,  with  ^  |karti!cular  interest  gfwn 
out  of  iti  it<^rate8  by  way  of  ex<s^l90n  out  of  tk 

8  Rep.  95  h.    absolutB  pr<^rty*    Z.  Where  an  aba<dute  property 

isgiven«  attd  a particidar  interest  is  given  intheioefls 
time;  t&t  uBtil  the  devisee  ahall  come  of  ^g^e,  &c» 
then  to  bim»  ;&c;;  the  rule  is,  that  that  shall  not  cfie* 
rate  fl0  a  conditiiMi  precedent,  but  as  a  desaiption  of 
the  time  when  the  remainder-man  f$  to  take  in  pos- 
sessMHi.  To  thi$  purpose,  was  Boraston's  case,  vtoe 

ante,  f  80.     this  doctrine  was  fully  laid  down  and  explafflfii 

Upon  the  whole  he  held  that  the  nephews  took  ai 
immediate  gift,  With  a  trust  to  be  eiocuted  for  their 
benefit,  during  their  mibority. 

Doe  V.  Les»       B6*  M.  Lea  devised  copyhold  estates  to  T.  li^ 

3TcrmR.4i.  jaidE.  Johnsdn,  their  heirs  and  aas^^  to  hold  to 

them  and  thdbr  heits  until  M«  Lea,  second  son  of  w 
nephew  Thomas,  then  an  infant,'  should  sttuBtb^ 
a^  cf  24  years  ^  ofci  condition  that  he  shoidd,  out^ 
the  rents  and  profits,  keep  tbe  buildings  in  t»P^^ 
Itob,  he  devised  to  M •  Lea  his  great  ndphew,  dUdtt 
his  heirs  and  assigns  for  ever,  when  and  so  soont^"^ 
shonkl  attain  his  i^  of  04  y^ars,  the  premise!  ^ 
qUeatinn}  and  dirtlpted  die  trusteett  tn  surr^^  ^ 
preanses  accordin^y.  M.  Lea  attainbd  the  ag^  ^ 
fil,  Imt  died  under  24,  intestate  and  without  V^ 
It  *wafe  contended  Hiat  the  worda^  wtm  dtldto^ 
opeiSBtai  asa  condition  pi^egdent  to  M^  h^'i^ 
any  interest  under  the  devise ;  and  the  event  of  fl* 
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attaining  the  age  of  34,  not  having  happemd,  the 
condition  was  4efeated ;  consequently  his  heir  at  law 
could  take  nothing;  these  words  having  the  same 
meaning  as  ifM.  Lea  shall  attain  the  age  of  34  :  and 
it  was  expresrdy  determined  to  ndse  a  condition  pre- 
cedent in  the  case  of  Brownswords  v.  Edwaids.  T\t.  38.  c.20. 

Liord  Kenyon  observed^  that  the  words  in  Brownr 
swords  V.  fidwards  were  very  different  from  the  pre- 
sent ;  there  it  was,  ifhsAoidd  attain  the  age  qf  21. 
But  the  words  in  this  ease  only  denoted  the  time 
when  die  b^ieficial  interest  was  to  accrue;  He  cited 
BorasMn^s  case,  and  Gbodtitle  and  Whitby ;  and  t^m- 
duded  that  the  words  iii  this  case  could  notopeilate 
as  a  coaditMm  precedent,  but  as  giving  an  absolute 
interest  in  fee,  and  denotfilg  the  time  whep  the  f6- 
msdnder  was  to  tcdte  effect  in  possession  j  and  there- 
fore diat  the  estate  descended  to  the  heir  at  law  of 
M.  Lea. 

87.  Th^e  are  some  cases  where  the  cantie^ncy  A  Contin- 
upon  which  aii  estate  is  limited,  has  been  conaiderfid  Im^^^u 
as  a  condition  subsequent,  instead  e[f  pcecedelit,  sp  dered  as  a 
that  the  estate  becomes  vested  immecjiately,  wbject  subsequent, 
to  be  deifeated  by  the  condition  whe<i  it  happens. 

John  Hammond   surrend^^   the  premises   in  Edwardi  r. 
question  to  the  use  of  himself  fttf  life ;  after  bis  decease  ^Jj"T"^' 
to  the  use  of  John  Hammond  the  younger,  and  his  Record, 
heirs  and  assigns  for  ever,  if  it  should  liappen  that  njrI's*?"*' 
fte  aforesaid  John  Hammond  the  younger  should 
live  until  he  attained   the  age  of  21  years ;  provided 
always,  and  under  the  condition  nevertheless,  that  IT 
it  should  happen  that  the  aforesaid  J.  H.  the  younger 
^ould  die  before  he  attain  the  age  of  SI  years,  then 
to  remain  to  the  use  of  the  surrenderor   and  his 
hefa^. 
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Resolved,  that  this  was  a  condition  subsequenJ^i 
and  that  the  estate  vested  immediately  in  J«  H.,  sub- 
ject to  be  devested  if.  he  died  under  the  age  of  91. 
years. 

Bromfield  88.  A  testator  devised  all  his  real  estate  to  £.  D. 

'Idemu  ^^^'^  and  J.  R.  for  their  lives .  succtesively ;  and  after  the 

-decease  of  the  longer  liver  of  them,  to  J.  D.BrcMu- 
field,  if  he  liv^  to  attain  the  age  of  21  years ;  but  in 
case  he  died  before  he  attained  that  age,  and  his 
brother  Charles  Bromfield  should  survive  him,  in  that 
ca^  he  gave  his  real  estate  to  Charles  Bromfield  bis 
brother,  if  he  lived  to  attain  the  age  of  91  yearn,  but 
not  otherwise  $  but  in  case  both  the  abovementioned 
boiys  died  before  either  of  them  attained  the  age  of 
91  years,  then  over.  £•  D.  and.  J.  R.  died  while  J.  D. 
Bromfield  was  under  the  age  of  21  years. 
'  The  cause  coming  on  at  tlie  Rolls,  his  Honour 
ordered  a  case  to  be  made  for  the  opinion  of  the 
Judges  :  of  the  Common  Pleas,  upon  the  question 
whether  Mt.  Bromfield,  in  the  events  which  had  hap- 
pened, took  any  and  what  estate  or  interest  in  the 
ixeehold  or  copyhold  estates  of  the  testator. 

VideTiudS*       ^^^  Judges  certified  that  Mr.  Bromfield  took  a 

c,  16.  vested  estate  in  fee  simple  in  the  freehold  and  copy- 

hold lands,  detenninable  on  the  event  of  his  dying 
under .  twenty-one. 

The  Master  of  the  Rolls  decreed  in  conformity  to 
this  .certificate.    On  an  appeal  to  Lord  Erskine,  the 

Printed  Cases  decree  was  affirmed  by  him :  and  afterwards  by  the 

^ouse  of  Lords. 


(    301     ) 


TITLE  XVI. 

REMAINDER. 

CHAPTER  11. 

Of  the  Nature  of  the  Event  upon  which  a  Contingent 

Remainder  may  be  limited. 
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■of  LaxD, 
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the  particular  Estate. 

29.  Of  Conditional  Limitations. 

35.  Estates  may  be  enlarged  on 
Condition. 


Section  1. 

THE  luicertajnty  of  the  event  on  which  a  remainder 
is  limited,  is  in  some  cases  the  circumstance 
which  makes  it  contingent  But  a  limitation,  in- 
tended as  a  contingent  remainder,  may  fail  of  taking 
effect  on  account  of  the  following  circumstances  re- 
specting the  contingency  upon  which  it  is  limited  to 
take  effect. 

2.  First,  the  contingent  event  being  an  illegal  act ;  it^must  be  a 
for  Lord  Coke  says, — "  The  law  will  never  adjudge  If^l^^^J  ^ 
a  grant  good  by  reason  of  a  possibility  or  expectation 

of  a  thing  which  is  against  law,  for  it  is  potentia  re* 
motissima  et  vanoy  which  by  intendment  of  law,  mm^ 
quam  venit  in  actumJ' 

3.  Hence  it  has  been  determined,  that  a  limitation  Blodwell 
to  a  bastard  is  void.     Thus,  where  a  man  made  a  Cro.£liz. 
feoffment  to  the.  use  of  himself  for  life,  remainder  to  ^^^" 
the  use  of  such  issue  of  the  body  of  Margaret  Lloyd 

as  should  by  common  supposition .  be^dj  udged  to  be^ 


302  Title  XYI.   RemaHuHtr.   C*.  ii.  S  *-^- 

begotten  by  the  feoffor,  whether  legitimate  or  h 

gitimate.     Resolved,  that  the  remainder  was  vajij 

because  the  law  doth  not  favour  such  a  generatton 

AndPotentia      4.  Secondly,  the  possibihtyupoB  which  a  remamda 

opmqua.     .^  ^  depend,  must  be  a  common  possibility,  ox^potoA 

1  Inst.  25  h.  propingua;  as  death,  or  death  without  issue,  or  covettj 
1 84  a.  ^g .  {QfpQt^fia.  est  duplex,  remotaetpropinqm.  Hewi 

2  Rep.  51a.  it  has  been  determined,  that  a  remainder  to  a  (^sfi\^ 

.  ration,  which  is  not  in  being  at  the  time  of  thelimi* 
tion,  is  void,  although  such  be  erected  afterwaA 
during  the  particidar  estate;  for  at  the  tunerfik 
limitation  it  was  potentia  remota. 

1  Iqst.  264  a.  5.  It  is  different  if  during  the  vacation  of  tie 
mayoralty  of  D.  a  lease  for  life  be  made,  jeBwriate 
to  the  mayor  and  commonalty  of  D.  The  remainder 
is  good,  if  there  be  a  mayor  of  D.  elected  during  tie 
estate  for  life. 

i  Rep.  5  U.       6.  It  is  baid  down*  in  Cholmefey 's  case,  that  if  a  leaie 

be  made  for  life,  remainder  to  the  right  heirtof  J  ^ 
this  ifi  good ;  for  by  common  possibility  J.  8,  mayte 
during  the  life  of  the  tenant  for  life:  But  if  at  4c 
time  of  the  fimitation  of  the  remainder  there  be  no  sod 
person  as  J.  S.,  but  during  the  life  of  the  tefiantfof 
.    life  J.  St  be  bom  and  die,  his  heir  shall  at  no  time  ttf^ 

Fearne,  3^8,  because  the  possibility  on  which  the  remainder  is  w 

take  eflfect  is  too  remote ;  for  it  amounts  to  tlie  cofl* 
cfirrence  of  two  several  contingencies,  not  indep^<|^ 
and  collateral,  but  the  one  requiring  the  p^ 
existence  of  the  other,  and  yet  not  necessarily  a"^ 
out  of  it ;  viz.  first,  that  such  a  person  as  J.  S.  »^ 
be  bom,  which  is  very  uncertain  ;  and  secondfy, 
he  should  also  die  during  the  particular  estate,  w^* 
another  uncertainty  grafted  upon  the  former. 
I  Inst.  25  6.   is  called  a  possibiUty  upon  a  possibility,  whidt^ 
^^^  ^*  Goke  s&ysy  is  «jvef  admitted  by  intendment  of  la^' 
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7-  UffOL  the  same  gtound,  say*  MnFeame,  arisen  Rem.  378. 
the  distinckkm  betMen  a  remaindef  limited  by  a 
^Mleral  descripCioii,  alMl  one  limited  by  a  particular 
name^to  a  person  not  in  esse.  In  the  first  case  the 
rimaindar  is  good^  as  a  limitation  to  the  right  bei^s 
of  X  D.  who  i»  aKve ;  or  jprmogemtoJUiO'  of  B,  who 
has  no  sob  then  bom :  but  m  the  other  case  the  re- 
mainder is  void  i  as  if  it  be  limited  to  6.  son  of  D. ; 
in  that  case,  if  D.  hath  not  a  son  named  G.  at  the 
Iktie  of  the  limitation,  the'  law  will  not  expect  he. 
Aottld  afterwards  have  a  son  so  named  y  because  it 
amounts  to  a  possibility  upon  a  possibtUty ;  viz.  first, 
that  he  should  have  a  son ;  and  secondly,  that  such 
son  should  be  named  G. 

8.  A  case  is  cited  from  the  year  book  10  £dw.  ILL  2  Rep.  51  h. 
in  Chirimdiey's  case,  where,  upon  a  fine  levied  to  R., 

he  grsmted  and  rendered  the  tenements  to  one  J.  and 
Ilarence  his  wife,  for  their  lives,  remainder  to  G.  son 
of  J.  in  tail,  remainder  to  the  right  heirs  of  X ;  and  in 
tmthy  at  the  time  of  the  fine  levied  J.,  had  not  any  son 
named  G.,  but  afterwards  he  had  a  son  named  G. 
and  died. 

In  a  prsiseipe  against  Florence,  it  was  adjudged 
that  G.  should  not  take  the  remainder  in  tail,  becaAse 
he  was  not  bom  at  the  time  of  the  fine  levied,  but 
long  after ;  wfaer^ore  another,  Who  was  tight  heir  to 
X,  by  judgement  of  the  Court,  was  received. 

This  determination  was  fiDunded  on  the  priqciple 
that  the  taw  woidd  not  expect  that  J.  and  F.  should 
have  a  son  so  named,  because,  it  amounted  to  a  pos- 
sibility npon  a  possibiiity ;  first,  that  he  should  have  a 
sen;  and  secondly,  that  such  son  should  be  named  Q. 

9.  It  has  been  hdid,  that  a  condition  or  limitation  Not  repug- 
mqst  detegcmme  <m^  avoid  the  whole  of  the  estate  to  ^^^^  ^^  Law, 
which  it  is  annexed,  and  not  determine  it  in  part 
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only,  and  leave  it  good  for  the  residue.    Upon  the 
principle  it  has  been  adjudged,  that  a,proviso  to  mab 

6  Rep.  40  6.    the  estate  of  tenant  in  tail  cease  during  his  life,  im 

void ;  for  although  the  whole  estate  may  be  deter- 
mined by  a  condition,  yet  part  of  it  only,  viz*  during 

4  Burr.  R.      the  life  of  the  tenant  in  tail,  shall  not ;  in  which  iq- 

^^^^*  stance  the  proviso  is  ineffectual,  on  account  of  its 

repugnancy  to  a  rule  of  law. 

Nor  contrari-      ^O.  A  condition  may  also  be  contrariant  in  itself ; 

antiniuelf.    33  ijj  the  case  of  a  proviso  for  determining 'an  estate 

tail,  as  if  tenant  in  tail  were  dead. .  This  had.  been 
held  a  contrariant  proviso,  and  void  on  tlyit  account  ^ 
because  the  death  of  tenant  in  tail  does  npt  determine 
the  estate  tail,  but  his  death  without,  issue;  come-! 
quently,  to  say  that  the  estate  shall  determine  as^if  he 
were  dead,  amounts  to  saying  that  it  shall  determine 
as  it  would  do  upon  an  events  viz.  the  death  of  the 
tenant  in  tail,  which  event  might  not  determine  it ; 
therefore  such  a  proviso  is  contradictory,,  and  2d>S[urd 
in  itself. 

Jcrmpiy.  ^l-  Thomas  Gary  devised  to  Peter  Cvy  and  the 

Artoot,  heirs  male  of  his  body,  remainder  in  the  same  mann^ 

"  to  his  other  sons ;  with  a  proviso,  that  if  the  said  Peter 
Caiy,  or  any  of  his  other  sons,  or  any  of  the  hciis 
male  of  their  bodies,  should  attempt  or  endeavour  to 
^  sell,  bargain,  discontinue,  &c.,  the  estate-of  such  per- 
son so  attempting,  should  cease  and  determine,  as  ^. 
such  person  were  naturally  dead. 

It  was  held,  that  this  proviso  was  void,  being 
against  law,  repugnant,  and  contradictoiy.  Against 
law,  because  the  whole  estate  ought  to  be  defeated ; 
repugnant,  because  an  estate  tail  cannot  be  made  to 
cease  as  if  the  tenant  in  tail  was  dead ;  for  t)ie  death 
of  a  tenant  in  tail  does  not  determine  an  estate  taili 
but  his  death  without  issue. 
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12.  Sir  R.  Cholmley,  by  a  conveyance  to  uses,  CUolmley 
Emited  his  estate  to  the  use  of  F.  Cholmley  for  life,  i^Re^^^'slfa. 
remainder  to  the  use  of  H.  Cholmley  and  the  heirs 
male  of  his  body,  remainder  over  j  with  a  proviso,  that 
if  the  said  Henry,  or  any  of  the  heirs  male  of  his  body, 
should  attempt  or  make  '  any  feoffment,  his  estate  . 
should  cease  as  if  he  were  dead.     The  proviso  was 
held  to  be  illegal  and  void. 

J3.  S.  Corbet  covenanted  to  stand  seised  to  the  Corbet's 
use  of  himself  for  life,  remainder  to. his  eldest  son  ,q^^^' 
Rowland  and  the  heirs  of  his  body ;  with  a  proviso,^ 
tfiat  if  the  said  Rowland,  or  any  of  the  heirs  male  of 
his  body,  should  be  resolved  and  determined,  or  ad*, 
visedly  sh6uld  attempt  or  procure  any  act  or  thing 
concerning  any  alienation  of  the  said  premises,  by 
which  any  estate  tail  thereof  should  be  barred,  that 
the  estate  to  him  limited  should  cease,  only  in  respect 
to  such  person  so  attempting  to  alien,  in  the  same 
maDner  as  if  such  person  was  naturally  dead. 

After  the  death  of  C.  Corbet,  his  son  Rowland 
entered,  and  suffered  a  common  i-ecovery ;  and  the 
person  in  remainder  having  entered,  on  the  breach  of 
the  proviso,  it  was  determined  that  the  proviso  was 
repugnant,  impossible,  and  against  law ;  for  the  death 
of  a  tenant  in  tail  is  not  a  determination  of  the  estate 

« 

tail;  but  his  death  without  issue. 

14.  So,  where  a  proviso  similar  to  that  in  the  last  Mildmay's 
case  was  inserted  in  a  deed,  "  it  was  resolved  that  ^^'  4q 
it  was  impossible  and  repugnant  that  an  estate  tail 
should  cease  as  if  the  tenant  in  tail  was  dead,  (had  he 
issue  or  not,)  for  an  estate  tail  cannot  cease  so  long  as 
successive  heirs  continue.  But  here  his  intent  was  to 
continue  the  estate  tail,  and  to  cease  it  in  respect  of 
the  party  offending  only,  and  not  as  to  any  other, 
which  was  impossible,  repugnant,  and  against  bw; 
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for  every  limitation  or  condition  ought  to  defeat  the 
Tit.  13.  c.  1.  whole  estate,  and  not  to  defeat  part  of  the  estate,  and 
^  leave  part  not  defeated ;  and  it  could  n6t  Hiake  an 

estate  to  cease  qtioad  wtam  personam,  and  not  quoad 
(jUtev^tsn. 

Foy  v.Hinde,      15.  So  where  a  person  devised  his  estate  to  H.  K. 

and  the  heird  male  of  his  body,  until  such  tinse  as  the 
said  H.  K.  or  any  issue  male  of  his  body  should  ef- 
fectually and  expressly  assent,  conclude^  do,  or  go 
about  to  do,  or  make  any  act  or  acts  to  adter,  discon- 
tinue, or  change  his  estate  tail. 

H.  K.  joined  witii  his  son  in  levying  a  fine  of  the 
estate.  The  Court  resolved-*—"  That  this  was  a  per- 
petuity in  our  law  books,  and  r^ugnant  to,  the  law, 
and  not  allowable;  for  he  may  not  determine  an 
estate  tail  by  such  a  limitation,  nor  can  he  give  tttie 
to  another  to  enter,  who  is  a  stranger ;  for  by  the 
fine  there  was  a  discontinuance  of  the  remaioder,  and 
^  -A  divesting  thereof,  so  as  he  could  not  enter ;  for  it 
was  no  limitation  to  enter,  but  after  the  effectual 
^oing  about,  and  it  was  not  efi*ectual  until  the  act  was 
done  4  and  when  the  act  was  done,  the  remainder  was 
discontinued,  and  then  he  could  not  enter.  Also 
they  hdid  tiiese  were  uncertain,  ambiguous,  and  in- 
adequate word^  to  mal^e  the  limitation  of  an  inherit* 
ance  by  the  determination  thereof,  and  therefore  voki 
and  repugnant  to  law,  and  the  law  would  never  give 
Vide  Feame,  allowance  to  it ;  wherefore  they  held  that  the  case 
381  ,^^^g  ^jj  Qj^g  ^j.jj  ^jjQ  reasons  in  the  cases  of  Sir  A. 

Mildmay,  Corbet,  &c." 
It  must  not        16.  The  event  or  contingency  on  which  a  remaindw 
abri^e  the     ^  limited,  must  not  operate  so  as  to  abridge,  defeat, 
particular       or  determine  the  particular  estate.     Thh  rule  flows 

of  necessity  from  the  nature  of  a  remainder,  as  ex- 
iiibited  iu  the  definition  of  it  by  Lord  Coke :  so  tkmt 
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it  is  of  the  esseQce  of  a  r^ipainder  tlijit  it  shoulcj  wait 
fQT,  and  only  take  effect  in  possesion,  on  the  natural 
expiration  or  determination  of  the  first  estate. 

17.  This  rule  also  follows  as  a  consequence  of  the 

rule  ab'eady  stated^  that  no  one  shall  take  advantage  Tit.  13.  c.  2.- 

of  a  condition  but  the  party  from  whom  the  condition  ^  ^^^ 

XDOV^Sf  that  is,  the  grantor  and  his  heirs :  for  if  he  or 

his  heirs  take  advantage  of  a  condition,  by  entry  or 

claim,  the  livery  made  upon  the  creation  of  the  estate 

is  defeated)  and  of  course  every  estate  then  created 

is  thereby  annulled  and. gone.     But  the  remainder 

ought  to  vest  at  the  instant  of  the  expiration  of  the 

preceding  estate,  and  remainders  are  defeated  by  the 

eijitry  pf  the  grantor ;  therefore  such  remainder,  is 

void*     It  follows  that  a  remainder  properly  so  called 

canjiot  be  limited  to  take  effect  upon  a  condition, 

which  is  to  defeat  the  paiticidar  estate ;  whether  such 

conditioh  be  repugnant  to  the  nature  of  the  estate  to 

which  it  is  annexed,  or  not. 

18.  If  therefore  a  lease  for  life  be  made,  upon  con-  piowd.  29. 
dition  that  if  a  stranger  pay  to  the  lessor  20/.,  then  2  Leon.  I6. 
immediately  the  land  shall  remain  to  the  same  stranger ; 

this  remainder  is  void,  for  the  tenant  for  life  ought  to 
have  it  during  his  life,  and  i£  so,  during  that  time  the 
stranger  cannot  have  it,  for  he  can  take  no  advantage 
of  the  condition,  but  only  the  grantor  or  his  heirs. 
Had  it  been  limited  that  if  a  stranger  pay  to  the  lessor 
20/.,  then  (ifter  the  death  qftlie  tenant  for  life^  it  should 
remain  to  that  .stranger,  it  would  have  been  a  good 
remainder. 

19.  The  distinction  between  the  twp  cases  is  this. 
In  the  latter  the  remainder  is  not  to  vest  in  possession 
till  after  the  determination  of  the  estate  for  life,  when 
it.Df^y  vest  of.  course.  In  the  former  it  is  limited  to 
t»ke  effect  in  po^sepsion  on  the  performance  of  a  con* 

X  a 
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ditian,  which  is  to  defeat  the  estate  for  life ;    and 
not  to  wait  till  the  particular  estate  be  determined, 
by  means  consistent  with  the  nd;ture  of  its  original 
detetminatioB. 
Ptewd.  24.         20.  If  a  lease  be  made  to  two,  the  remainder  over 

in  fee,  after  the  death  of  the  first  of  them,  this  re- 
mainder is  void ;  because,  as  the  survivor  must  have 
the  liUids  for  life,  by  the  nature  of  the  first  estate, 
the  limitation  over  after  the  death  df  the  first  of 
them  ealnnot  take  place  without  defeating  the  first 
estate,  as  to  the  interest  of  the  survivor, 
^yer  r.  g^^  0p6n  the  same  principle  it  seems,  that  if  an 

Cro.  Eliz.      estate  be  granted  to  A.,  a  wido>^  for  life,  remainder 
'^^^'  to  B.  in  fee,  on  condition  that  A.  coiltinues  a  widow; 

if  A.  marries,  the  entiy  of  the  heir  will  defeat  the 

estate  to  A.  and  also  the  remainder  t0  B.     But  that 

if  an  estate  hadlbeen  granted  to  A.  durante  viduitate, 

Fearne,  363.  remainder  to  B.  upon  A's  marriage,  her  estate  would 

determine  by  the  nature  of  its  limitation,  and  the 
remainder  to  B.  would  take  efiect. 
ante,  c.  1.  22.  Here  however  we  are  to  observe,  that  if  land 

*     -  be  leased  to  one  for  life,  &c.  and  if  such  a  thing 

happen,  then  to  remain  to  B.,  &c.  This  shall  not  he 
understood  as  intended  to  vest  in  possession  imme- 
diatdiy  upon  the  bappening  of  the  condition,  and  in 
abridgement  of  fihe  preceding  estate  \  because, 
under  that  construction,  the  remainder  would  be 
void,  for  the  reasons  already  given:  but  it. shall 
be  construed  to  vest  in  interesty  upon  the  happen- 
ing of  the  condition,  and  to  remain  as  a  remainder 
ought  to  do,  that  is,  so  as  to  await  the  determina- 
tion of  the  preceding  estate,  before  it  comes  into  pos- 
session. 
Cohhirat  V,  23.  Thus,  where  lands  were  limited  to  husband  and 
ri9wd!'23.     ^"^^^  for  their  lives,  remainder  to  A.  their  son  for  life) 
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if  he  should  die  in  the  lifetime  of  the  husband  and 
wife,  that  then  the  lands  should  remain  to  B.  another 
of  their  sons,  for  life.  It  wag  resolved,  that  the 
remainder  limited  to  B.  was  good;  and  that  the 
iKTords^  <*  if  A.  should  die  in  the  lifetime  of  the 
husband  and  wife,  then  the  lands  should  remain  to 
B/'  did  not  operate  to  defeat  the  estate  limited  to 
the  husband  and  wife,  but  only  indicated  the  time 
when  the  remainder  should  become  vested  in  interest. 

24.  The  same  law  holds  with  regard  to  a  subse- 
quent remainder,  limited  to  take  elSect  on  a  condition 
which  is  to  defeat  a  preceding  remainder. 

25.  A.  being  seised  in  fee,  leased  to  B..  for  lifi^  re-*  Cogan  v. 
mainder  to  C.  for  life;  provided  that  if  A.  should  cSS^Eii*. 
have  a  son,  who  should  live  to  the  age  of  five  years»  360. 
the  estate  limited  to  C.  should  cease,  and  the  land 
remain  to  that  son  in  tail.    It  was  determined,  that 

the  estate  limited  to  the  son  was  void,  because  it  de« 
pended .  on  a  condition  which  operated  to  defeat  the 
preceding  remainder. 

26.  It  may  happen,  that  notwithstanding  a  contin-  Feame, 
gent  limitation  is  expressed  to  commence  from  a    ^^' 
period  eventually  anterior  to  the  determination  of 

the  particular  estate,  yet  the  nature  of  the  case  may 
be  such  as  not  to  admit  of  its  taking  effect  in  pos- 
session, in  restraint,  abridgement,  or  exclusion  of  the 
particular  estate.  As  if  such  limitation  over  were  to 
the  grantee  or  devisee  of  the  particular  estate  "^ 
which,  instead  of  operating  in  any  degree  to  defeat, 
exclude,  or  curtail  the  particular  estate,  would  in 
effect  remove  its  limits,  and  expand  it  into  a  greitter 
estate.  This  is  but  in  conformity  to  what  was  allow- 
able at  common  law  in  regard  to  the  enlai^ement  of 
estates  on  condition ;  which  limitations  so  far.  r^ 
scunble  contingent  remainders  as    to    require   the 
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continuance  of  the  particular  estate  till  they  are 
vested*  And  although  the  limitation  fthoukl  not  ify 
far  approach  the  particul^  estate  in  quaiihfi  ^  to 
come  within  the  doctrine  of  estates  to  be  eidslrged 
on  condition,  yet  if  it  be  Such  as  cannot  defeat,  ex* 
elude,  or  abridge  the  particular  estate,  nor  h^ve  any 
other '  operation  than  if  the  words  e^cpres^ve  of  its 
Ume  of  commencement  had  been  omitted ;  or  if  it  had 
been  in  express  words  postponed,  till  qflbr  the  deter- 
mination of  the  preceding  estates,  the  objection  to 
its  effect  as  a  remainder  does  not  hold  ;  as  it  then  in 
effect  gives  no  more  than  the  remnant  or  residue  ei- 
*  pectant  on  the  particular  estate  ;  and  could  not  have 
entitled  the  grantot*  or  his  heir  to  enter  at  common 
law,  in  defeazance  of  the  particular  estate ;  nor 
operates  at  all  to  the  prejudice  of  strangers  ;  whieh 
are  the  reasons  assigned  against  the  validity  of  con- 
ditional limitations  at  common  law. 

27.  Thus,  suppose  in  the  case  of  a  lease  to  two^  as 
antr,  §  20.     in  a  former  case,  the  limitation  over  after  the  death  of 

the  first  of  them  had  been  to  the  survivor,  instead 
of  a  stranger  j  this  would  not  have  avoided,  defeated, 
or  abridged  the  estate  of  the  survivor,  but  actiudly 
have  embraced  it  in  the  afflux  of  a  greater,  into  which 
it  would  have  run,  under  the  technical  term  of  merg- 
ing,  iiiptead  of  being  rescinded  or  nullified.  The 
grantor  or  his  heir  could  have  no  title  to  enter  and 
defeat  the  particular  estate,  because  there  was  no 
condition  or  proviso  to  make  it  ceAse,  or  cany  the 
estate  either  expressly  or  implicatively  to  any  body, 
from  the  devisee  of  the  particular  estiite.  Nor  corid 
the  limitation  operate  to  the  prejudice  of  another ; 
viz.  the  person  otherwise  entitied  to  the  partictdar 
estate  ;  because  it  was  to  that  very  person  hxn(t$dff 
and  the  effect  would  have  been  preciiely  thfe  sittfie  if 
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tbe  UmiUtion  ha4  be^>  an4  from  and  ^r  the 
determiAation  of  the  estate  aforesaid,  to  the  survivpr 
in  fee.  Nothing  would  therefore  in  that  ca^e  have 
prevented  the  limitation  pver  from  operating  strictly 
as  a  remainder  at  common  law. 

28.  A  person  devised  to  his  wife  Elizabeth  and  his  GoodtiUe  v. 
daughter  Ann,  a  ^rtain  messuage,  i^Q.  to  hold  unto  Dougfrss^ 
his  said  wile  and  daughter,  for  and  during  th^  t^rm 
of  their  natural  lives,  and  the  life  of  the  longer  liver 
of  them,  in  equal  proportions ;.  and  then  proceeded 
in  tlie^e  words : — ^^  But  in  case  n\y  said  slaughter 
Ann  should  happen  to  marry  and  have  issue  of  her 
body  lawfully  begotten,  then  and  in  that  case,  after 
the  decease  of  my  9aid  wife,  I  give  and  devise  all 
the  said  messuage,  &c.  unto  my  said  daughter  Ap^n». 
an4  to  her  heirs  and  assign3  for  ever.  But  if  my  s^d 
daughter  Ann  should  happen  to  die  single  and 
unmarried^  and  without  issue  of  her  body  lawfully 
begotten,  then  and  in  such  ca^e,  I  give  and  devise 
th»  said  premises  unto  my  said  wife  Elizabeth,  and. 
to  her  heirs  and  as^ig^3  for  ever." 

The  testator  died  in  1774>  leaving  Elizabeth  his 
widow,  and  Ann  his  daughter,,  who  was  his  heir  at 
law.  Elizabeth  died  in  1775  ;  after  her  death  Ann 
sufiered  a  recovery  of  the  estate,  and  devised  it  to  the 
defendant,  and  died  unmarried.  The.beir  of  Eliza* 
beth  brought  an  ejectment  against  the  devisee  <9f  Ann.. 

Lord  Mansfield* — "  It  is  perfectly  clear  and  settled, 
that  where  an  estate  can  take  effect  as  a  remainder, 
it  shall  never  be  construed  to  be  an  executory  devise 
or  springing  use.  Here  the  first  limitation  is  to  two 
persons  and  the  survivor,  so  that  a  preceding  free- 
hold will  be  in  the  survivor ;  and  the  estate  over  is 
limited  on  a  .contingency  upon  which  a  remainder 
msky  depend ;  it  is  to  the  daughter  and  her  heirs  (npt. 
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issue)  if  she  should  many  and  have  issue ;  and  it  must 
have  taken  effect  after  the  death  of  the  survivor. 

'  There  is  another  contingency  on  the  event  of  -the 

daughter's  dying  unmarried  and  without  issue,  (not 
on  failure  of  her  issue)  and  upon  that  event  the  re- 
mainder  is  to  the  widow  in  fee.** 

It  was  resolved,  that  the  estate  devised  to  Ann,  0 
case  she  should  marry  and  have  issue,  was  a  contingent 
remainder. 

Of  condi-  S9*  It  has  been  stated  in  Title  XIII.  that  a  conct 

mUms.  *"" '  **^^  luust  avoid  or  determine  the  whole  estate  to 

which  it  is  annexed  ;  and  that  the  benefit  of  a  con- 
dition can  only  be  reserved  to  the  donor  and  his 
heirs,  not  to  a  stranger.  In  consequence  of  this 
doctrine  no  remainder  could  be  limited  on  a  condi- 

1  Roll.  Ab.     tion.     Ut.  Because  such   condition  would  operate 

Icarife^  405.  ^^  ^  *^  abridge  the  particular  estate.    2d.  Because 

the  entry  of  the  donor,  for  the  condition  broken^ 
would  defeat  the  remainder. 

Id.  407.  409.      30.  It  has,  however,  been  long  settled,  thatwher^ 

in  a  devise,  a  "condition  is  annexed  to  a  preceding 
estate,  and  upon  the  breach  or  non-performance 
thereof,  the  estate  is  devised  over  to  another,  the 
condition  shall  operate  as  a  limitation,  circumscribing 
the  measure  and  continuance  of  the  first  estate  ;  that 
upon  the  breach  or  performance  of  it,  as  the  case  may 
be,  the  first  estate  shall  ipso  facto  determine  and 
expire,  without  entry  or  claim ;  that  the  limitation 
over  shall  thereupon  actually  commence  in  posses- 
sion, and  the  person  claiming  under  it,  whether  heir 
or  stranger,  shall  have  an  immediate  right  to  the 
estate.  Thus  is  the  testator's  intention  efiectuated, 
by  substantiating  the  subsequent  estate,  thou^ 
limited  to  a  stranger,  and  enforcing  the  performance 
of  the  condition  by  the  determination  of  the  precede 
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ing  estate  upon  the  breach  of  it,  notwithstanding 
that  preceding  estate  be  limited  to  the  heir  himself; 
%nd  limitations  of  this  kind  are  properly  called  con- 
ditional limitations. 

*    31 .  Thus,  wherea  person  devised  lands  to  his  mother  I>y«r.  33.  a. 
for  life,  after  her  death  to  his  brother  in  fee ;  pro-  cro.  ia.  592, 
vided  that  if   his  wife  (being  then  with  child)  be  : 
delivered  of  a  son,  that  then  the  land  should  remain 
to  him  in  fee.     After  the  testator's  death  a  son  was 
bom  ;  held,  that  the  fee  of  the  brother  should  cease, 
and  the  estate  vest  in  the  son,  upon  the  happening 
of  the  contingency. 

32.  In  the  case  of  Fry  v.  Porter,  which  has  been  Tit.  13.  c.  i. 
already  stated,  it  was  held  that  Lady  Ann  Knowles  ^  ^^' 

had  an  estate  tail  till  she  married  without  consent. 

That  the  estate  tail  devised  to  her  was  subject  to 

two  limitations ;  the  one  in  law,  viz.  dying  without 

issue ;  the  other  express  and  in  fact,  viz.  marrying 

without  consent ;  which  was  propevly  a  conditional 

limitation,  not  a  condition ;  for,  if  it  were  a  condition^ 

it  would  descend  to  the  heir  at  law,  who  might  enter 

for  a  breach  of  it,  and  defeat  the  limitation  over. 

It  was .  therefore  agreed,  that  the  marriage  without  Bertie  v. 

consent  determined  her  estate  tail,  and  the  devise  xit.  I3.c.'l. 

over  took  place.  §  54. 

33.  A  person  devised  lands  to  A.,  who  was  his  heir  Anon.  2. 
at  law,  and  other  lands  to  B.  in  fee  ;  and  that  if  A.  *^^'  7- 
molested  B.  by  suit  or  otherwise,  he  should  lose  what 

was. devised  to  him,  and  it  should  go  to  B. 
After  the  testator's  death  A.,  entered  on  the  lands 

devised  to  B.,  claiming  ,them.     It  was  held  that  this 

J* 

was  a  sufficient  breach  to  give  title  toB.,  and  that  the 
condition  imposed  on  the  heir  should  not  be  taken 
as  a  condition,  because  if  so,  by  descending  on 
him  who  alone  could  enter  for  the  breach  of  it,  it 
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would  in  this  case  be  fmitless  and  defeated :  but  it 

was  ^  teld  to  be  a  limitation,  which  determined  the 

heir's  estate,  and  cast  the  possession  on  B.  ivithoat 

entry. ' 

Gulliver  v.         34.  Where  there  is  no  express  limitation  over,  to 

^^y^  «      take  efiect  upon  the  breach  or  non-performance  of 

Dev.  60.        the  condition  annexed  to  the  preceding  estate,  tbei^ ; 

it  seems,  the  condition  or  proviso  is  not  always  ooO' 
strued  as  a  conditional  limitation. 
Esutes  may       35.  There  is  a  limitation  of  another  kind  whicli 
*^^c"^^ioD  ^^y  ^  considered  as  an  exemption  to  the  rule  it 

common  law,  that  an  Estate  limited  to  take  effect  (^ 
a  condition  which  is  to  affect  the  particular  estate  is 
void ;  namely,  those  cases  where  a  particular  estate  is 
limited,  with  a  condition,  that  after  the  performafice  of 
a  certain  act,  or  the  happening  of  a  certain  event,  the 
person  to  whom  the  first  estate  is  limited  shall  have  i 
larger  estate.  For  it  was  reserved  in  the  case  of 
y  Kep.  74.     Lewd  Stafford,  that  such  a  grant  may  be  good,  « 

well  of  things  which  lie  in  grant,  as  of  things  which 
lie  in  livery :  and  may  be  annexed  as  well  to  anesbit^ 
tail,  which  cannot  be  drowned,  as  to  an  estate  for  iii^ 
or  3Pears,  which  may  be  merged  by  the  access  of  * 
greater  estate. 

36.^  But  that  such  increase  of  an  estate  by  force 
of  such  a  condition  ought  to  have  four  incidents. 

l^  There  ought. to  be  a  particular  estate  as  a 
foundation  for  the  increase  to  take  eflfect  upon ;  wbiclif 
Lord  Coke  held,  must  not  be  an  estate  at  will,  nor 
revocable,  nor  contingent. 

&\  Such  particular  estate  ought  to  continue  in  the 
lessee  <5r  grantee,  until  the  increase  happen^  withou 
any  alteration  sn  privity  of  estate*  by  iJ^enation  o^ 
the  lessee  or  grantee ;  liiough  the  abenatioii  of  tt^ 
lessor  or  grantor  will  not  at  ati  aflfect  it :  «fl<^  **^ 
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alteration  of  persons  by  descent  of  the  reversion  to 
the  heirs  of  the  grantor,  or  his  alienee,  or.  of  the  par- 
ticular estate  to  the  representatives  of  the  grantee, 
shall  not  avoid  the  condition.  Where  the  grantee 
dies  before  the  performance  of  the  condition,  his  heir 
shall,  after  he  has  performed  the  condition,  be  in, 
quodam  modOj  by  descent ;  and  such  -  increase  need 
not  take  place  immediately  upon  the  particular  estate, 
but  may  enure  as  a  mediate  remainder,  subsequent 
to  an  intermediate  remainder  for  life,  or  in  tail,  to 
Somebody  else. 

3*.  The  increase  must  vest  and  take  eftect  imme- 
diately upon  the  performance  of  the  condition ;  for 
if  an  estate  cannot  be  enlarged  at  the  very  instant  of 
time  appointed  for  enlargement,  the  enlargement 
shall  never  take  place  ;  therefore,  though  the  rever- 
sion be  in  the  king,  it  shall  instantly  be  out  of  him, 
upon  perfdrmance  of  the  condition,  and  vest  in  the 
grantee  without  petition,  or  monstrans  de  droits  or 
other  circumstance:  for  the  awaiting  such  circum- 
stances wotild  frustrate  and  defeat  the  enlargement,  * 
and  the  law  will  never  require  circumstances  to  sub- 
vert the  substance. 

4''.  The  particular  estate  and  the  increase  ought 
to  take  effect  by  one  and  the  same  instrument  or^ 
deed  ;  or  by  several  deeds  delivered  at  one  and  the 
same  time,  which  in  effect  is  the  same  thing,  for  qua 
incontinenti  Jiuntf  inesse  videntur;  because  the  par- 
ticular estate  and  the  increase  thereupon,  is  only  a 
grant  to  take  effect  out  of  one  and  the  same  root : 
and  though  the  increase  vest  at  a  different  time,  yet, 
when  it  is  vested,  it  has  its  force  and  effect  from  the 
same  grant. 


•   (    316  .  ) 
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Section  1. 

It  must  be  a]  T  T  is  a  general  rule,  that  whenever  an  estate  in 
Freehold.  contingent  remainder  amounts  to  a  freehold,  soine 

vested  estate  of  freehold  must  precede  it  ^ 
arises  from  the  necessity  there  is  for  the  freehold  to 
pass  out  of  the  grantor  it  the  time  the  remaindens 
created,  for  if  no  freehold  passes,  then  the  remaindtf- 
man  cannot  have  it.  If  it  passes  at  all,  it  must  ^ 
either  in  the  particular  estate,  or  in  some  remainder 
limited  after  it ;  in  a  contingent  remainder  it  cannot 
pass,  because  such  reniainder,  at  the  time  of  i^ 
creation,  passes  to  or  vests  in  nobody ;  and  n  ^ 
passes  only  in  some  vested  remainder  limited  after 
the  contingent  remainder,  then  is  such  contingc"^ 
estate  precluded  from  ever  rising  at  all  j  for  tb» 
freehold  then  becomes  vested  in  possession,  wfacD 
the  contingent  estate  was  limited  to  precede :  and  « 
course  there  is  no  room  left  for  the  introduction  d 
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the  contingent  freehold.  It  follows,  therefore,  that 
some  preceding  vested  estate  of  freehold  must  be 
limited,  to  give  existence  to  such  contingent  re- 
mainder. 

2.  A  person  devised  lands  to  his  son  John  for  50  Goodri^ht 
years,  if  he  should  so  long  live  ;  and,  as  for  his  inhe-  { Saik.  22G. 
ritance  after  the  said  term,  he  devised  the  same  to  the 
heirs  male  of  the  body  of  John.  The  Court  held  this 
devise  to  the  heirs  male  of  the  body  of  John  to  be 
void  as  a  remainder,  for  want  of  an  estate  of  freehold 
to  support  it. 

S.  But  where  an  estate  was  limited  to  the  use  of  Elie  v.  Os- 
the  settlor  for  99  years,  if  he  should  so  long  live,  2^ern.  754 
remainder  to  trustees  and  their  heirs  during  his  life, 
remainder  to  the  use-  of*  the  heirs  of  his  body,  &c. ;  it 
was  held,  that  the  contingent  remainder  to  the  heirs 
of  the  body  of  the  settlor  was  good,  because  it  was  Doc  v.  Mor- 
preceded  by  a  vested  freehold  remainder  to  the  trus-  ^*°'  *"       - 
tees. 

4.  There  is  a  case  reported  by  Moore,  where  A.  Sir  T.  Pal- 
covenahted  to  stand  seised  to  the  use  of  himself  for  moo.815.' 
life,  remainder  to  B.,  his  brother's  eldest  son,  for  life, 
remainder,  to  the  first  and  other  sons  of  B.  in  tail,  re- 
mainder to  the  right  heirs  of  A.     A.  was  afterwards 
attainted  of  treason,  and  executed,  before  the  birth 

of  any  son  of  B. ;  and  it  was  resolved,  that  by  the 
attainder  of  A.,  the  after-bom  sons  of  B.  were  barred, 
and  that  the  Crown  h^  the  fee  simple,  discharged  of 
sdl  the  remainders  limited  to  the  sons  of  B.  Dot  then 
bom. 

5.  Mr.  Feame  has  observed,  that  it  is  extremely 
difficult  to  reconcile  this  resolution  with  the  principle 
that  any  preceding  vested  estate  will  support  a  con- 
tingent remainder ;  for  here,  whatever  effect  the  for- 
feiture  of  A/s  estate  for  life,  and  remainder  in  fee, 
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might  otherwise  have  had,  yet  as  B.  had  a  vested 

freehold^  why  was  not  that  capable  of  supportisg  tbe 

contingent  remainders  to  his  sons  ?    There  wexe  do 

•  reasons  given  for  the  resolutions  in  this  case ;  and 

infra,  ch.5.     perhaps  to  account  for  it,  we  were  to  recur  to  the 

supposed  necessity  of  a  seisin  in  the  feoffees,  core* 
nantees,  &c.,  to  serve  contingent  uses  when  thqr 
come  in  esse  ;  which  principle  admitted,  it  might  be 
inferred,  as  it  seemed  agreed  that  the  Crown  could 

Tit.  ]  1.  C.3.    not  stand  seised  to  a  use,  that  there  could  be  no  seisin 

after  A/s  forfeiture  to  the  Crown,  to  serve  the  coa- 
tingent  usea  to  B/s  sons,  when  they  came  i«e«; 
and  that,  on  that  account,  they  could  never  take 
effect. 

6.  If  there  had  been  an  ofSce  found,  antecedent  to 
the  birth  of  a  son  of  B.,  that  A-  was  seised  in  fee,  it 
might  have  accounted  for  tlie  resolution  in  the  above 
case,  by  taking  away  the  right  of  entry  of  B,,  accord- 
ing to  a  distinction  which  will  be  noticed  in  a  subse- 
quent part  of  this  chapter.  And  the  determination 
is  contradicted  by  tlie  two  following  cases. 

Corbet  y.  7.  J.  S.  was  tenant  for  life,  remainder  to  his  wife 

sIiS'.      ^^^  ^^^  remainder  to  his  first  and  other  sons  in  tail 

remainder  to  the  right  heirs  of  J.  S.  This  X  S.  com- 
mitted high  treason,  and  then  had  ^  soUt  ajid  aite- 
wards  was  attainted.  The  Court  held,  that  whether 
the  son  was  born  before,  or  after,  the  attaiuder,  th^ 
contingent  remainder  to  him  was  not  discbaf^  ^J 
the  vesting  of  the  estate  in  the  Crown,  duiini  the 
life  of  J.  S.,  because  of  the  wife's  estate,  which  f«? 
j^u^ient  to  support  it. 

Gha.  1.  }  30.       8*  It  has  beep  stated,  that  where  there  is  a  lifl^^" 

tion  to  a  person  for  99  years,  if  he  shall  so  longhv^ 
with  a,  remainder  over  to  a  person  in  esse,  such  ** 

24.  *    mainder  is  considered  as  veeted^    But  Mr.fe^*** 
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has  observed,  that  in  this  sort  of  limitatioii,  when  not 
by  will  or  by  way  of  use,  if  the  term  for  years  is  so 
short  as  to  leave  a  common  possibility  that  the  life  on 
which  it  is  determinable  may  exceed  it,  there  should 
be  a  present  vested  freehold  estate,  to  prevent  the 
limitation  over  from  bdbng  void,  as  a  fredbold  to  com- 
mence inJiiMro. 

9*  In  Lord  Deri^y's  <sise,  and  that  e£  Napper  v.  ante,  cb.  i. 
Saxtders,  a  preceding  freehold  being  Jiimted  to  the  *  ^'»2,3. 
feofiees,  left  no  room  &r  this  objection.  But  the 
case  put  by  Lord  Hale  stands  independent  of  any 
preceding  freehold ;  and  though  it  seems  capable  of 
being  supported  upon  the  pdnciple  of  a  preceding 
freehold  arising  by  nnplication,  yet  there  seems  to  be 
no  occasion  ibr  such  a  resort,  because  the  allowed 
improbability  of  the  life's  exceeding  the  term  of  years 
deteminable  thereon,  appears  sufficient  to  take  such 
remainders  out  of  the  description  of  freeh<dds  to  com- 
mence injuturo. 

10.  It  is  generally  true,  says  Mr.  Feame,  that  in  Cont.  Rem. 
the  case  of  a  limitation  to  A.  for  21  years,  if  he  shall 
80  long  Uve,  and  aiter  his  death  to  B.  in  fee,  tiie  re- 
mainder to  B.  is  void,  as  being  a  freehold  to  com- 
mence inftiturOi  viz.  after  the  decease  of  A.,  no  free- 
hold having  bi^n  limited,  so  as  to  take  effect  before 
that  period ;  because,  in  jbhis  case,  it  is  very  possible 
that  the  period  limited  for  the  remainder  to  take 
eflfect  from,  viz.  the  decease  of  A.,  may  not  happen 
till  after  the  determination  of  the  preceding  estate, 
viz.  the  term  of  years  ;  in  which  event  the  remainder 
eould  not  take  effect  at  all,  as  has  been  already  ob- 
served. Its  taking  e&ct  is,  therefore,  uncertain,  in 
regard  of  this  impossibility  of  the  preceding  estate's 
determining  before  the  event  happens,  from  whence 
^  temainder  is  to  commence ;  and  should  it  take 
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efiect  at  all,  it  must  bie  m  Juturo,  that  is,  after  the 
event  is  decided,  on  which  its  taking  effect  depends. 
Here,  then,  there  being  no  preceding  freehold  limit- 
ed, the  remainder,  which  must  take  efiect  at  some 
future  period,  if  at  all,  is  strictly  nothing  else  than  a 
freehold  limited  to  commence  in  Jviuro.  It  is  the 
allowed  common  possibility  of  the  life's  exceeding 
the  term,  which  creates  such  a  contingency  in  respect 
to  the  remainder's  taking  efifect,  as  brings  that  remain- 
der within  the  description  of  a  freehold  limited  to 
commence  in  Juturo^  and  consequently  within  the 
direct  application  of  the  rule  which  denies  any  efiect 
to  limitations  of  that  kind. 
Unless  the  11.  As  to  a  contingent  remainder  for  years,  there 
Renwiiider  IS  j^^  ^^^  appear  to  be  any  necessity  for  a  preceding 

freehold  to  support  it ;  for  the  remainder  not  being 

freehold,  no  such  estate  appears  requisite  to  pass  out 

of  the  grantor,  in  order  to  give  efect  to  a  remainder 

of  that  sort. 

Corbet  v.  l^-  Frances  Duchess  of  Richmond  demised  certain 

Stone,  linds  to  John  Lord  Paulet  and  others,  to  hold  from 

'^^     *  thenceforth  for  40  years,  if  she  lived  so  long,  in  trust 

that  she  might  receive  the  profits  during  her  lift; 

after  her  decease,  one  moiety  thereof  to  Mary  Qark^ 

and  the  other  moiety  to  Joan  Brooke,  their  executors* 

administrators,  and  assigns,  for  and  during  the  term 

of  1000  years,  from  the  death  of  the  said  Fraiices. 

The  Court  doubted  that  the  remainders  were  so\i\ 
because,  1.  They  could  not  pass  to  them  by  vay* 
present  estate,  they  not  being  parties  to  the  '^^^ 
2.  They  could  not  be  contingent  remainders,  \^^^i 
remainders  for  years,  depending  on  an  estate  W 
years :  and  there  could  not  be  a  contingent  estate 
years,  because  a  lease  for  years  operated  by  ^7 
contract  j  therefore  the   particular  estate  and  tfl« 
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remainder  operated  as  two  distinct  estates^  grounded 
upon  several  contracts. 

Mr.  Feame  has  observed,  that  this  opinion  seemed  Cont.  Rem. 
not  to  be  well  considered,  and  that  the  Court  did  not  . 
appear  to  rely  upon  it,  when  they  said,  that,  admitting 
the  term  of  1,000  years  was  a  contingent  remainder, 
it  was^  barred  by  a'  fine,  and  a  non-claim,  after  the 
time  of  vesting. 

IS.  Although  every  contingent  freehold  remainder  A  Right  of 
must  be  supported  by  a  preceding  freehold,  yet  it  g|2."  '""^^ 
is  not  necessary  that  such  preceding  estate  cond-  pearne  430. 
nue  in  die  actual  seisin  of  its  rightful  tenant.     It  is 
sufficient  if  there  subsists  a  right  to  such  preceding 
estate,  at  the  tii^e  the  remainder  should  vest,  provided 
such  right  be  a  right  of  entry,  and  not  a  right  of 
action  only;  for  whilst  a  right  of  entry  remains, 
diere  can  be  no  doubt  but  that  the  same  estate  con*  '^^  ^^«  <^*  ^* 
tinues,  since  the  right  of  entry  can  exist  only  in  con- 
sequence of  the  existence  of  the  estate.    But  when 
the  right  of  entry  is  gone,  and  nothing  but  a  right  of 
action  remains,  it  then  becomes  a  question  of  law, 
whether  the  same  estate  continueii  or  not ;  for  the 
action  is  nothing  more  than  the  means  of  deciding 
the  question.     Another  estate  is,  in  the  meantime, 
acknowledged  and  protected  by  the  law^  till  such 
question  be  solemnly  determined  in  a  court  of  justice, 
upon  the  action  brought. 

14.  If  A.  be  tenant  for  life,  with  a  contingent  iR^p.  665. 
remainder  over,  and  the  tenant  for  life.be  disseised,  Fearne,43U 
all  the  estates  are  devested,  but  the  right  of  entry  of 
the  tenant  for  life  will  support  the  contingent  re-  Lloyd  t. 
I  mainders.     If,  however,  in  a  case  of  this  kind  the  ?  j*^*"^^ 
contingent  remainder  does  not  vest  before,  such  a 
ilescent  of  the  estate,  from  the  disseisor  to  his  heir, 
as  will  take  away  the  entry  of  the  tenant  for  life, 

Vol.  n/  y 
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1  Ld.  Raym.  within  the  statute  32  Hen.  VIII.  c.  SS.  and  drive  bin 
'  to  his  action,  then  is  the  contingent  remainder  gonej 

Tit.  29«  c.  1.  because  tliere  no  longer  subsists  any  right  of  entry  to 

support  it,  that  right  being  turned  into  a  right  of  actiofl. 

Tit.  2.  ch.  2.       15.  It  has  been  already  stated,  that  a  tenant  in 

tail  may  alienate  his  estate  by  certain  modes  of  cod- 
veyance,  so  as  to  take  away  the  entiy  of  the  issu€  io 
tail,  and  drive  him  to  his  action ;  which  is  caOed  i 
discontinuance.  From  which  it  follows,  that  Mrhcrc 
a  contingent  remainder  is  limited  after  an  estate  taili 
and  the  tenant  in  tail  creates  a  discontinuance,  tlie 
•eontingent  remainder  will  be  destroyed.  -  ~ 

1  Rep.  135  6.  16.  The  following  case  arose  in  11  Rich.IL  A 
gift  in  tail  was  made  to  A.  C,  the  remainder  \o  tb 
right  heirs  of  A.  S.  The  donee  made  a  feoffinent  to 
B.  in  fee,  and  afterwards  A.  S.  died.  His  right  h« 
«hall  never  have  the  remainder ;  for  the  estate  of  thi 
land  was,  by  the  feoffinent  of  the  tenant  in  tail,  i^ 
vested  and  discontinued ;  and  there  was  not  any  p' 
'  ticular  estate  in  esse^  or  in  right,  to  support  tie  r*- 
juainder :  for  by  the  feoffinent  of  the  tenant  in  ta4 
his  right  was  utterly  gone.  If  tenant  in  tail  ^ 
disseised,  and  died,  that  would  not  destroy  the  ^ 
mainder  5  for  there  a  right  to  the  particular  esW* 
remained,  to  support  the  right  of  the  remainder :  W 
when  the  tenant  in  tail  made  a  feoffinent,  no  r^ 
remained  in  him. 

Itnwsftbea       17.  The  right  of  entry  to  support  a  cofltin^ 

i)r6S6nt'  tofH 

^igi^t.  remainder  must  be  a  present  right  j  a  future  one  w 

Fcarne,  433.  ^^^  ^^'    ^*  "^'^  ^^  precede  the  contingeBcyt  ^ 

be  actually  existing  when  that  happMS  j  for  ri'n  (^ 
commences  at  the  same  instam  with  it,  the  remain*'' 
it  seems,  will  not  vest. 

18.  A  right  of  entry  only  will  not  support  •  ^ 
tingent  remainder  limited  by  way  of  use:  theffB*^ 


10 
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be  an  actual  entry ;  of  which  the  reason  will  be  given 
in  a  subsequent  chapter. 

19.  Where  the  legal  estate  is  vested  in  trustees,  Where  the 
there  is  no  necessity  for  any  preceding  particular  isinTrustees, 
estate  of  freehold  to  support  contingent  remainders,  ^^f'"®p^^^ 
because  the  legal  estate  in  the  general  trustees  will  ing  Ettate. 
.be  sufficient  for  that  purpose* 

20.  Thus,  in  the  case  of  Chapman  v.  Blisset»  it  was  Tit.  12.  cfa.  i, 
held  by  Lord  Hardwicke,  that  if  the  limitation  to 
Joseph's  children  was  a  contingent  remainder,  the 

legal  estate  in  the  trustees  would  support  it. 

21.  A.  devised  to  trustees  and  their  heirs,  to  the  Hopkins 
use  of  them  and  their  heirs,  in  trust  for  B.  for  life,  Forrest,  44. 
I'emaipder  to  his  first  and  other  sons  successively  in  i  y^^  268. 
tail,  remainder  to  the  future  sons  of  C.  successively' '  Atk.  58  u 
for  life,  r^nainder  over.    B.  died  without  issue  in  the 
testator's  lifetime.    The  contingent  limitations  were 

taken  as  executory  devises,  because  no  child  was 
then  bom  to  C.    Afterwards  a  child  was  bom  to  C.« 
and  died  ;  a  subsequent  remainder^man  claimed  the 
estate,  upon  a  supposition  that  all  the  preceding  in^ 
termediate  limitations,  which  could  not  vest  at  the 
death  Of  suqh  child,  were  destroyed  j  as  it  had  been 
decreed,  that  upon  the  vesting  of  the  executory  devise  ^ 
in  that  child,  the  subsequent  limitations  became  con- 
tingent remainders,  upon  that  executory  devise.    But 
it  was  held,  that  the  inheritance  in  the  trustees  was  ^^®  ^  ^«^^» 
iufficknt  ta  auppKMrt  the  intermediate  contingent  re-  i36. 
toainders,  till  they  should  coiooie  in  esse^,  althougli 
there  was  no  particular  estate  to  support  them ;  and 
that  die  estate  should  not  vest  in  possession  whilst  an 
<>i^ect  cf  any  precedii^  limitation  might  come  in  esse.   '    , 

2S.  Hie  estate  supportidg,  and'  Uie  /'emainder  sup-  must  be  ere* 
ported,,  shpuld  both  be  created  by  one  and  the  same  ^^^  ^Y  ^^^ 
4eea  dx  mstmment ;  therefore  an  estate  for  lite  given  ment. 

y  2 
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by  one  dead,  will  not  support  a  remainder  given  bj 
Fearne,  446.  another :  nor  an  estate  for  life  settled  by  A.  on  R  bj 

deed,  enure  to  support  a  co^itingent  remainder  given 

by  the  will  of  A. 
Showy.  23.  A  woman  being  tenant  for  life,  her  husband 

Cutler,         devised  the  same  estate  to  the  heirs  of  her  body,  if 

RayiD.  162.  ^ 

tiiey  attained  fourteen  years.  The  Court  held,  that 
this  was  no  remainder,  but  an  executory  devise ;  for 
though  the  wife  had  a  preceding  estate  for  life,  yet 
this  was  a  new  devise,  to  take  eflFect  after  her  decease, 
and  was  not  a  remainder  joined  to  a  particular  estate. 
Moor  V.  24.  A.  being  tenant  for  life  by  marriage  settlement, 

?\'i^^J'oii;    remainder  to  his  wife  for  life,  remainder  to  his  first 

4  Mod.316.  ,         ' 

and  other  sons  by  that  marriage  in  tail :  his  fatber, 
the  reversioner,  by  his  will,  after  reciting  the  settle- 
ment, devised  the  lands  to  the  first  and  other  sons  of 
A.  according  to  the  settlement ;  then  if  A.  should  die 
without  issue  of  that  marriage,  he  devised  to  the  first 
and  other  sons  of  A.  by  any  other  wife,  in  tail  male; 
and  if  A.  should  die  without  issue^  then  he  devised 
that  all  the  land  should  go  to  his  grandchildren  by 
hi»  daughter  P.  in  fee. 

It  was  contended  that  A.  took  an  estate  tail  under 
Tit.  38.  c.  ic,  this  will  by  implication,  and  of  course  the  remainder 

over  in  fee  was  well  supported :  but  the  Court  beld 
it  was  impossible  to  make  this  an  estate  tail  in  A.|  xo^ 
nothing  was  given  to  him  by  the  devise^  so  that  be 
had  only  the  estate  which  he  took  imder  the  fot 
settlement.  That  there  being  two  several  convey- 
ances, the  devise  could  not  be  tacked  to  the  estate 
for  Kfe,  which  was  limited  by  another  conveyance  j 
even  admitting  that  the  word  issue  could  be  an  voip' 
cation  of  an  estate  to  the  heirs  of  the  body  of  A. 
Weaie  v.  25.  A  person  made  a  feoflinent  ta  the  use  oi^' 

Vo^l:  66.     self  for  life,  and  after  the  death  of  A.,  and  M.  ^ 
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wife,  to  the  use  of  B.,  eldest  son  of  A.,  for  his  life ; 
this  was ,  held  to  be  a  contingent  remainder  in  B., 
being  created  by  the  same  deed  as  the  particular 
estate.  But  though  it  did  not  appear  in  the  case,  yet 
it  afterwards  appearing  upon  examination  that  by  a 
former  deed  M.  had  an  estate  for  life,  Lord  Hale  said 
the  remainder  should  not  be  contingent;  but  tlie 
mentioning  that  the  commencement  thereof  should 
be  after  the  death  of  M.,  was  only  expressing  when 
B.  should  take  the  profits  in  possession,  and  did  not 
make  a  contingency;  this  not  being  a  remainder 
created  by  that  deed,^  but  a  conveyance  of  the  tben 
subsisting  reversion  or  remainder  expectant  on  the^ 
death  of  M, 

26.  In  a  modem  case,  where  a  person  having  Doev.  ^ 
granted  an  estate  to  his  eldest  son  for  life,  afterwards  Doug.  486. 
by  his  will,  reciting  that  he  had  settled  that  estate  upon 
his  eldest  son  for  his  life,  proceeded  in  these  words,— 
'<  My  will  is,  and  I  do  hereby,  from  and  after  his  de- 
cease, give  and  devise  the  same  to  the  heirs  male  of 
his  body  begotten ;  and  in  default  of  such  issue,  to 
the  use  and  behoof  of  my  second,  third,  fourth,  and 
fifth  sons,  severally,  successively,  and  in  remainder, 
and  of  the  several  heirs  male  of  the  body  of  my  said 
sons,  &c.'' 

.  The  Court  held,  that  the  limitation  to  the  heirs  male 
of  the  body  of  the  eldest  son  was  not  a  contingent 
remainder. 
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Section  !• 

E  are  now  to  consider  the  time  at  which  it  is 
requisite  a  contingent  remainder  should  vert 
in  interest ;  that  is,  at  what  period,  with  respect  to 
the  duration  of  the  preceding  estate,  the  contingency 
Upon  which  such  remainder  is  limited  to  take  eftct, 
ought  to  happen. 
A  Contingent      2.  It  is  not  only  necessary  that  a  vested  legal  ffe^ 

Remainder     j^^^j     ^^^  should  precede  a  freehold  contingent  le- 
must  vest  *^  i     ♦  fp 

during  the      mainder,  but  some  such  preceding  freehold  estate 

ESte/''''  ^^^^  s^*^s^»*  ^^^  endure  tiU  the  time  when  the  con- 
tingent remainder  vests ;  that  is,  till  the  contingency 
comes  to  pass  ;  for  it  is  a  general  rule  that  every  ^ 
mainder  must  vest  during  the  particular  estate,  or 

tlowd.  25.     else  at  the  very  instant  of  its  determination.    So  tha 

if  a  lease  be  made  to  A.  for  life,  and  after  the  death 
of  A.  and  one  day  after,  the  land  to  remain  to  B.  ^r 
life,  this  remainder  to  B*  is  void  j  because  it  canno 
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fffke  effect  immediately  upon  the  determination  of 
the  preceding  estate* 

S.  This  rule  was  originally  founded  on  feudal  prin* 
ciples»  and  was  intended  to  avoid  the  inconveniences 
which  might  arise  by  admitting  an  interval,  when 
there  should  be  no  tenant  of  the  freehold  to  do  the  Tit.  i.  §  36. 
services  to  the  lord,  or  answer  to  strangers  praecipes ; 
as  well  as  to  preserve  an  uninterrupted  connexion 
between  the  particular  estate  and  the  remainder, 
which,  in  the  *  consideration  of  law,  are  but  several 
parts  of  one  whole  estate. 

.  .4.  If  therefore  a  lease  for  life  be  made,  with  re-  1  Inst.  378  a. 
mainder  to  the  right  heirs  of  J.  S.,  this  remainder  will 
never  vest,  if  the  tenant  for  life  dies  before  J.  S. ;  for 
in  that  case  the  particular  estate  determines  before 
the  contingency  comes  to  pass,  on  which  the  remainder 
k  limited  to  take  effect,  that  is,  the  death  of  J.  S.,  for 
nemo  est  liceres  viventis. 

5.  So,  where  A.  seised  of  lands  in  fee,  makes  a  lease  Jenk.  248. 
for  years  to  B.,  remainder  in  taiJ  to  C,  remainder  to  ^^^^  *  * 
the  right  heirs  of  B. }  in  this  case  B.  has  nothing  in 
the  fee ;  but  it  is  a  contingent  remainder  to  his  heir  j 
for  B.  did  not  take  the  freehpld*  If  C.  dies  without 
issue  in  the  lifetime  of  B.,  the  remainder  becomes 
void;  for  the  foundation  and  support  of  this  con- 
tingent remainder  fails,  because  it  ought  to  have  a 
fireehoI(l  to  support  it,  when  the  remainder  falls  out ; 
but  by  C.'s  death  without  issue,  living  B.,  the  freehold 
is  expired  before  B.  can  have  an  heir,  and  therefore 
the  remainder  will  never  take  effect, 

.  6.  A  testator  devised  to  his  wife  for  life,  remainder  Doe  v.  Moi- 
to  E-  his  son  for  99  years,  if  he  should  so  long  live ;  ^">  ^7o  "^ 
vier  the  deceases  of  the  wife  and  of  E.  his  son,  to 
the  heirs  of  the  body  of  the  said  E.,  but  not  to  de- 
scend entirely  unto  E/s  eldest  son,  tut  that  E.  might 
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d.ppoint  the  same  to  all  his  children  living  at  his  deatb; 
in  default  of  appointment,  then  to  his  sons  as  tenant? 
in  common  in  tail,  remainder  to  his  daughters,  re- 
mainder over.^  The  mother  died  in  the  lifetime  of 
E.  the  son ;  held,  that  the  limitation  to  the  issue  rf 
E.,  being  a  contingent  remainder,  failed  by  the  death 
of  the  mother  (who  had  the  only  preceding  estate  of 
freehold)  in  E/s  lifetime,  for  want  of  a  continuiDf 
particular  estate  of  freehold  to  support  it. 

Or  at  the  In-      7.  Although  no  interval  is  admitted  between  the 

Sm^i^/^  determination  of  the  particular  estate,  and  the  vesting 

of  the  remainder,  yet  a  remainder  may  be  so  limited 
as  not  to  vest  till  the  very  instant  on  which  the  par- 
ticular  estate  determines. 

1  Inst.  298  fl.      8.  Thus,  if  an  estate  be  limited  to  B.  during  the  life 

of  A.,  remainder  to  the  heirs  of  the  body  of  A.,  this 
is  good ;  though  such  Remainder  cannot  vest  till 
the  -very  instant  on  which  the  particular  estate  de- 
termines. 

Id.  378  6-  9.  So,  if  land  be  given  to  A.  and  B.  during  their 

joint  lives,  remainder  to  the  right  heirs  of  him  who 
shall  die  first,  this  remainder  will  be  good,  though  it 
cannot  vest  before  the  determination  of  the  particular 
estate. 

Fearne,  464.       10.  If  there  be  no  particular  estate  in  esse,  nor  any 

present  right  of  entry,  when  the  contingency  happens, 
although  the  particular  estate  be  afterwards  re* 
placed  and  restored,  yet  will  the  remainder  never 
arise.  Only  it  seems  that  the*  reversal  of  a  fine  by 
act  of  parliament  will  restore  a  contingent  remain*^ 

infra,  c.  5*      destroyed  by  that  fine,  though  a  reversal  for  error 

will  not. 

Posthumous       11.  In  consequence  of  the  principle,  that  wfle^p 

as  if  born.  ^  ^^^  event  on  which  a  contingent  reaimAet  was 

limited  to  take  effect,  did  not  happen  by  the  time  at 
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which  the  preceding  estate  determined,  it  never  could 
arise,  or  take  effect  at  alL  If  an  estate  was  limited 
to  A.  for  life,  remainder  to  his  first  and  other  sons  in 
tally  a  posthumous  son  of  A.  could  not  take ;  it  was 
therefore  the  antient  practice,  in  settlements  on  un- 
born sons,  to  insert  a  remainder  to  the  intended  wife.  Booth's  Op, 
ensient  at  the  death  of  her  husband,  and  her  assigns,  ^^"^^^n^- 
till  the  birth  of  one  or  more  posthumous  sons  \  and 
from  and  after  the  birth  of  any  such  posthumous  sons, 
to  every  of  them  successively  in  tail. 

John  Long  devised  lands  to  his  nephew  Heniy  Reere 
for  life,  remainder  to  his  first  and  other  sons  in  tail,  g  ^qIV 
remainder  to  his  nephew  Richard  for  life,  &c.  Heniy 
died  without  issue,  leating  his  wife  ensient  with  a  son. 
Richard'entered  as  in  his  remainder,  and  afterwards 
the  posthumous  son  of  Heniy  was  bom.  His  guardian 
entered  upon  Richard,  and  it  was  held  by  the  Courts 
of  Common  Pleas  and  King's  Bench,  that  nothing 
vested  in  the  posthumous  son,  because  a  contingent 
remainder  must  vest,  during  the  particular  estate,  or 
at  the  moment  of  its  determination. 

On  an  appeal  to  the  House  of  Lords,  this  judge- 
ment was  reversed,  against  the  opinion  of  all  the 
Judges,  who  were  much  dissatisfied. 

12.  The  hardship  of  the  determination  of  the  Court 
of  King's  Bench,  and  the  discontent  of  the  Judges 
upon  its  reversal  by  the  Lords,  produced  the  statute 
10  &  11  Will.  III.  c.  16. ;  which  enacts,  "  That  where 
any  estate  shall  by  any  marriage  or  other  settlement 
be  limited  in  remainder  to,  or  to  the  use  of  the  first 
and  other  son  or  sons  of  the  body  of  any  person,  with 
any  remainder  or  remainders  over,  to  or  to  the  use  of 
any  other  person  or  persons,  or  in  remainder  to  the 
use  of  a  daughter  or  daughters,  with  any  remainder 
or  remainders  to  any  other  person  or  persons  j  that 
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any  son  or  sons,  daughter  or  daughters,  of  such  per* 
8jbn  or  persons,  that  shall  be  bom  af  let  the  decease  of 
his,  her,  ot  their  father,  shall  and  may,  by  virtue  of 
such  settlement,  take  such  estate  so  limited  to  tk 
first  and  other  sons>  of  to  the  daughter  or  daughter^ 
in  the  same  manner  as  if  bom  in  the  lifetime  of  his» 
her,  or  their  father/' 

13.  It  is  somewhat  singular  that  this  statute  doe» 
i^ot  mention  limitations  or  devises  made  by  wiE 
There  is  a  tradition,  that  as  the  case  of  Reeve  v.  hs% 
arose  Upon  a  will,  the  Lords  considered  the  law  to 
have  been  settled  by  their  determination  in  that  case;. 
*  and  were  therefore  unwilling  to  make  any  expres 

mention  of  limitations  or  devises  made  in  wills,  lest 
it  should  appear  to  call  iii  question  the  authority  or 
propriety  of  then'  determination.     Besides,  the  words 

Bull.  N.  P.     of  the  act  may  be  construed,  without  much  violence, 

to  comprise  settlements  of  estates  made  by  wills,  tf 
well  ad  by  deeds, 

4  Ves.  342.         14,  In  a  modem  case.  Lord  Rosl}^!  said,—"  Thi 

case  of  Reeve  v.  Long,  certainly  over-ruling  Archer^* 
case,  had  decided  that  a  posthumous  child  was  to  be 
taken  to  all  intents  and  purposes  as  born  at  the  time 
the  particular  estate  determined :  it  was  observed,  the 
decision  of  that  case  was  contrary  to  the  opinion  of 
the  Judges,  Undoubtedly  the  Court  of  ComiBOB 
Pleas  first,  aflid,  upon  a  writ  of  error,  the  Court  of 
King's  Bench,  held  differently.  But  it  ought  alwajs 
to  be  remembered,  it  was  the  decision  of  LordSoiners; 
and  that  was  not  the  only  case  in  which  he  stood 
against  the  majority  of  the  Judges ;  and  the  better 
qontdderation  of  subsequent  times  has  shown,  ^ 
opinion  deserved  all  the  regard  generally  paid  to  i^ 
Wliat  followed  *ras  not,  as  it  has  been  inaccurate? 
stated^  that  the  opinion  being  against  that  of  the  id^. 
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jothy  of  the  Judges,  it  was  supposed  the  Judges  would 
go  against  that  decision*  The  statute  of  William  III« 
was  not  to  affirm  that  decision :  it  did  by  implication 
affirm  it ;  but  it  established  that  the  same  principle 
diould  govern  the  case  where  the  limitation  was  by 
deed  of  settlement.    . 

^'  The  manner  in  which  the  point  has  been  treated 
ever  since  the  case  of  Buidett  v.  Hdpegood,  and  the  i  P.  Wm^\ 
other  cases,  from  the  time  df  Lord  Cowper  to  that  of  ^ 
Lord  Hardwicke,  proves  what  the  opinion  has  been 
upon  the  propriety  of  a'  rule»  which  it  is  impossible  to 
aay  is  attended  with  real  inconvenience,  and  which 
is  according  to  every  principle  of  justice  and  natural 
feeling/' 

15.  A  posliiumous  child  is  entitled,  under  the  sta^ 
tute  10  &  11  Will.  III.,  to  the  intermediate  profits 
of  the  lands  settled,  as  well  as  to  the  lands  them- 
selves. 

16.  A  bill  was  brought  by  Basset,  an  infant,  against  Basset  r. 
his  uncle,  to  have  an  account  of  the  real  and  personal  s^n?Ab.  87 
estate  of  his  father,  upon  which  several  questions  3Atk.203. 
arose.  The  first  related  to  the  real  estate,  and  was  this : 

J.  P.  Basset,  father  of  the  infant,  settled  the  bulk 
of  his  estate  on  himself  for  life,  remainder  to  trustees 
during  his  life  to  preserve  contingent  remainders, 
remainder  to  his  first  and  other  sons,  remainder  to 
his  brother,  who  was  the  defendant.  Basset  the 
&ther  died,  his  wife  privement  emient.  Basset  the 
uncle  entered.  Eight  months  after,  the  son  was  boni,i 
Md  entered  upon  his  uncle ;  the  question  was,  who 
should  have  the  intermediate  profits  from  the  death 
of  the  father  to  the  birth  of  the  son. 

LordHardwicke.-— *<  As  to  this  point,  it  must  depend 
upon  the  construction  of  the  statute  10  &  1 1  Will«  IIL ; 

■ 

and  as  to  that,  it  must  be  considered  what  was  the 
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mischief  intended  to  be  remedied,  and  what  remedy 
the  legislature  have  applied*  Now  the,  defendanti 
say,  nothing  was  intended  to  be  remedied  but  tl» 
vesting  of  the  remainder,  which  they  say  was  the  only* 
evil  complained  of  in  the  case  of  Reeve  v.  Long  is 
the  House  of  Lords,  which  was  the  foundation  and 
occasion  of  that  act.  But  I  am  of  opinion  this  was 
not  the  single  mischief  that  was  intended  to  be  pre- 
vented, but  the  whole  evil ;  and  they  meant  not  o^ 
to  give  posthumous  children  power  to  enter,  but  to 
take  the  profit^  also,  according  to  the  intention  of 
persons  making  settlements,  and  wills  too,  of  thk 
kind ;  and  this  appears  both  from  the  title,  preamble, 
and  provision  of  the  statute;  and  the  words  are  so 
plain,  that  to  put  any  other  construction  upon  them, 
would  be  to  repeal  the  act ;  which  says,  such  posthth 
mous  child  shall  take  in  such  manner  as  if  bom  in  the 
life  of  his  father.  But  it  was  said  by  the  defendanfi 
counsel,  that  the  words  takcj  Sgc.  meant  only  that  he 
should  take  the  remainder  in  such  manner  as  heirs  at 
law  by  descent  take,  who  have  not  intermediate  pro- 
fits ;  and  that  this  being  a  new  law,  ought  to  be  cqd^ 
sidered  according  to  the  rules  of  the  common  law  io 
similar  cases  j  and  it  is  true  it  is  a  usual  maonei  of 
construing  new  acts,  according  to  the  old  rules,  but 
to  do  so  in  this  case  would  be  repugnant  to  the  words 
of  the  act^  for  heirs  by  descent  do  not  take  as  if  bom 
in  the  life  of  their  father :  But  the  addition  of  tbese 
words  in  the  act,  '<  although  no  trustees  to  preserve 
contingent  remainders,"  clears  this  of  all  objectioDS; 
dnd  as  before  that  act  all  accurate  cqnveyanceis  in* 
serted  such  limitations,  so  since,  they  have  left  them 
out,  which  plainly  shows  their  sense  of  the  statute. 
But  the  objections  on  the  part  of  the  defendant  aie 
thes^  that  there  must  be  some  tenant  to  the  freeholdi 
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liomebody  to  answer  the  prcecipes  of  strangers,  and 
this  can  be  nobody  but  the  imcle.     As  to  this  I  do 
not  know  whether  it  is  material  for  me  to  consider  it, 
because  I  can  get  at  it  in  another  way :  -but  judges  in 
8uch  cases  must  mould  and  frame  such  estates  as  are 
agreeable  to  the  plain  intention  of  the  legislature.  It 
may  vest  in  the  uncle,  and  devest  upon  the  birth  of 
a  son  by  relation  ;  and  this  is  agreeable  to  the  con- 
struction of  law  in  other  instances,  as  in  the  case  of 
enrolment  of  deeds ;  here,  though  a  person  has  no 
title  till  enrolment,  yet  from  the  enrolment,  he  is  in 
from  the  time  of  the  execution  of  the  deed. 

"As  to  the  objection  that  there  is  no  legal  remedy 
for  the  profits  against  the  uncle,  I  think,  if  my  con- 
struction is  right,  the  son  might  bring  an  ejectment, 
and  lay  his  demise  to  the  time  of  the  death  of  hid 
£ither,  and  every  body  would  be  estopped  to  say  that 
he  was  not  bom  in  the  life  of  his  father ;  for  how  could 
the  defendant  take  the  objection^  not  till  he  had  en- 
tered into  the  common  rule ;  and  thou^  it  is  at  the 
plaintiff's  peril  if  he  lays  his  demise  before  his  tide 
accrued,  yet  if  my  construction  is  right,  his  titie  did 
accrue,  and  it  would  be  immaterial  whether  he  could 
or  could  not  in  fact  make  such  demise,  because  such 
demises  are  only  looked  upon  as  matters  of  form,  and 
not  real,  for  infants  make  such  demises  every  day. 
But  suppose  this  point  of  law  was  otherwise,  I  am  of 
opinionthis  Court  would  make  the  uncle  a  trustee  for 
the  tn&nt,  and  that  seems  to  me  to  be  the  meaning 
of  the  act  of  parliament  J  and  though  it  is  natural  to 
pursue  legal  remedies,  where  such  are  to  be  had,  yet 
tbttis  no  reason,  if  they  are  not  to  be  had,  why 
remedies  should  not  be  enforced  here.  I  am  there* 
fore  of  opinion  the .  intermediate  profits  of  tlie  estate 
^isf  go  to  the  infant*"  \\ 
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A  vested  Re-  17-  There  are  some  few  instances  of  vested  rem 
"^k^^EffecT^  ders  taking  effect,  though  the  preceduig  e^atek 
though  the     defeated ;  as  where  the  lessor  disseises  A.  his  km 

Esmf  bf  ^^  ^^'  ^^  ^^^^  *  *^^^  *^  ^-  ^^r  ^^  J^^  ^* 
defeated.       remainder  to  C.  in  fee  i  here,  though  A.  enters  anl 

1  Inst.  298  a.  defeats  the  estate  for  life,  the  remainder  to  C.  isgool( 
'for  having  been  once  vested  by  a  good  title,  itwoalj 
be  unreasonable  that  the  lessor  shoidd  have  itagaM 
his  own  Uvery, 

Idem.  '    1 84  So  if  a  lease  he  made  to  an  infant  for  life,  ^1 

a  remainder  over ;  if  the  infant  at  his .  full  age  & 
agree  to  the  estate  for  life,  yet  the  remainder  is  gooij 
having  once  vested  by  a  good  title. 

A  Remainder    .  19*  From  the  principle  that  a  condngent  reiDai* 

Tolne^^t  ^^  ^^^  ^®** ^^  ^^  before  the  determination  of  ^ 
and  take  particular  estate,  it  follows,  that  an  estate  limited  on 
anortier!  ^  *  contmgency  may  fail  as  to  one  part,  and  takeeftd 
Fearne  458    **  ^  another,  whereviar  the  preceding  estate  is » 

seveial  persons ;  for  the  particular  tenant  of  one  part 

may  die  before  the  contingency,  and  the  particultf 

tenant  of  another  part  may  survive  it. 

Lane  v.  Pan-      20.  A  feme  covert  and  a  stranger  being  joirt' 

Ab!  23^?"'     tenants  for  life  of  copyhold  lands,  with  Teami&^ 

317. 438.       the  heirs  of  the  body  of  baron  and  feme ;  the  stranger 

surrendered  his  moiety  to  the  baron  and  feme,  ^' 
wards  tihe  baron  surrendered  the  whole  to  n.  i^  ** 
The  feme  died  leaving  issue  j  then  the  baron  dfcd 
The  question  was,  whether  the  remamder  to  tw 
heirs  of  the  body  bf  the  baron  and  feme  vestedin  ^ 
issue.  It  was  adjudged,  that  when  the  strange  ^ 
veyed  his  moiety  to  the  baron,  the  jointure  M^ 
the  stranger  and  tha  feme  covert  was  severed ;  ^^ 
the  baron  conveyed  the  wholeto  B.,  h^  took  an  est3» 
iik  one  moiety  for  tjie  li|c.^of  the  feme  (defeaable  V 
her  on  the  death  of  her  husband),  and  in  the  ^ 
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moiety,  for  the  life  of  the  stranger ;  therefore  upon 
file  death  of  the  feme  the  estate  in  the  first  moiety 
l^s  determined,  at  which  time  the  remainder,  as  to 
that  moiety,  ought  to  have  vested,  which  it  could  not 
flo,  because*  the  person  to  take  it  was  to  be  the  heir 
Ibf  the  bodies  of  both  baron  and  feme  ;'  but  that  was 
impossible  during  the  life  of  the  baron,  Iih:  nemo  est 
hceres  viventis  ;  therefore,  as  the  remainder  could  not 
vest  at  the  determination  of  the  preceding  estate,  it 
should  never  vest  at  all,  as  to  that  moiety ;  so  that  in 
this  case  the  remainder  failed  as  to  one  moiety. 

21.  Lord  Ch.  B.  Gilbert  seems  not  to  approve  of  Ten.  252. 

the  resolution  in  the  above  case  ;  for  by  construing 

the  limitation  to  the  heirs  rfthe  body  of  the  husband 

And  wife,  a  contingent  remainder,  he  says,  we  suppose 

a  deed  made  and  an  estate  gi\^n,  where  at  the  very 

^t  it  appeared  that,  for  one  moiety,  the  deed  and 

estate  could  have  no  manner  of  efiect,  unless  the 

husband  and  wife  died  at  one  instant  of  time.  Mr. 

Fearne  says  this  seems  to  be  a  mistake,  for  the  original 

limitation  did  not  involve  any  such  inconsistency ; 

the  inconvenience  arose  from  the  subsequent  acts. 

T^e  joint  estate  for  life  might  have  continued  unse- 

irered  between  the  wife  and  the  stranger ;  and  on  the 

death  of  the  survivor,  there  might  have  been  an  hdr 

•of  the  bodies  <rf  the  husband  and  wife  capable  of 

taking  when  the  preceding  estate  determined  j  ii*both 

4iUBband  and  wife  had  ^^ed  in  the  lifetime  of  the  strau- 

ger ;  or  if  both  husband  and  stranger  had  died  in  the 

lifetime  of  the  wife.  Tliat  the  Chief  Baron  also  refers  to 

a  case  in  3  Leon.  4.  of  a  surrender  to  the  use  of  the 

^fe  for  life,  remainder  to  the  lise  of  the  right  heirs  of 

the  husband  and  wife,  where  the  justices  were  of 

<>pinion  that  the  remainder  was  executed,  for  a  moiety, 

in  the  wife.  But  that  was  not  only  superseded  by  the 


SS6  Title  XVI.   Remainder.   Ch.iv.  §21—25. 

contrary  decision  in  Lane  v.  Pannel,  but  was  contrai; 

to  the  preceding  case  in  Dyer  99,  2  Roll.  Ab.  4l6, 

Dalison  20.  pL  8.  cited  in  2  Leon.  102.;  as  well  as  to 

the  doctrine  of  the  latter  cases. 
A  Remainder      22.  A  contingent  remainder  may  take  effect  in 
EffLtinsomc  some,^  and  not  in  all  the  persons  to  whom  it  to 
though  not     limited ;  according  as  some  may  come  in  esse,  before 
Fearne  460.  *^^  determination  of  the  particular  estate,  and  otheis 

not. 
1  Inst.  9  a.         23.  Thus,  if  a  limitation  be  to  A.  for  life,  remaiBcler 

Comb-  467.     ^  ^j^^  j^gj^^  hgjj.g  ^f  j^  ^jjj  j^^ .  jjgj.^^  ^j  j^^ppgj,  ^^ 

before  A.,  and  K.  survive  A.,  the  heirs  of  the  first  miv 
take,  but  those  of  the  latter,  it  seems,  will  be  forever 
excluded  J  for  the  heirs  of  J.  are  in  esse  at  the  deter- 
mination of  the  preceding  estate,  but  not  the  heirs  of 
K.,.  who  is  then  living. 

24.  This  doctrine  however  seems  confined  to  liffli- 
tations  at  common  law;  and  does  not  extend  to  estates 
created  by  way  of  devise. 
Ch.  1.  §  58.  25.  Thus,  in  the  case  of  Doe  v.  Penj^n,  the  daugh- 
ter had  no  child  at  the  testator's  death,  but  aften^ 
had  three  by  her  said  husband,  who  died  In  their 
parent's  lifetime.  One  point  contended  for  was,  that 
the  limitation  being  to  the  children  in  fee,  was  con- 
tingent till  the  death  of  the, mother;  therefore  the 
remainder  over  took  elSect  on  her  leaving  no  chili 
But  it  was  held  that  the  fee  vested  in  the  child  fifit 
bom ;  afterwards  opened  and  let  in  those  bo^  ^ 
subsequent  periods. 
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Of  Remainders  limited  hy  noay  of  Use^  and  Contin^ 

gent  Uses. 


1.  Renutinden  limited    6y  way 

of  Use. 
10.  There  must  be  a  particular 

Estate  to  support  the  Re- 


15.  WiU  devest  in  faiHn&  of  Per-, 

sons  becoming  entitled, 
18.  Contingent  Uses. 
20.  Springing  Uses. 
26.  Si^^g  Uses. 


moinder.  \   37.  Outof  what  Seisin  they  arise. 


Section  !• 

REMAINDERS,  whether  vested  or  contingent/  Renminden 
may  be  limited  by  way  of  use,  as  well  as  by  Hmited  by 
conveyances  which  derive  their  e£fect  from  the  com-> 
mon  law ;  and  remainders  are  now  usually  created  by 
conveyances  to  uses.  '  -       . 

2.  Thus  if  ti  person  covenants  to  stand  seised  to  Wegg  t.ViU 
the  use  of  A.  for  life,  remainder  to  his  first  and  other  xb^Ve?^ 
sons  in  tail  (A.  having  no  sons  at  the  time),  remaiUf-  2^Sid.  64. 
der  to  B.  in  tail,  remainder  to  the  covenantor  in  fee ; 
^  use  immediately  prises,  out  of  the  seisin  of  the  co- 
venantor, to  A^  for  life,  and  to  B.  in  tail,  which  are 
immediately  executed  by  the  statute  27  Hen.  8.  c.  10, 
Because  in  this  case  there  are  persons  seised  to  a  use^^ 
i  a  cestui  que  use^  and  a  use  in  esse :  but  with  respect 
to  the  contingent  uses  limited  to  the  first  and  other 
sons  of  A.,  they  cannot  possibly  be  executed,  because 
I  there  are  no  cestuis  que  use  in  esse*    The  moment  A* 
Vol.  II.  Z 


Tit,  11.  c.  3. 
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has  a  son,  a  use  in  tail  arises  to  him  out  of  the  seisin 
of  the  covenantor,  who  has  the  reversion  in  fee  of  the 
legal  estate  in  him ;  and  the  statute  executes  the  legal 
estate  to  such  first  son,  who  becomes  tenant  in  ta3 
in  remainder  of  the  legal  estate,  expectant  on  the  de- 
termination of  A/s  life  estate. 

3.  Where  the  conveyance  operates  by  transmuta- 
tion of  possession,  as  in  the  case  of  a  fine,  reooreiy, 
or  release  to  uses,  other  principles  have  been  adopted 
to  support  contingent  remainders  limited  in  this 
manner. 

4.  Thus  if  lands  are  conveyed  to  trustees  and  their 
heirs,  by  fine,  recovery,  or  release,  and  it  is  declared 
that  these  assurances  shall  enure  to  the  use  of  A.  for 
life,  remainder  to  his  first  and  other  sons  in  tail  (A. 
having  no  son  at  the  tis^),  remainder  to  B.  in  fee ; 
in  this  case  the  use  for  life  limited  to  A.  and  the  use 
in  remainder  limited  to  R,  are  immediately  executed 
by  the  statute,  and  converted  into  legal  estates ;  be- 
cause there  are  persons  seised  to  a  use,  a  cestui  que 
use,  and  a  use  in  esse.  But  with  respect  to  the  con- 
tingent uses  limited  to  the  first  and  other  sons  of  A., 
they  ccmnot  possibly  be  executed,  because  there  is  no 
cestui  que  use  in  esse.  Whenever  A.  has  a  son,  thes 
there  is  a  cestui  que  use  in  esse ;  a  use  therefore  vests 
in  such  son  in  tail,  and  the  statute  transfers  the  1^ 
estate  to  that  use. 

5.  As  no  use  however  can  be  executed  by  the 
statute,  unless  there  is  some  person  seised  to  such  use, 
it  was  much  doubted  out  of  what  seisin  the  use  sSiould 
arise  to  the  first  son  of  A.  In  a  case  in  17  Eliz.  Lord 

Brent's  Case,  ^^'  ^'  ^^^^  says — "  Although  by  the  words  of  the . 

Dyer,  340.     statute  tfic  freehold  of  the  land,  and  the  fee  simple  i 

also,  which  the  feoffees  receive,  are  deemed  and  vested 
in  the  cestui  que  use  before^  yet,  adhuc  renumet  quiBt* 

xo 
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dctm  lehttitta  jarky  el  tituH  quasi  medium  qtdd^  inter 
utrosque  status^  scilicet  ilia  possibilitasjuluri  urns  enter- 
gentis  ;  et  sic  interesse  et  tituius,  et  non  tanttm  rmda 
auctoritus  seu  potestas  remanet.** 

6.  This  doctrine  was  fully  discussed  in  Chudleigh's  i  Rep.  137  a. 
case,  and  Lord  Coke  reports  the  opinion  of  the  majo- 
rity of  tie  Judges  to  have  been — "  That  the  feoffees 
«nce  the  statute  had  a  possibility  to  serve  the  future 
use  when  it  came  in  essCy  and  that  in  the  mean  time 
all  the  uses  m  esse  shall  be  vested ;  and  when  the 
future  use  comes  in  esse^  then  the  feoffees,  if  the  pos- 
session be  not  disturbed  by  disseisin  pr  other  means, 
shall  have  sufficient  estate  and  seisin  to  serve  the  fu- 
ture use,  when  it  comes  m  esse^  to  be  executed  by 
force  oS  the  statute ;  and  that  seisin  and  execution 
by  force  of  the  statute  ought  to  concur  at  one  and 
the  same  time.  And  this  case  is  not  to  be  resembled 
to  cases  at  the  common  law,  for  an  act  of  parliament 
may  make  division  of  estates  ;  and  'for  as  much  as  this 
division  is  made  by  act  of  parliament,  it  is  not  peees- 
sary  that  the  feoffees  should  have  their  ancient  estates. 

7*  l^ey  Also  said  that  this  construction  wa3  just,  and 
consonant  to  reason  and  equity,  for  .by  this  construc- 
tion the  interest  and  power  that  every  one  hath,  will 
be  preserved  by  the  act ;  for  if  the  possession  be  dis- 
tturbed  by  disseisin  or  otherwise,  the  feoffees  will  have 
power  to  enter  to  revive  the  future  uses  according  to 
the  trust  reposed  in  them ;  and  if  they  by  any  act 
bar  themselves  of  their  entry,  then  this  case,  not  being 
remedied  by  the  act,  doth  remain  as  it  was  at  com- 
mon law.** 

8.  The  absolute  necessity  of  supposing  some  per- 
son to  be  seised  to  a  use,  before  it  can  be  executed 
by  the  statute,  tvas  the  reason  of  adopting  the  doctrine 
of  a  possibility  of  entry,  or  scintilla  jurisy  in  the  feoffees 

Z2 
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QT  releasees  to  uses.  The  framers  of  tlie  statute  of  uses 
do  not  appear  to  have  had  contingent  uses  in  con* 
templation  when  they  penned  the  act,  otherwise  tiiey 
would  probably  have  inserted  some  clause  respecting 
them  ;  and  when  a  case  of  contingent  uses  arose,  this 
fiction  was  recurred  to  in  order  to  support  them.  But 
in  Chudleigh's  case  the  Judges  were  not  unanimous 
in  this  opinion,  fpr  Lord  Ch.  Baron  Periam  and  Justice 
I  Rep.  132  b.  Walmsley  held  that  the  intent  of  the  statute  of  uses 

was,  to  devest  the  whole  estate  out  of  the  feoflees, 
.  conusees,  or  recoverors,  and  to  vest  it  in  the  cestui  que 
use  i  so  that  it  would  be  against  the  meaning  and  the 
letter  of  the  law  also,  to  say  that  any  estate,  or  ri^t, 
or  scintilla  juriSy  should  remain  in  the  feoffees ;  and 
the  Chief  Baron  said,  that  this  scintilla  juris  was  like 
Sir  Thomas  More's  Eutopia.  That  in  consequence 
of  the  words  of  the  statute  of  uses,  "  at  any  time 
hereafter  shall  happen  to  be  seised,"  the  seisin 
which  the  feoffees  had  at  the  beginning,  by  the  feoff- 
ment, would  be  sufficient  within  the  act  to  serve  all 
the  uses,  as  well  future,  when  they  came  in  esse,  as 
present ;  for  there  needed  not  many  seisins,  nor  a 
continued  seisin,  but  a  seisin  at  any  time.  So  a  seisin 
at  one  time  would  suffice ;  for  the  statute  said 
'<  seised  at  any  time,'^  and  it  would  be  hard,  when 
t  I^on.  258.  the  statute  required  but  one  seisin,  at  one  time  only» 

that  many  seisins,  and.  at  several  times,  against  the 
intent  and  letter  of  the  statute,  should  be  required. 

9*  The  doctrine  that  contingent  remainders  limited 

by  way  of  use,  take  effect  when  they  come  in  esse, 

by  means  of  the  possibility  of  entry,  or  sdntUla  jtais 

Garth  V.        of  the  feoffees,  is  ^d  by  Lord  Hardwicke  to  depend 

infra,  c.  7.     ^^  ^^^^  refined  and  speculative , reasonings  as  are  not 

very  easy  to  comprehend.    The  consequence  of  |ul« 
mitttng  this  possibility  of  entry  b,  that  a  right  of 
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entry  alone  is  not  sufficient  to  support  sudh  uses ; 
but  that  where  the  preceding  estates  are  devested, 
there  must  be  an  actual  entry  to  restore  them.  This 
is  a  very  dangerous  doctrine^  and  will  therefore  be 
considered  in  the  next  chapter.  * 

10.  The  rule  respecting  an  estate  of  freehold  being  There  must 
necessary  to  support  a  contingent  remainder,  holds  h^EsKto* 
equally  in  the  Umitation  of  contingent  remainders  by  suppoft  the 

*  1?  1  1  -r^       Remainiler. 

way  ot  use,  as  by  common  law  conveyances.  For 
although  before  the  statute  of  uses,  a  feoffinent  to  the  i  Rep.  135  a, 
use  of  A.  for  years,  remainder  in  contingency, 
would  have  been  good ;  because  the  feoffees  re- 
mained tenants  of  the  legal  freehold;  yet,  since* 
that  statute,  it  is  otherwise,  for  no  estate  remains  in 
the  feofifees  or  releasees  to  uses. 

11.  A  person  conveyed  by  lease  and  release  to  Adams  i^. 
trustees  and  their  heirs,  to  the  use  of  himself  for  99  |*I?^-o 
years,  remainder  to  the  use  of  trustees  for  S5  y^ars, 
remainder  to  the  heirs  male  of  his  own  body,  re* 
mainder  to  his  own  right  heirs. 

The  Court  held  that  the  limitation  to  the  heirs  male 
of  the  body  of  the  releasor  was  void ;  because  there 
was  no  preceding  estate  of  freehold  limited  to  sup*- 
port  it. 

12.  Husband  and  wife  covenanted  to  levy  a  fine  Danes  v. 
of  the  wife's  land  to  the  use  of  the  heirs  of  the  body  sEow.'p^l. 
of  the  husband  on  the  wife  begotten,  remainder  to  Ca.  104. 
the  use  of  the  right  heirs  of  the  husband.     They 

had  issue  that  died  in  their  lifetime ;  afterwards  the 
wife  died,  hving  the  husband. 

Resolved,  that  the  limitation  to  the  heirs  of  the 
husband  was  void,  for  want  of  a  preceding  estate  of 
freehold  to  support  it )  for  the  husband  could  not  take 
an  estate  for  life  by  implication,  because  the  estate 
belonged  to  the  wife ;  and  supposing  an  estate  for 

Z3 
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Tit.  1  I.e. 4.  ^^^  ^"  ^^  ^'^^  l^y  implication,  or  resulting  tue, 

capable  of  supporting  the  use  to  the  heirs  of  the  body 
of  the  husband  on  the  wife ;  yet  she,  as  well  as  their 
issue,  having  died  in  the  husband's  lifetime,  before  the 
limitation  to  his  right  heirs  could  vest,  that  must  have 
failed  as  a  contingent  remainder,  for  want  of  a  sub- 
sisting particular  estate  to  support  it,  at  the  time  of 
his  death. 

IS.  It  appears  from  the  reasoning  in  the  prece^ 
ding  case,  that  where  the  grantor  takes  a  freehold 
estate  by  a  resulting  or  implied  use,  arising  from  the 
same  deed,  it  will  support  a  contingent  limitation,  as 
efiectually  as  if  an  estate  of  freehold  had  been  ex- 
pressly limited  to  him. 

Tit.  1  I.e. 4.       14.  So,   in  the  case  of  Penkay  v.  Hurrell,  after 

258  ^'"'       solemn  argument  on  the  point,  and  a  case  stated  to 

the  Judges  ;  it  was  decreed  that  the  estate  for  life 
which  resulted  to  the  cognizor,  was  sufficient  to  sup 
port  the  contingent  limitation  to  his  first  and  other 
sons. 

Will  devest        jj,  jt  has  been  Stated,  that  a  remainder  limited  by 

in  Favour  of  _  i         /^        . 

Persons  be-  ^  common  law  conveyance  may  take  enect  m  8Qine» 
t'^kd"^  ®'*"  though  not  in  all.  But  where  a  contingent  remainder 
c.  4.  is  limited  by  way  of  use  to  several  persons,  who  do  not 

all  become  capable  at  the  same  time  ^  notwithstand- 
ing it  vests  in  the  person  first  becoming  capable,  yet 
it  will  devest,  as  to  the  proportion  of  the  persons 
afterwards  becoming  capable,  before  the  determina- 
tion of  the  particular  estate ;    and  they  will  take 
Tit.  18.  c.  I .  jointly,  notwithstanding  the  difierent  times  of  vesting- 
Mathews  v.        l6.  A  conveyance  was  made  to  the  use  of  A.  the 
Comb.  467.    husband  for.  life,  remainder  to  the  use  of  B.  for  life, 
3  Ld.  Raym.  remainder  to  all  the  issues  female  of  their  two  bodies 

ill 

and  the  heirs  of  the  bodies  of  such  issues  female. 
A.  and  B.  had  issue  a  daughter.   Resolved,  that  the 
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remainder  in  tail  to  tiie  issues  fenule  ivas  not  So 
attached  in  that  daughter,  as  not  to  be  devested  for 
a  moiety  on  the  birth  of  another  daughter  \  for  such 
'  a  Umitation  being  by  way  of  use,  sprii^  out  of  tlie 
estate,  according  to  the  capacity  of  the  person  in 
whom  it  is  to  vest. 

17.  Lands  were  settled  to  the  use  of  a  wife  for  I^oe  j. 
life,  remainder  to  the  use  of  her  husband  for  life,  4  Term  R. 
remainder  to  the  use  of  all  and  every  their  child  or  ^^' 
children  equally,  if  more  than  one,  as  tenants  in 
comm(m,  &c.,  subject  to  a  power  of  appointment  in 

the  parents.  It  was  held,  that  the  remainder  vested 
in  the  children  on  their  respective  births. 

18.  Soon  after  the  statute  of  uses,  and  even  so  late  Comingcnt 
as  31  £li2.,  it  was  laid  down  by  Lord  Chief  Justice  1  Rep.  ido  a. 
Popham,  in  Chudleigh's  case,  that  no  limitation  of  a  ^^^^-  ^^®  ^• 
use,  which  was  contrary  to  the  rules  established  at 
common  law,  respecting  the  limitation  of  legal  estates, 

should  be  executed  by  the  statute ;  for,  otherwise, 
all  the  mischiefs  intended  to  be  remedied  by  the  act 
would  be  ccmtinued,  or  greater  introduced.  This  idea 
was  however  soon  departed  from,  and  advantage 
taken  of  an  expression  in  the  statute  of  uses*  in  order 
to  support  several  of  those  limitations  which  had  been 
allowed  by  the  Court  of  Chancery  in  declarations  of 
uses  when  they  were  distinct  from  the  legal  estate. 

19.  The  statute  of  uses  enacts  that  the  estate  of  Vide  Tit.  n. 

c  4 

feoffees  to  uses,  shall  be  in  the  ce$ttii  qm  use  <*  after 
such  quality,  manner,  form,  and  condition  as  they 
had  before,  in  or  to  the  use,  confidence,  or  trust  that 
was  in  them.*'  Now,  the  Court  of  Chancery  having 
permitted  the  limitation  of  a  use  for  life  or  in  tail 
to  arise  injuturo,  without  any  preceding  estate  to 
suppcMTt  it }  and  also  that  a  use  should  change  from 
one  person  to   another,  by  matter    es  post  factor 
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though  the  first  use  were  limited  in  fee ;  the  courts 
of  law  in  process  of  time  admitted  limitations  of  this 
kind  in  conveyances  to  uses ;  and  determined  thut  in 
such  cases  the  statute  would  transfer  the  possession 
to  the  cestui  que  use^  in  the  same  quality,  form,  and 
condition  as  he  had  in  the  use. 

20.  With  respect  to  uses  limited  to  arise  injuturot 
without  any  preceding  estate  to  support  them,  which 
are  usually  called  springing  uses^  the  first  case  ia 
which  a  limitation  of  this  kind  was  allowed,  appears 
to  have  been  determined  in  10  Eliz.,  and  is  thus  re- 
ported by  Dyer. 

2L  J.  M.  being  seised  of  ceitain  lands  in  fe^ 
levied  a  fine  thereof,  and  by  indenture  declared  the 
use  of  it  to  be  to  himself,  and  to  such  wife  and  wives 
as  the  said  J.  M.  should  happen  afterwards  to  many, 
by  whatever  names  she  or  they  might  be  called,  for 
and  during  their  natural  lives,  and  the  life  of  the 
siuvivor  of  them,  with  divers  remainders  over. 
Afterwards  J.  M.  took  to  wife  one  A.,  and  then  died. 
Whether  she  should  take  any  thing  by  the  said  inden- 
ture or  fine,  or  not,  was  the  question.  By  the  opinion 
of  Wray  and  Meade,  seijeants,  and  Howden,  and 
Onslow,  solicitor,  she  might,  and  thereto  they  sub- 
scribed their  names. 

Moore '  stated,  that  the  parties  not  being  satisfied 
with  this  determination,  the  case  was  carried  into  the 
Court  of  Common  Pleas,  Where  it  was  adjudged  in  the 
same  manner. 

22.  The  next  case  that  arose  on  this  point  ti^  in 
37  and  38  Eliz.,  and  is  thus  reported  by  Croke :— A 
person  made  a  feofiment,  which  was  declared  to  be 
to  the  use  of  himself  and  A.  his  wife  that  should  be 
after  their  marriage,  and  of  the  heirs  of  their  bodies; 
and  took  A.  to  wife.     The  question  was,  whetb^  the 
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\dfe  should  take  by  the  limitation  of  this  use.  Coke. 
Attorney  General,  contended  that  she  should  not,  for 
presently  by  the  feoffinent  the  fee  was  in  the  husband 
by  the  possession  executed  to  the  use  which  he  had 
before  the  marriage ;  which  could  not,  after  the  mar- 
riage, be  divided,  and  made  an  estate  tail  in  him,  as 
he  had  the  fee  in  him  till  the  marriage :  for  it  might 
have  been  that  the  marriage  had  never  taken  efiect, 
and  that  would  have  confounded  the  other  use ;  and 
uses  mjiituro  could  not  arise  upon  such  future  acts,  i.^-  ^^^*'' 

^      ^1.  1^     •  JT  -r.         «    1      Brent's  Case, 

tor  then  a  use  would  nse  out  of  a  use.    But  all  the  and  Bould  v. 
justices  held,  that  although  he  were  seised  in  fee  in  ^i™*®*^* 
the   mean  'time,    as  in  truth  he  was,  yet,  by  the 
marriage,  the  new  use  should  arise  and  vest. 

23.  It  is  said  by  Lord  Chief  Justice  Holt,  that  a  Salk.  675. 
feoffinent  to  the  use  of  A.  and  his  heirs^  to  commence  ^^^^  ^^' 
four  years  from  thence,  was  good  as  a  springing  use. 

In  a  modem  case  this  doctrine  was  admitted,  and  an 
estate  of  freehold  was  allowed  to  ari^  in  Juturo^ 
upon  a  covenant  to  stand  seised  to  uses^ 

24.  Thomas  Kirby  being  seised  in  fee  of  the  lands  Roe  v.  Tran- 
in  question,  executed  indentures  of  lease  and  release  j^^p  75^ '  ' 
of  them  to  his  brother.    The  lease  was  made  for  a  " 

year  in  the  usual  manner.  The  release  witnessed, 
that,  for  the  natural  love  which  Thomas  Kirby  bore 
to  his  brother,  and  in  consideration  of  100/L  paid  to 
him  by  his  said  brother,  the  said  Thomas  Kirby 
granted,  released,  and  confirmed  to  his  brother,  in 
his  actual  possession  then  being  by  virtue  of  the 
lease  for  a  year,  after  the  death  of  the  said  Thomas 
Kirby,  all  that  close,  &c.,  to  hold  the  same  to  his  said 
brother,  and  the  heirs  of  his  body. 

It  was  admitted  that  this  conveyance  was  void  as 
a  lease  and  release,  because  it  was  a  grant  of  a  free- 
hold to  commence  in  Juturo ;  but  the  Court  held 
that  it  should  operate  as  a  covenant  to  stand  seised 
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to  uses;  and  that  the  estate  should  Test  in 
,  brother  as  a  springing  use. 

25«  In  all  cases  of  springing  uses  the  estate 
in  the  original  owner  till  the  use  arises ;  where 
is  no  transmutation  of  possession,  the  springing 
arises  out  of  the  seisin  of  the  covenantor  or  baigainorj 
where  there  is  a  transmutation  of  possession,  the 
usearises  out  of  the  seisin  of  the  feofiee's  releasees, 

uta'°^         •   ^®*  ^^^  respect  to  uses  limited  so  as  to 

by  matter  ea  post  factor  which  are  usually 
shifting  or   secondary  uses;    the  following  is 
first  case  in  which  the  validity  of  a  limitation  of  doi 
kind  was  discussed. 

Bro.  Ab.  Tit.      cgj.  A  person  made  a  feoffinent  in  fee  to  the  use  d\ 

pLSO.     ^  ^-  ^^'^  Ws  heirs,  until  A.  paid  40i  to  W.,  and  thai 

to  the  use.  of  A.  and  his  heirs.  A.  paid  the  40£ 
Some  of  the  Judges  held,  that  if  A.  entered,  he  would 
become  ip$o  facto  seised  in  fee  ;  for  W.  being  seisei 
in  fee  by  the  statute  of  uses,  A.  would  be  able  to 
devest  that  fee,  and  transfer  it  to  himself,  upon  per* 
formance  of  the  condition.  Others  were  of  opimos 
that  the  payment  of  the  money  and  the  entry  of  Ai 
had  no  effect,  without  the  entry  of  the  feoffees }  ami 
thea  quacunque  via  datOy  the  entry  would  be  goodf 
and  A.  would  become  seised  according  to  the  tems 
of  die  deed.  To  this  it  was  added,  that  a  use  m%ht 
change  from  one  person  to  another  by  some  act  or 
circumstance  e«r  postfactOy  as  well  since  as  before 
the  statute. 

Hjirwcllv.         ^.  j^^^  seised  of  the  manor  of  K.,  made  a  feoft 

Lucas,  Moo.  ^  .  _  ^  i     i    •     i    • 

99. 1  Leon,    ment  of  it  to  the  use  of  trustees  and  theu*  heuSi 
^^^*  upon  condition  that  if  they  did  not  pay  10,OOOiL  in 

15  days,  then  it  should  be  to  the  use  of  the  feoffiir 
and  M.  his  wife,  remainder  to  Thomas  their  second 
son  in  tail,  with  divers  remainders  over.  Hie  mmiey 
was  not  paid.    Resolved,  that  the  uses  arose,  and 
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It  after   thef  death  of  the   feoffor  and  his  wife, 
lomas  the  secopd  son  was  entitled  to  the  land. 
09.  A.  levied  a  fine  of  the  manors  of  D.  and  S.,  and  Kent  ▼. 
(dared  the  uses  by  deed ;  as  to  the  manor  of  D.»  to  2RolLAb. 
b  use  of  B.  and  his  heirs ;  and  as  to  the  manor  of  ^^2- 
[  to  the  use  of  A.  and  his  heirs,  until  B.  should  be       *     *     ' 
icted  out  of  the  manor  of  D.  by  the  wife  of  A. ; 
\er  such  eviction,  to  the  use  of  B.  and  his  heirs, 
itil  he  should  be  satisfied  with  the  profits  of  the 
ad  for  the  damages  received  by  the  eviction.     This 
IS  held  to  be  a  good  contingent  use  of  the  manor 
'  S.,  so  that  nothing  vested  in  B.  till  an  eviction. 
SO.  A.,  tenant  for  life,  and  R.,  entitled  to  the  rever-  Spring  v. 
on  in  fee,  covenanted  to  levy  a  fine  to  the  use  of  Ab?*4'i3. 
u.  and  his  heirs,  if  R.  did  not  pay  him  10^«  on  the    . 
}th  of  September  following;    and,  if  he  did  pay 
i  then  to  the  use  of  A.  for  life,  remainder  to  the 
Be  of  R.  in  fee.    It  was  held  that  A.  had  an  estate 
1  fee  till  R.  paid  the  10^. 

31.  Mary  and  Penelope  Tannott  being  seised  in  ^^^y^^  ^: 
^  as  coheirs,  in  consideration  of  4,000 /L  paid  to  Parl.Ca.i37. 
fary  by  Carew,  and  of  a  marriage  which  soon  after- 
lards  took  place  between  Penelope  and  Carew,  the 
ud  Mary  and  Penelope  conveyed  all  their  estates  to 
rostees  and  their  heirs,  to  the  use  of  Carew  for  life, 
emainder  to  Penelope  for  life,  for  her  jointure,  re- 
uuuder  to  trustees  to  preserve  contingent  remainders, 
emainder  to  the  first  and  other  sons  of  Carew  and 
Penelope,  successively  in  tail  male»  remainder  to  the 
l&ughters  in  tail,  with  the  ultimate  remainder  to 
Carew  and  his  heirs  for  ever ;  subject  to  a  proviso, 
^at,  if  it  should  happen  that  no  issue  of  the  said 
Parew  by  the  said  Penelope  should  be  living  at  the 
tecease  of  the  survivor  of  them  •,  and  the  heirs  of  the 
>wd  Benelope  should,  witliin  twelve  months  after  the 
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decease  of  the  survivor  of  the  said  Richard  and 
lope,  dying  without  issue  as  aforesaid,  pay 
heirs  or  assigns  of  the  said  Carew  4000  /• ; 
the  remainder  in  fee  simple  so  limited  to 
''         Carew  and  his  heirs,  should  cease,  and  the 
should  remain  to  the  use  of  the  right  td^ 
said  Penelope  for  ever.     It  was  held,  that  tM 
good  shifting  use;  and  the  decree  was  affim^;^^ 
House  of  Lords.  _ 

32.  In  settlements  made  on  the  youngs  j. 
noble  families,  there  are  provisoes  frequentljr- 
that  if  the  family  estate  and  title  shall  d% 
such  younger  sons,  the  estate  limited  to  ti^^  ^ 
cease,  as  if  they  were  dead  without  issue,      ^^ 
go  over  to  the  person  next  in  remainder ;  ^     "* 
shifting  use,  '*  J 

33.  It  is  the  same  where  a  proviso  is  i»     "  ^s 
if  the  person  to  whom  an  estate  is  limited    "*-^ 
take  the  name  and  arms  of  the  settlor,  the  ( 
cease  and  determine,  as  if  the  person  so  ^ 
take  such  name  and  arms  were  dead  witi 

Vide  1  Inst  and  shall  go  to  the  person  next  beneficial' 

1  Sanders/  ^^  remainder,  under  the  limitations  contair 

1 46.  settlement. 

Nicolls  ▼.  34.  W.  Nicolls  devised  his  real  estates ' 

s^ffieW,  in  trust  to  receive  the  rents  and  profits 

2]5ro.K.Zl/.  ,  ...  \ 

Vide  Stanley  P*)^^  certam  annuities,  to  pay  the  sur 
V.  Stanley,    .  brother,  Edward  Nicolls,  for  60  years,  if 
i6Ves.49l.  long  live,  from  and  after  the  expiration 

term,  or  the  decease  of  the  said  Edwa 
then  to  stand  seised  to  the  use  of  the  fir 
sons  of  Edward  Nicolls,  and  the  heirs  of 
severally  and  successively,  remainder  ove^ 
that  if  the  said  Edward  Nicolls,  or  the 
body,  should  become  seised  of  the  estate 
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VaSbrd,  then  the  trusts  thereby  declared  for  the  use 
r  the  persons  who  should  so  become  seised,  should 
ease,  determine,  and  be  absolutely  void:  and  the 
nistees  should  stand  seised  to  the  use  of  the  person 
ext  in  remainder  under  his  will,  in  the  same  manner 
9  he  or  she  would  be  entitled,  if  the  person  so  seised 
f  Trafford's  estate  was  or  were  actually  dead.  The 
state  of  Trafford  came  to  Edward  Nicolls.  Held, 
bat  the  estate  which  he  took  under  the  will  ceased. 
End' vested  in  his  eldest  son,  being  the  next  person  in  ' 
emainder. 

S5.  Thomas  Heneage  devised  his  real  estates  to  Doe  v.  He- 
justees,  to  the  use  of  bis  son,  G.  F.  Heneage,  for  life,  J^^  j^ 
remainder  to  the  lise  of  the  same  trustees  and  their  13. 
Iieirs,  during  the  life  of  the  said  6.  F.  Heneage,  in 
trust  to  preserve  the  contingent  uses   and  estates 
thereinafter  limited ;  nevertheless,  to  permit  the  said 
G.  F.  Heneage  to  receive  the  rents  thereorduring  his 
life,  remainder  to  his  first  and  other  sons  in  tail  male, 
remainder  over ;    with  a  proviso,  tliat   if  the  said 
6.  F.  Heneage,  or  any  son,  of  his,  should  take  his 
elder  brother's  estate,  then  the  limitations  and  estates 
thereby  created  and  given  to  the  said  G.  F.  Heneage 
and  his  sons  should  cease  and  be  void,  and  the  person 
next  in  remainder  should  succeed,  as  if  the  said 
6.  F.  Heneage,  or  any  such  son  or  sons  of  his,  was  or . 
were  dead. 

G.  T.  Heneage  succeeded  to  the  '  estate  of  his 
father's  elder  brother,  before  he  had  any  child ;  but 
^rwards  he  had  two  sons.  Held,  that  the  -limita- 
tion to  the  trustees  to  preserve  contingent  remainders, 
continued  during  the  whole  of  the  life  of  G.,F.  He- 
neage, so  as  to  support  the  shifting  use ;  therefore, 
that  the  second  son  of  G.  F.  Heneage  took  the  estate 

devised. 


Feame  Ex. 
Dev.  5. 
Doug.R.757. 


Out  of  whac 
Sebin  they 
arise* 
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S6.  It  has  been  resolved,  that  contingent  uses  wen 
only  allowed,  in  order  to  give  persons  power  to  pio 
vide  for  all  the  exigencies  of  their  families ;  and  thati 
ndierever  there  wds  a  preceding  estate  capable  d 
supporting  a  subsequent  contingent  limitation,  ^ 
should  be  construed  to  be  a  contingent  remainder, 
and  not  a  springing  or  shifting  use; 

37*  Where  springing  or  shifting  uses  are  created 
without  transmutation  of  possession,  they  arise  out  d 

Tit.  1 1 .  c.  4.  the  seisin  of  the  covenantors  or  bargainors  :  where 

ante,  (5,&c.  they  are  created  by  a  transmutation  of  posses^ton, 

they  arise  out  of  the  seisin  of  the  feoflfee's  releasejCf&c. 

Opio.  Touch.  Tims,  Mr.  Booth  says*-^^^  In  all  ftiture  or  execotoiy 

uses,  there  is,  the  instant  they  come  in  es^^  a  suffi- 
cient degree  of  seisin  supposed  to  be  left  in  the 
feoflfees,  grantees,  &c.,  to  knit  itself  to,  and  support^ 
those  uses;  so  as  that  it  may  be  truly  said,  the  feoflfees 
or  grantees  stand  seised  to  those  uses,  and  then,  by 
force  of  the  statute,  the  cestui  que  use  is  immediately 
put  into  the  actual  possession/* 

38.  A  contingent  use  cannot,  therefore,  arise  out 
of  the  seisin  of  any  prior  cestui  que  use.    Thus  it  is 

1  Rep.  137  a.  ^Aid  down  by  four  of  the  Judges  in  Chudleigh's  case, 

that  if  A.  enfeoff  B.  in  fee,  to  the  use  of  C.  and  his 
heirs,  with  a  proviso,  that  if  D.  pay  C.  100/.,  then  that 
C.  and  his  heirs  shall  stand  seised  tp  the  use  of  D. 
and  his  heirs  ;  this  is  utteriy  void ;  for  the ,  future 
use  ought  to  be  raised  out  of  the  estate  of  the  feofte, 
and  not  out  of  the  estate  of  the  cestui  que  use. 

The  doctrine,  that  contingent  uses  arise  from  a 
seisin  supposed  to  be  left  iji  the  feo£fees,  will  be  con- 
sidered  in  the  next  chapter. 
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SECTION    !• 

TT  has  been  already  shewn,  that  a  legal  remainder  Deternuna. 

most  vest  in  esse^  or  in  right  of  entry,  either  dur-  PaJticukr^ 
ing  the  existence  of  the  particular  estate,  or  at  the  Esute  before 
vety  instant  of  its  determination,  otherwise  it  wiU  ^^°'"' 
Heyer  tdce  efiect  at  all ;  consequently,  every  such 
iietennhiation  of  the  preceding  estate,  before  the  con- 
tingency hi^pens,  as  Iteaves  no  ri^tt  of  entry,  most 
d&ctuaily  destroy  such  contingent  remsoxKl^r. 

2.  Thus,  where  a  tenant  in  tail,  with  a  contingent  1  Rep.  135  b. 
wmainder  expectant  thereon,  ms^es  a  feoffinent  of 
Ihe  estate  tail,  the  contingent  remainder  is  destroyed. 

S.  It  is  the  same  where  a  tenant  for  life,  with  a 
<^ontingent  remainder  expectant  on  his  estate,  makes 


352 '  Ttiie  XVI.   Remainder.  Ch,\i.  %  3--8. 

a  feofiment  of  his  estate  for  life ;  it  destroys  the  c« 

tingent  remainder. 

Archer's  4.  Lands  were  devised  to  Robert  Archer  for  life; 

1  Rep.  es.     ^^i^^ds  to  his  next  heir  male,  and  to  the  hen 

Pollexf.  389.  male  of  the  body  of  such  next  heir  male.    Robeii 

Archer  made  a  feoffinent  of  his  estate.  Adjudge^ 
that  the  devise  to  the  heir  male'  was  a  contJogeit 
remainder,  and  ii^as  destroyed  by  the  feoffinent;  fof 
every  contingent  remainder  ought  to  vest,  either  dar- 
ing the  particular  estate,  or  eo  instanti  that  it  to 
mines.  If  the  particular  estate  be  ended  or  deter* 
mined,  in  fact  or  in  law,  before  the  contingency  &ibi 
the  remainder  is  void. 

5.  A  fine  levied,  or  a  recovery  suffered,  by  a  ptft 
cular  tenant,  ¥dll,  in  most  cases,  destroy  a  contiogent  \ 

Vide  Tit.  35  remainder,  expectant  on  such  particular  estate;  be* 

cause  such  fine  or  recovery  bars  and  destroys  the 
particular  estate. 

6.  A  surrender  by  a  tenant  for  life  of  his  life  estate 
will  destroy  a  contingent  remainder  limited  upon  such 
estate  for  life. 

Thompson         7.  A  person  was  tenant  for  life,  with  remainder  to 
2  Saik.  427.    bis  first  and  other  sons  in  tail,  remainder  over  in  tail 

The  tenant  for  life,  before  he  had  a  son,  surreiideiw 
his  life  estate  to  the  person  in  remainder.  The  tenant 
for  life  afterwards  had  a  son ;  and  the  Court  hddi 
that  the  surrender,  if  good,  would  have  destroyed  tke 
contingent  remainder  to  the  unborn  son.  But 
Fearne,  468.   surrender  was  adjudged  void,  because  it  appeared 

the  tenant  for  life  was  non  compos  at  the  time  he 
the  surrender. 
A  Convey.         8.  If  there  be  tenant  for  life,  with  contipgeDt 
ance  by  way  njainders  thereon,  a  bargain  and  sale,  or  lease 
not  deatK^    release,  by  the  tenant  for  life,  will  not  destroy  W 
a  Remainder,  contingent  remainders  J  because  these  conveyanccJ 
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only  transfer  what  the  person  seised  of  the  land  may  Tit.  32.  c-io, 
lawfully  convey,  and  do  not  devest  any  estate. 

9.  A  person  who  has  only  a  trust  estate,  cannot,  by  ^or  a  Con- 
any  mode  of  conveyance,  destroys  a  contingent  re-  ^eyance  by 
Hiainder  expectant  on  his  estate ;  for  the  legal  estate  Trust. 
'being  in  his  trustees,  there  remains  a  right  of  entry  pearne.  472. 
in  them,  which  will  support  the  remainders. 

10.  There  are  *some  acts  of  a  tenant  for  life,  which,  a  Forfeiture 
though  thw  amount  to  a  forfeiture  of  his  estate,  so  sometimea 

€     '  1  .1  .1  ./*t      destroys  a 

as  to  give  a  vested  remainder-man  title  to  enter,  if  he  Ramainder, 
pleases,  yet  as  they  discontinue,  devest,  or  disturb  no 
remainder  or  subsequent  estate,  nor  make  any  altera- 
tion in,  or  merger  of  the  particular  estate,  do  not, 
therefore,  as  it  seems,  destroy  or  afiect  a  contingent 
remainder,  unless  advantage  is  taken  of  the  for- 
feiture by  any  subsequent  remainder'^nan. 

11.  Thu^  if  tenant  for  life  accepts  a  fine  from  a  i  Inst.  252  a. 
stranger,  it  is  a.  forfeiture  of  his  estate,  so  as  to  entitle  /  ^'  ' 
a  remainder-man  to  enter ;  and  yet  it  does  not  dis- 
place or  devest  the  remainder  or  reversion. 

12.  So,  where  A.  was  tenant  for  life,  remainder  to  Lloyd  v. 
his  first  son  in  tail,  &c.,  remainder  to  B.  for  life,  re-  f  venu  188. 
mainder  to  his  first  son  in  tail,  &c.,  A.,  having  a  son, 
accepted  a  fiiie  from  B.,  then  made  a  feofiment  in^ 

fee ;  afterwards  B.  had  issue  a  son.     Resolved,  that 
the  acceptance  of  the  fine  displaced  nothing ;  and. 
though  A.'s  feoffinent  displaced  all  the  estates,  yet 
*  the  right  of  entry  in  the  son  of  A.  supported  the  con- 
tingent remainders. 

13.  A  contingent  remainder   may,  however,  be  An  Extin- 
destroyed  by  an  act,  which,  though  it  does  not  dis-  fhcParUcuiw 
continue   or  devest   any  remainder   or  subsequent  Estate  will 

destroy  it* 

vested  estate,  yet  extinguishes  the  particular  estate 
on  which  the  contingent  remaiilder  depends. 
Vol.  II.  a  a 
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ante,  §  7.  14.  This  has  been  akeady  seen  in  the  instanee  of 

a  surrender  to  the  person  entitled  to  the  next  estate 
Purefoy  v.  in  remainder.  So  where  a  feme  covert  was  tenwt 
J'o^^^^  oo/i  for  life,  with  remainder  to  her  first  son,  and  befora 

2  Sauna. 380«    •  « 

4  j^od.  284.  the  birth  of  a  son,  the  remainder  m  fee  was  conveyed 

to  the  husband  and  wife  hy  fine.     Held,  that  the 

contingent  remainder  was  destroyed  by  the  extki- 

guishment  of  the  particular  estate. 

And  also  an        1^*  It  has  been  frequently  laid  down,  that  anj 

Alteration  m  alteration  in  the  nature  of  the  preceding  estate,  before 

ivS  %v{uanuLY« 

the  remainder  vests,  will  destroy  such  remainder. 
4  Leon.  237.       16-  As  if  lands  be  given  to  A.  in  tail,  and  if  J.  S. 

J 

comes  to  Westminster  Hall  such  a  day,  remainder  t» 
J.  S.  in  fee.  It  has  been  said,  that  if  the  lands  de- 
scend to  two  coparceners,  who  make  partition,  the 
fee  shall  not  accrue  to  J.  S.,  though  he  should  come 
to  Westminster  Hall  at  the  day.  It  has  also  been 
said,  that  if  lands  be  given  to  A.  and  B.  for  the  life 
of  C,  remainder  to  the  right  heirs  of  A.  and  B.,  and 
A.  releases  to  B.,  the  remainder  is  destroyed*    But 

pa.  496.  notwithstanding  these  dictOj  Mr.  Feame  was  of  opi- 
nion that  the  alteration  in  the  particular  estate,  wiiicb 
would  destroy  a  contingent  remainder,  must  amouitf 
to  an  alteration  in  its  quantity,  and  not  in  its  quality. 
This  conclusion  he  thought  warranted  by  two  ad- 
judged cases.. 

ante,  e.  4.  17.  The.  first  is  that  of  Lane  v.  Pannel,  wluch 

has  been  already  stated,  where  it  seems  that  the 

1  Roll.  Rep.  severance  of  the  jointure   between   the  J;wo  idat- 

43P.  tenants  for  life  did  not  destroy  the  contingent  re- 

mainder, limited  after  their  joint  estate  ;  fqr  tlbef^  it 
is  adjudged,  that,  because  Uie  remainder  could  not 
vest  at  the  death  of  one  of  them,  (after  the  sev^ranoe 
of  the  jointure,)  such  remainder  was  gone,  aa  to  one 
moiety  of  the  lands.    Now,  this  judgement-was  nugj^ 
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toty  and  groundless,  if  the  severance  itseljf  destroyed 
the  remainder  as  to  the  whole.  This,  it  is  true,  was 
the  case  of  a  surrender  of  copyhold  lands,  but  no 
distinction  was  taken  on  that  ground. 

18.  The  other  case  was,  where  lands  were  ^ttled  Harmon 
to  the  use  of  P.  and  S.  his  daughter  for  their  lives,  Jia^^'^Jjo 
remainder  to  the  use  of  the  first  and  other  sons  of  S. 
in  tail  male,  remainder  to  her  daughters,  remainder 
to  the  heirs  of  P.  Afterwards  S.,  before  the  birth  of 
a  son,  by  deed,  released  all  her  right  and  eistate  to  the 
use  of  P.  and  his  heirs. 

The  questioui  was,  whether  the  contingent  re- 
mainder, limited  to  the  first  son  of  S«,  was  destroyed 
by  her  release  to  her  father.  Adjudged,  that  this 
release  by  one  joint-tenant  for  life  to  another,  did  not 
destroy  the  contingent  remaind^.  ' 

19*  Lord  Hale  is  reported  to  have  laid  it  down,  2Saund.S86. 
that  in  all  cases  where  the  particular  estate  is  merged 
in  the  reversion,  the  contingent  remainders  are  de- 
stroyed, though  there  be  no  devesting  of  any  estate ; 
and  the  case  of  Purefoy  v.  Rogers  is  cited  in  support 
of  this  (pinion.  It  is  however  observable,  that  in  the 
above  case  the  union  of  the  particular  estate  and  the 
inh^tance  arose  from  the  conveyance  or  act  of  the 
parties.  But  where  a  particular  estate  is  limited  with 
a  contingent  remainder  over,  .and  afterwards  the  in- 
heritance is  subjoined  to  the  particular  estate  by  the 
same  conveyance,  the  contingent  remainder  is  not  de. 
stroyed:  for  where  by  the  same  conveyance  a  particular 
estate  is  first  limited  to  a  person,  with  a  contingent  re- 
mainder over  to  another,  with  such  reversion  or  remain- 
der to  the  first  person  as  would  in  its  own  nature  drown 
tius  particular  estate  first  given  him,  this  last  limitation 
skall  be  considered  as  executed  only  sub  modo ;  that 
is,  upon  such  condition  as  to  open  and  separate  itself 

Aa  2 
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« 

from  the  first  estate,  when  the  condition  happeni; 

and  by  no  means  destroy  or  preclude  the  x^onfingent 

estate. 

ante,  c.  1.  ^.  Thus»  in  Lewis  Bowles's  case,  it  was  resolved^ 

^^^'  thstt  till  issue,  the  husband  and  wife  were  seised  of  tt 

estate  tail,  executed  sub  modo;  that  is,  tiU  the  biilfci 

of  issue  male ;  then,  by  operation  of  law,  the  estaitt 

were  divided,  and   the  husband   and  wife  became 

Vide  Mere-     tenants  for  their  lives,  remainder  to  their  issue  in  tal 

ms6^o!  °^^^»  remainder  to  the  heirs  of  the  husband;  tk 

estate  limited  to  them  for  their  lives  not  beiiy 
merged. 

SI.  **Where  the  inheritance  becomes  united  to  tk 
particular  estate  by  an  immediate  descent  from  th 
person  by  whose  will  the  particular  estate  and  coo* 
tingent  remainders  were  limited,  there  the  contii^eflti 
remainder  will  not  be  destroyed* 
ante,  §  4.  22.  Thus,  in  Archer's  case,  notwithstanding  the 

reversion  in  fee  inust  have  descended  on  Robert,  tise; 
devisee  for  life,  upon  die  death  of  his  father  the  t» 
tator,  yet  he  was  adjud^d  to  be  only  tenant  for  lif^ 
with  <iontingent  remiiinder  to  his  next  heir  male. 
Flunkett  ^  ^*  So,  where  a  person  devised  lands  to  T.,  hs 
r.  Holm^,     eldest  son,  for  life ;  if  T.  should  die  without  issoc 

Jtiaym.  26o.  « 

livitig  at  his  death,  then  to  L.,  another  of  the  testaton 
sons,  in  fee  ;  but  if  T.  should  have  issue  living  at  Us 
death,  then  to  the  right  heirs  of  T.  few  ever.  Re- 
solved, that  T.  was  tenant  for  life,  with  remainder  ia 
fee  in  contingency ;  and  that  the  descent  of  the  fee 
upon  him  as  heir,  at  the  death  of  his  father,  did  not 
destroy  the  contingent  remainder. 
2  Bos.  8c  Pul.  ^4-  In  a  modem  case.  Lord  Eldon  observed,  that 
*^^'  in  the  case  of  Plunkett  v.  Holmes,  the  Court  would 

'  not  hold  that  the  estate  for  life,  limited  to  the  heff 
at  law,  was  merged  by  the  subsequent  limitation  to  bis' 
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of  a  contingent  remainder  in  fee ;  for  that  remainder 
was^  not  executed.  They  held>  therefore,  that  the 
eldest  son  took  an  estate  fbr  life ;  which  being  suf- 
ficient  to  support  the  remainder  in  fee.  to  the  second 
son,  and  also  the  remainder  in  fee  to  the  eldest  son, 
as  contingent  remainders ;  they  determined  that  these 
limitations  should  be  supported,  as  contingent  re- 
mainders. 

25.  Mr.  Feame  has  observed,  that  if  in  the  pre-  pa.  503^ 
ceding  cases  it  had  been  determined  that  the  con- 
titigent  remainders  were  destroyed  by  the  immediate 
descent  of  the  inheritance  upon  the  devisee  of  the 
particular  estate,  then  the  will  creating  such  remain- 
ders would  h%  ipso  facto  void  ;  for  the  particular  estate 
given  by  such  will  would  be  destroyed,  by  the  descent 
which  such  will  permitted.     But  where  the  descent 
of  the  inheritance  on  the  paiticular  estate  is  only 
mediate  from  the  person  whose  will  created  the  par- . 
ticular  estate  and  the  remainder,  there  can  be  no  such 
inconsistency  in  supposing  the  contingency  to  be  de- 
stroyed  by  the  descent ;  for  in  all  such  cases  the  par- 
ticular estate  is  created  and  takes  effect  with  a  capacity 
of  being  afterwards  destroyed  by  those  accidents  to 
which  the  nature  of  such  an  estate  is  generally  sub- 
ject; such  as  forfeiture,  merger,  &c.    Its  immediate 
destruction  is  not  necessarily  involved  in  the  mode 
of  its  creation,  as  it  must  in  the  former  case,  under 
the  same  construction.     There  can  be  no  necessity 
therefore  to  exempt  the  particular  estate  in  these 
cases  from  the  operation  of  merger  by  descent,  in 
order  to  give  such  particular  estate  any  existence,  as 
there  is  in  the  former  case. 

26.  A.  the  father  being  tenant  for  life,  remainder  Kent  r. 
to  his  son  B.  for  life,  remainder  to  the  first  son  oi  B.  j  v«itr306. 
in  tail,  remainder  to  the  heirs  of  the  body  of  A.  T.  Jones,  Z6. 

A  a  3 
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Before  B.  had  any  son,  A.  died.  The  Court  hi 
that  the  contingent  remainder  to  the  first  sod 
B.  was  destroyed  by  the  descent  of  the  estate 
upon  B. 

27*  Lands  were  conveyed  to  the  use  rf  A*  and  ki 
wife  for  life,  remainder  to  the  use  of  B.  the  son  of. 
for  his  life,  remainder  to  the  first  and  other  sons 
B.  in  tail,  remainder  to  his  daughters  in  tail,  remaini 
to  A.  in  fee.  A.  and  his  wife  died  in  the  lifetime 
B.,  who  afterwards  died  without  issue,  leaving  a  vife 

The  question  was,  whether  the  wife  was  entitled  * 
dower  in  the  lands.  Decreed  she  was ;  and  Lai 
Hardwicke,  with  one  of  the  Judges^  was  of  opinifli 
that  tlie  estate  for  life  in  B.  was  merged  by  the  descent 
of  the  inheritance  upon  him,  and  the  contingent  re- 
mainder destroyed. 

28.  With  respect  to  the  manner  in  which  contiB 
gent  remainders  limited  by  way  of  use  may  be  d^ 
stroyed ;  a  distinction  must  be  made  between  re 
mainders  limited  in  conveyances  operating  without 
transmutation  of  possession,  and  conveyance  op^ 
ing  by  transmutation  of  possession. 

29-  As  to  the  first,  we  have  seen  that  where  cob- 
tingent  remainders  are  created  by  a  covenant  tosbmi 
seised,  or  a  bargain  and  sale,  the  seisin  of  the  cove- 
nantor or  bargainor  supports  or  feeds  the  contingeDt 
remainders,  when  they  arise ;  and  therefore,  if  i^  * 
case  of  this  kind  the  covenantor  or  bargainor  conveys 
away  his  estate  before  the  event  happens  on  which 
the  remainder  is  to  arise,  but  without  devesting  the 
subsequent  estates,  or  taking  away  the  right  of  entry 
of  the  persons  entitled  to  them,  and  any  of  those 
persons  make  an  entry,  the  subsequent  uses  will  be 
revived.  For  although  we  have  s^en  that  a  pr^ 
right  of  eYitry  is  alone  sufficient  to  support  a  contin- 
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gent  remainder,  created  by  a  common  law  convey- 
ance ;  yet  as  there  must  be  a  seisin  to  a  use  before  it 
can  arise,  an  opinion  has  prevailed  since  Chudleigh's 
case,  that  a  right  of  entry  ii9  not  sufficient  to  support 
a  contingent  remainder  limited  by  way  of  use,  but 
that  there  must  be  an  actual  entry,  in  order  to  restore 
the  seisin  out  of  which  the  use  is  to  arise :  therefore 
that  any  conveyance  by  the  bovenantor,  which  devests 
his  estate,  and  takes  away  the  right  of  entry,  will 
efiectually  destroy  alL  contingent  uses  limited  to  arise 
out  of  such  estate,  by  devesting  the  seisin  from  which 
such  contingent  uses  are  to  arise. 

30.  Lord  Coke,  on  the  marriage  of  his  daughter  Wegg  v. 
with  Sir  James  Villers,  covenanted  to  stand  seised  of  2  rou!  Ab. 
certain  lands,  to  the  use  of  himself  for  life,  remainder  796. 
to  the  use  of  his  wife  for  life,  remainder  to  the  use  of  2  Sid.  64. 
his  daughter  for  life,  remainder  to  the  use  of  the  first 
and  other  sons  of  his  daughter  in  tail  male,  with  the 
reversion  in  fee  to  himself*. 

Some  time  after  this  settlement  was  made,  Lord 
Cc^e  by  deed,  reciting  the  settlement,  granted  hi» 
reversion  to  a  stranger,  without  consideration ;  and 
soon  after  he  made  a  feoffment  of  the  lands,  with 
livery  of  seisin.  After  the  death  of  Lord  Coke  his 
wife  entered,  and  died  seised,  having  survived  the 
daughter. 

A  question  arose,  whether  the  contingent  use,  which 
was  limited  to  the  first  son  of  the  daughter,  was  de- 
stroyed or  not,  by  Lord  Coke's  grant  of  the  rteversion, 
or  his  feoffment  of  the  land.  After  great  considera- 
tion, it  was  resolved,  that  the  grant  of  the  reversion 
did  not  destroy  the  contingent  remainder ;  for  as  it 
was  made  without  consideration,  and  the  uses  of  the 
settlement  were  recited  in  it,  there  was  both  privity 
(tf  estate  and  confidence  in  the  person ^  so  that  the  lit.!!,  (vii 

A  a  4 
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grantee  of  the  reversion  stood  seised  to  the  former 
uses^  As  to  the  feoffinent,  it  was  agreed  that  it  de- 
vested all  the  estates,  and  among  the  rest,  the  seisin 
of  the  grantee  of  the  reversion,  but  did  not  bar  the 
entry  of  the  grantee  df  the  reversion  ;  therefore,  when 
the  wife  entered,  after  the  death  of  Lord  Coke,  Ae 
thereby  reinstated  all  the  devested  estates,  and  among 
the  rest,  the  estate  and  seisin  of  the  grantee  of  the 
reversion ;  which  was  the  estate  and  seisin  that  was 
to  serve  the  contingent  use. 
2  Sid.  159.         31-  It  was  held  by  Lord  Chief  Justice  Glyn,  that 

if  in  the  above  case  the  feoffinent  had  been  made 
before  the  gratit  of  the  reversion,  the  contingent  uses 
would  have  been  for  ever  destroyed ;  for  the  onlj 
seisin  which  could  support  theoi,  was  that  of  Lord 
Coke,  which  would  have  been  destroyed  by  the  feoff- 
ment ;  but  Lord  Coke  had  already  transferred  that 
seisin  to  the  grantee  of  the  reversion.  If  he  had  not 
departed  with  that  seisin,  the  contingent  uses  must 
have  been  for  ever  destroyed ;  as  no  entry  by  his  wife 
or  daughter  could  have  revested  the  original  seisin  of 
Lord  Coke ;  nor  could  he  himself  have  entered  against 
his  own  feoffment. 
Glib.  Uses,  32.  Lord  Coke  was  compelled  to  make  this  settle- 
^^^"  ment  by  an  order  of  the  council;  but  that  he  mig^^ 

have  the  power  of  preserving  or  defeating  the  con- 
tingent uses,  he  made  this  grant  and  feofihient,  with 
an  intention,  in  case  he  chose  to  preserve  the  con- 
tingent uses,  to  destroy  the  feoffinent  and  produce 
the  grant :  but  if  he  thought  proper  to  defeat  the 
contingent  uses,  then  to  destroy  the  grant,  and  pn)- 
duce  the  feoffinent.  Death  prevented  hiffi  fro^ 
carrjdng  this  ingenious  scheme  into  execution, 
mere  crc-  33.  With  respect  to  the  manner  in  which  contin- 
Transmuu-    g^^t  remainders  created  in  conveyances  to  uses,  which 
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operate  by  transmutation  of  possession^  may  be  de-  *'^"^.  ®'  ^**" 
stroyed,  we  have  seen  that  in  Chudleigh's  case  a.^^^^^^ 
majority  of  the  Judges  held  that  the  contingent  uses 
were  supported  by  a  scintilla  juris^  or  possibility  of 
entry,  left  in  the  feoflfees  or  releasees.  But  that  this 
scintilla  juris^  or  possibility  of  entry,  must  continue 
undisturbed  till  the  event  happens  on  which  the  con- 
tingent use  is  to  arise :  for  if  the  preceding  estates 
are  devested,  before  the  event  happens,  then  the  sciju 
^UajuriSy  or  possibility  of  entry  of  the  feofibes  or  re- 
leasees to  uses,  is  destroyed,  as  well  as 'the  other 
estates ;  and  there  being  no  seisin  to  the  contingent 
use,  when  the  event  happens  on  which  it  is  limited, 
it  can  never  arise,  unless  such  scintilla  jurist  or  possi- 
bility of  entry,  is  revested, 

34.  It  follows,  that  where  particular  estates,  limited 
by  way  of  use,  are  devested,  and  turned  to  a  right,     ^ 
all^ubsequent  contingent  uses  are  thereby  destroyed ; 
unless  some  of  the  persons  entitled  to  the  preceding 
particular  estates,  or  the  feofiees  or  releasees  to  uses, 

or  their  heirs,  make  an  actual  entry,  in  order  to  revest 

« 

the  particular  estates ;  for  otherwise  the  scintilla  jtariSj 
or  possibility  of  entry  of  the  feoffees  or  releasees  to 
uses  being  devested,  no  seisin  will  exist  to  the  con- 
tingent use  when  it  arises,  and  consequently  the  sta- 
tute cannot  transfer  the  possession. 

This  doctrine  however  has  never  been  established 
by  any  positive  judgement,  and  appears  so  doubt- 
ful, that  it  will  be  examined  at  the  end  of  this 
chapter. 

35.  A  contingent  remainder,  limited  by  way  of  use, 
may  be  destroyed  by  the  destruction  of  the  particular 
estate,  before  the  event  happens  on  which  such  con- 
tingent remainder  is  to  arise. 
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Cburfleigh's         36.  Sir  Richard  Chudleigh  enfeoffed  several  per- 

]  Rep.  120      ^^^^  ^^  ^^  estate,  to  the  use  of  the  feoffees  and  tbdr 
Poph.  70.       heirs,  during  the  life  of  Christopher  Chudleigh  his 

eldest  son,  (who  had  killed  a  gentleman  and  fled  into 
France,)  remainder  to  the  use  of  the  first  and  other 
sons  of  his  eldest  son  in  tail. 

Before .  the  birth  of  a  son,  the  feoffees  enfeoftd 
Christopher  Chudleigh  of  the  lands  in  question  in  fee 
aimple,  without  consideration,  and  with  notice  of  the 
uses.  Afterwards,  Christopher  Chudleigh  had  a  sod; 
the  question  was,  whether  the  contingent  remainder 
to  him  was  barred  by  the  feoffinent. 

It  wa»  adjudged^  upon  solemn  argument  in  the 
Exchequer  Chamber,  that  there  being  no  son  of 
Christopher  to  take,  when  the  particular  estate  deter- 
mined by  the  feoffinent,  which  was  a  forfeiture,  the 
son  could  never  after  take ;  for  that  a  remainder  in 
use  ought  to  vest  during  the  particular  estate,  or  at 
least  eo  instanti  when  it  determines,  as  well  as  a  re- 
mainder at  common  law. 
Biggot  y.  37-  A  persdn  conveyed  his  lands  by  feoflfeient  to 

S™^!?,*    ,  r.r.  A^  use  of  himself  and  his  wife,  and  to  the  heirs  of  the 

Cro.Car.102.  .  ^    ,  r^^,       ,      ,        ,      o  ,         j 

survivor  of  them.     The  husband  atterwards  made  a 
feoffinent  of  the  land,  and  died. 

Resolved,  that  the  right  of  entry  in  the  wife  was 
not  sufficient  to  support  the  contingent  remainder,  and 
vest  it  in  her  on  the  death  of  her  husband ;  for  the 
particular  estate  was  not  subsisting  at  the  husband's 
death,  when  the  fee  should  have  vested,  because  the 
second  feoffinent  had  destroyed  it  during  the  cover- 
1  Ld.  Rayni.  ture ;  and  though  the  wife's  right  of  entry  took  eftct 
^^^*  at  the  instant  the  remainder  should  have  vested,  yet 

it  was  insufficient ;  for  it  should  have  been  then  actu- 
ally existing. 
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38»   With  respect  to  the  manner  in  which  spring-  ^^^  •P"'?|" 
ing  and  shifting  uses  may  be  destroyed,  as  there  must  inf  Uses' ma]" 


be  a  seisin  to  every  contingent  use  when  it  arises,  it  ^*  destroyccL 
follows,  that  where  such  seisin  isdestroyed,  before  the 
event  happens  on  which  the  springing  or  shifting  use 
is  to  arise,  it  will  be  destroyed, 

S9.   A  person  made  a  feoffinent,  to  the  use  of  D.  Brent's  Case, 
his  wife  for  her  life ;  in  case  the  feofibr  should  sur-  2  Leon.  14. 
vive  his  said  wife,  then  to  the  use  of  the  feofibr  and 
such  person  as  he  should  happen  to  marry,  for  their 
lives,  remainder  to  a  stranger  in  fee. 

The  person  in  remainder  togetlier  with  the  feofiees, 
by  the  consent  of  the  feofibr,  made  a  feofiment  of  the 
lands  to  new  feofiees,  to  other  uses,  and  the  feofibr 
levied  a  fine  to  the  new  uses. 

D.  the  wife  of  the  feofibr  died  j  afterwards  be  mar- 
ried a   second  wife,  and  died.     The  second  wife 
entered,  claiming  imder  the  first  feofiment.  Mounson 
and  Harper  were  of  opinion  that  her  entry  was  lawful. 
But  Dyer  and  Manwood  contended  that  the  contin- 
gent use  limited  to  her  by  the  first  feofiment,  was 
destroyed  by  the  second  feofiment  and  fine ;  because 
the  seisin  of  the  first  feof&es  was  thereby  devested. 
Judgement  was  entered  for  the  widow  by  assent  of 
the  parties :  but  in  Chudleigh's  case  Anderson  is  re- 
pbrted  by  Lord  Ch.  J.  Popham  to  have  said— "And  Poph.  76. 
for  Brent's  case  I  have  always  taken  the  better  opi- 
nion to  be,  that  the  wife  cannot  take  in  that  case,  for 
the  mean  disturbance,  notwithstanding  the  judgement 
which  is  entered  thereupon,  which  was  by  assent  of 
the  parties,  and  given  only  upon  a  default  made  after 
ati  adjournment  upon  the  demurrer.'* 

In  the  same  case  Lord^Coke  reports,  that  Gawdy  1  Rep.  136  a. 
said  of  Brent's  case — -"  If  the  husband  makes  a  feofin^ 
ment  in  fee,  before  the  taking  wife,  the  wife  shall 
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never  take ;  for  the  possession  and  estate  of  the  land 
is  altered,  changed,  and  transferred  to  the  possession 
of  another,  before  the  title  of  the  wife  doth  accrue. 
But  if  no  devesting  or  alteration  had  been,  then  the 
use  shall  vest  in  the  wife." 

^  40.  A  devise  of  land  out  of  which  a  future  use  is 
limited,  will  destroy  such  future  use.  But  a  devise 
of  portions  out  of  land  will  not  destroy  it ;  for  such 
a  devise  does  not  alter  the  freehold. 

41.  A.  levied  a  fine  to  the  use  of  himself  and  his 
heirs,  till  a  marriage  had  between  B.  his  son  and  M., 
and  after  to  the  use  of  A.  for  life,  remainder  to  E  in 
tail,  &c.  A.  by  his  will  devised  portions  to  his  daugh- 
ters out  of  the  land,  and  died ;  afterwards  the  mar- 
riage between  B.  his  son,  and  M.  took  place. 

The  two  Chief  Justices  refused,  on  account  of  the 
difficulty,  to  resolve  the  case  ;  they  however  inclined 
cleaiiy,  that  if  there  had  been  a  devise  of  the  land, 
it  would  have  interrupted  the  rising  of  the  future  use. 
But  they  doubted,  because  he  devised  portions  out  ci 
the  land  only,  and  did  not  devise  the  land  itself. 

42.  Where  future  uses  are  limited,  and  the  ttt^ 
hold  is  not  conveyed  away  or  devested,  but  onl/  a 
term  for  years  is  limited,  or  a  rent  granted  out  of  the 
lands,  the  future  uses  will  not  be  totally  destroyed ; 
because  the  seisin  out  of  which  they  are  to  arise  is 
not  devested ;  but  such  lease  or  rent  will  bind  the 
future  uses. 

43.  Sir  John  Russell  covenanted  by  indenture,  ifl 
consideration  of  a  marriage  to  be  had  between  him 
and  Lady  Russell,  to  stand  seised,  to  the  use  of  him- 
self and  his  heirs,  till  the  marriage ;  after  to  the 
use  of  himself  and  Lady  RusseU,  and  the  heirs  of  btt 
body,  remainder  over. 
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Subsequent  to  the  execution  of  this  deed,  but  be- 
fore the  marriage,  Sir  John  Russell  made  a  lease  of 
the  lands  for  31  years,  to  commence  from  the  deter- 
mination  of  a  former  term.  The  marriage  took  eiFeot ; 
and  upon  the  death  of  Sir  John  Russell  his  widow 
entered. 

The  question  was,  whether  her  entry  was    lawful 
or  not. 

Tanfield. — "  The  point  is  double.    1.  Whether  the 
lease  shall  destroy  the  future  use.     S.  If  it  shall  not 
destroy  it,  whether  it  shall  not  bind  the  future  use. 
For  it  ought  to  arise  out  of  the  estate  which  the  cove- 
nantor had  at  the  time  of  the  covenant ;  which  estate 
Qughf  to  continue  without  alteration  till  the  time  that 
the  use  shall  arise,  which  is  not  here,  for  this  is  a 
term  in  reversion.    To  the  second,  this  lease  made 
upon  good  consideration  before  the  use  did  arise, 
shall  bind  it ;  for  the  use  shall  not  otherwise  be  exe^ 
cuted,  than  if  it  had  been  at  the  common  law.  And 
a  lease  made  bam  fide  to  one  who  had  not  notice 
thereof,  shall  bind  if 

Popham.— "  The  statute  executes  only  uses  in  esse^ 

and  not  any  contingent  uses,  until  they  happen  in    ' 

esse  ;  then  this  use  was  merely  void  until  marriage, 

for  there  was  not  any  new  estate  in  him ;  and  if  he 

after  that  covenant  had  made  a  feoffinent,  or  a  gift 

in  tail,  to  one  who  had  not  any  notice  thereof,  it 

would  questionless  never  have  arisen^    And  as  at  the 

.  common  law  feofiees  might  destroy  uses  in  esse^  so 

now  may  he  out  of  whose  estate  a  future  use  is  to  be 

raised ;  for  the  freehold  is  destroyed  out  of  which  it 

should  arise ;  and  whether  the  lease  for  years  should 

altogether  destroy  the  arising  thereof,  is  not  in  this 

case  material ;  but  cleariy  it  shall  bind  the  contingent 

use ;  and  so  resolved  in  Strangewick's  case.  And  at  ante,  $41. 
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the  common  law  it  is  clear  that  the  cesUti  que  tise  shaD 
not  avoid  such  a  lease  made  by  the  feofifees  upon  good 
consideration,  no  more  than  a  contingent  use  at  thk 
day." 

Fenner  agreed — "  that  if  a  freehold  be  conveyed 
to  one  upon  consideration,  the  future  use  sliali  not 
arise ;  for  there  is  not  any  person  seised  to  that  use 
when  it  should  arise.  But  this  lease  will  not  destroy 
or  hinder  it,  for  the  same  freehold  remains,  and  the 
use  is  annexed  to  the  lease,  and  therefore  the  lease 
shall  not  disturb,  nor  bind  it.** 

Clench— -^<  agreed  witii  him  for  this  last  reason ;  but 
it  was  adjourned." 
Cro.  Eliz.  Thi8  case  appears  to  have  been  again  argued  in 

®^^-  43  and  44  Eliz.,  when  Gawdy,  Popham,  and  Clench 

hdd — "  Tliat  the  lease  made  ( whereout  the  use  did 
arise)  was  good,  and  should  bind  the  future  use,  as  a 
lease  by  feoflfees,  made  upon  a  good  consideratioDi 
d^iall  bind  cestui  que  use  at  common  law.  But  it  shall 
not  destroy  the  whole  future  use,  but  shall  stand  for 
the  freehold,  because  the  seisin  is  not  changed."  And 
Popham  said — "  That  he  had  conferred  with  divers 
of  theother  justices  at  Seijeants  Inn,  who  agreed  with 
this  opinion."  But  Fenner,  e  contra — "  Because  the 
lease  did  not  disturb  the  freehold  when  the  use  is 
executed,  this  shall  relate  to  the  limitation,  and  sb^ 
bind  all  mesne  acts  ;  and  therefore  shall  not  bind  the 
feme  as  to  her  jointure  :  wherefore  it  was  ad- 
journed.". 
Barton'8  44.  In  another  case,  which  was  argued  about  the 

743/       *    same  period,  Popham  and  Anderson  appear  to  have 

been  cleariy  of  opinion  that  a  lease  for  years  would 
prevent  the  arising  of  a  future  use.  But  in  the  fM- 
lowing  case  the  contrary  doctrine  seems  to  have 
prevailed. 
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45.  Sir  H.  Winston  cov^ianted  by  indenture,  in  Bould  v. 
consideration  of  natural  love  andaffeetion  to  William  ^^^^H^^'i^e 

Cro.  J  a*  loo. 

Winston  his  eldest  son,  to  stand  seised  to  the  use  of 
his  said  son  for  life,  remainder  to  such  wife  as  he 
should  many,  for  life,  remainder  over.  Afterwards 
the  said  W.  Winston  being  unthrifty,  and  in  Glou- 
cester gaol.  Sir  H.  Winston,  to  disturb  the  rising  of 
the  use  to  the  woman  whom  his  son  should  marry, 
made  a  lease  of  the  land  for  a  thousand  years  to  his 
younger  son.  W.Winston  married  the  gaoler^s  daugii- 
ter,  and  died  without  issue.  The  question  was,  whe- 
ther this  lease  was  good  against  his  widow. 

Croke  reports  the  Court  to  have  been  of  opinion 
that  the  lease  should  not  bind  the  estate  of  the  wife, 
because  there  was  a  good  estate  by  the  first  limita- 
tion }  which,  if  not  destroyed,  could  not  be  charged 
or  incumbered,  after  it  was  raised ;  for  it  had  rela- 
tion to  the  first  covenant,  and  none  had  interest  to 
charge  it :  and  that  the  lease  should  not  destroy  it, 
but  must  be  construed  to  arise  out  of  the  reversion 
which  Sir  H.Winston  had,  and  might  lawftdly  charge. 

Noy,  who  has  reported  this  case  by  another  name,  Bolls  v.  Win- 
says,  the  Court  thought  the  lease  for  years  did  not  *!^2°'Gilb^ 
hinder  the  rising  of  the  contingent  use ;  but  that  the  Uses,  138. 
lease  in  this  case  took  effect  as  a  future  interest,  out 
of  the  fee  that  was  in  the  covenantor,  after  the  estate 
determined ;  and  at  the  worst,  the  wife  should  have 
.  the  reversion  and  rent  during  her  life. 

46.  The  determinations  in  the  preceding  cases  are 
▼ery  unsatisfactory,  and  are  contradicted  by  others 
of  equal  authority. 

Thus,  where  a  tenant  for  life  levied  a  fine  to  the  Smith  v. 
reversioner  in  fee,  and  the  uses  of  it  were  declared,  eu^^  ggs^ 
to  the  cog^zee  and  Kis  heirs,  upon  condition  that  he 
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would  pay  an  annuity  to  the  cognizor,  the  tenant  for 
life,  and  in  default  of  payment,  that  the  use  shodd 
be  to  the  cognizor  for  life,  and  one  year  more.  Tlie 
cognizee  made  a  feoffinent  of  the  land ;  and  it  vs& 
determined  that  this  feoffinent  did  not  destroy  the 
future  use,  which  was  to  arise  upon  default  of  pay- 
ment of  the  annuity. 
ante»  c.5.  47*  In  the  case  of  Uoyd  v.  Carew,  the  last  in  wbicb 

i  ^1*  I  this  point  arose,  Richard  Carew  and  Pendope  his  wife 

levied  a  fine  for  the  express  purpose  of  destroying 
the  contingent  use ;   and  yet  the  House  of  Lords 
determined  that  the  contingent  use  arose,  and  tbat 
the  fine  could  not  bar  the  benefit  of  the  proviso ;  for 
that  the  same  never  was,  nor  ever  coidd  be,  in  Feoe* 
lope  who  levied  the  fine. 
Gilb.  Uses,        48,  In  a  note  to  a  passage  in  Viner's  Abridgement, 
8d  edit,  288.  j,y  ^j^^  i^^  y[^  Serjeant  Hill,  which  has  been  pub- 
lished by  Mr.  Sugden,  he  states  his  opinion,  thit 
where  a  future  contingent  use  was  not  limited  in  re- 
mainder after  a  particular  estate,  but  as  a  springing 
use  after  a  fee,  there  no  act  done  by  him,  who  bad 
the  base  or  qualified  fee,  would  destroy  it,  txcqt 
in  the  case  of  a  covenant  to  stand  seised  to  fiiture 
uses. 
Obsermtions       49-  The  doctrine  that  contingent  uses  are  snp' 
on  the  Doc-    ported  by  a  scintilla  Jtcris,  or  possibility  of  entry  in  tbe 
Sdntilla        Original  feoflfees,  releasees,  &c.,  stands  only  upon  tht 
**™"  authority  of  an  extrajudicial  opinion  of  a  majority  « 

ante,  c.  6.      the  Judges  in  Chudleigh's  case.     It  is  very  strongly 
*  ^'  *''•         combated  by  Lord  Chief  Justice  Pollexfen,  who  make* 

the  following  observations  on  the  great  inconveniences 
that  would  follow  from  its  admission. 
Hales  ▼.  50.  "  If  it  should  now  remain  in  the  power  of  tb®^ 

PollSf.  383.  coi^u^cs,  feoffees,  or  covenantors,  and  their  heirs,  by 
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their  fine,  feoffinent,  or  any  other  act,  to  destroy  all 
those  contingent  remainders,  what  room  and  place 
will  there  thpn  be  for  confederacies  and  contrivances ; 
and  the  estates  of  most  of  the  families  in  England,  in 
respect  to  their  issues  and  posterity,  be  put  into 
danger,  and  into  the  will  and  power  of  strangers  and 
mean  persons;  such  as  feoffees  and  conusees,  and 
their  heirs,  commonly  are.  » 

"  How  unsafe  will  it  be  for  any  man  to  meddle 
with  i;hese  estates  j  for  it  must  not  only  be  in- 
quired,  what  acts  have  been  done  by  those  that 
had  the  particular  estates,  and  were  esteemed  as 
the  owners  of  the  land,  and  whether  these  par- 
ticular  estates  continued  in  being  till  the  contin- 
gent estates  came  m  esse ;  but  it  must  also  be  known  . 
whether  the  conusees  or  feofiees,  or  their  heirs, 
have  done  no  act  before  those  remainders  came 
in  esse^  whereby  these  remainders  should  be  de- 
stroyed. 

"  How  dangerous  will  this  be  to  all  farmers  and 
tenants  that  take  leases  under  provisoes  and  powers 
of  making  leases,  which  are  common  in  all  settle- 
ments :  for  if  the  conusees  or  feofifees,  or  their  heirs, 
have  done  any  such  act,  all  their  leases  and  estates 
will  be  void :  for  if  there  remains  any  estate  qr 
interest  ip  the  conusees  or  feoffees,  which  must 
continue  in  them  to  supply  the  uses  appointed 
and  declared  by  these  leases,  then  that  Estate  or 
interest  being  defeated,  those  leases  must  all  be 
naught" 

5L  In  the  Treatise  of  Equity  is  the  following  pas-  b.  2,  c.  6.  j  l. 
sage  i  which  is  taken  from  the  subsequent  part  of 
Lord  Chief  Justice  PoUexffen's  argument,  in  the  case 
above  cited. 
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^'  It  wte  formerly  held^  that  the  feoffees,  iKftertlit 
statute,  had  a  pof»ibility  to  serve  a  iutore  U8e»  "^ 
it  came  m  e^e;  and  that  they  should  be  reputed  flt 
donors  of  all  the  contingent  estates,  when  th^  vested) 
and  if  the  possession  was  disturbed,  the  feoflfees  fdiooU 
Kaye  power  to  re-enter,  to  revive  the  future  use8»  iiv| 
cording  to  their  trust ;  but  if  they  bar  themselveB^f 
their  entry,  then  this  case,  not  being  remedied  bj  tk 
statute,  remains  at  common  law.  But  this  ojnnioD 
has  been  since  contradicted  \  and  it  t&  now  held,  M* 
to  the  raising  of  the  future  uses  after  the  statute,  tb 
regress  of  the  feoffees  is  not  nequisite,  and  that  tiM^ 
have  no  power  to  bar  these  future  uses  ;  for  the  sti^ 
tute  has  taken  and  transferred  all  the  estate  oat  flf 
them,  and  they  are  as  mere  im^truments :  80  tbt 
contingent  uses  do  now,  like  other  contingent  !•> 
mainders,  depend  upon  the  particular  estate.  IV 
to  reduce  the  estates,  conveyed  by  way  of  lu^  ^ 
the  common  law,  which  all  sides  agree  was  the  dsA 
end  of  the  stattute  of  usds,  n6thii^  ought  to  be  left 
in  the  feo£fees ;  no  need  of  any  scmtilk^Jtms,  or  pofft 
of  re-entry  for  the  benefit  of  the  contii^^nt  rises,  flW 
pow»  in  the  feofibes  to  destroy  them ;  but  thej  ^ 
mere  conduit  pipes.  And  the  other  conceit  vtf 
grounded,  as  it  seems,  upon  a  2eal  lagainft  ^- 
petuities,  and  i^ontingent  r^namdet^  there  hosf 
at  that  time  no  received  opjnicm  that  the  desbioclsoi' 
of  a  particular  estate  would  destroy  a  oontioff^ 
ante,  §  4.      remainder,  till  afterwards  in  Ardier's  case  itmB*^ 

adjudged."  ^ 

Conu  Rem.        Si.  To  these  authorities,  may  be  added  that  of  tbe 
444,  &c.        ja^  jir.  Feame,  who  appears  to  have  fully  coacairt* 

in  opinion  with  Lord  Chief  Justice  F6Bi6xka  » to 
the  dangerous  consequences  that  would  foflow  fi* 
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the  fictioti  of  a  scintilla  Juris  in  the  feotfees  at  tef- 
leasees,  and  ^o  therefore  contends  that,  as  the  sta- 
tute  of  uses  e^cpresdiy  enacts,  that  where  any  person, 
&c.  is  seised  to  the  use  of  others,  such  other  persons 
shall  be  deemed  and  adjudged  in  lawful  seisin, 
estate,  and  possession,  &c.  to  all  intents,  construc- 
tions, and  purposes  in  the  law,  of  and  in  such  like 
estates  as  they  had  in  the  use,  &c. ;  and  must  not 
these  words,  to  all  intents,  constructions^  and  pur- 
poses in  the  law,  be  referred  to  the  legal  properties, 
qualities,  and  capacities  of  estates  of  the  like  degree 
or  measure  at  common  law.  If  so,  the  cesttds  que 
use  become  entitled  to,  and  take,  by  virtue  of  this 
statute,  estates  possessing  and  bearing  in  themselves 
all  the  qualities,  properties,  and  capacities  of  estates 
at  common  law,  of  the  like  degree  or  measure. 
Now,  one  of  the  legal  qualities  or  capacities  of  an 
estate  at  common  law,  of  the  degree  or  measure  of 
freehold  is,  that  after  it  is  devested  and  turned  to  a 
right  of  entry,  such  right  of  entry  will  support  a 
contingent  remainder :  and  one  of  the  qualities  or 
capacities  of  a  contingent  remainder  at  common 
law,  is,  a  capacity  of  being  supported  by  such  right 
of  entry :  why  then  do  not  a  preceding  vested  use, 
of  the  degree  or  measure  of  freehold,  and  a  sub- 
sequent contingent  use,  respectively,  acquire  these 
legal  qualities,  properties,  or  capacities,  amongst 
other  qualities  or  properties  of  estates  of  like  nature 
and  degree  at  common  law.  If  they  do,  it  is  ob- 
vious there  can  be  no  necessity  for  any  actual  entry 
hy  any  body,  to  restore  a  contingent  use,  where 
there  subsists  a  right  of  entry  in  a  cestui  que  use  of 
a  preceding  vested  freehold  to  support  it ;  but  such 
right  of  entry  alone  will  preserve  its  capacity  of 
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vesting  and  taking  eflfect  If  we  deny  this,  we  tt 
the  same  time  deny  that  the  cestuis  que  use  have 
lawful  seisin,  estate,  and  possession^  &c.  to  dl  m> 
tents,  constractions,  and  purposes  in  the  law,  of 
such  estate,  as  they  have  in  the  use. 
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Of  Trustees  to  preserve  Contingent  Remainders. 


i.  Inventiion  of. 

6.  Where  iheyjom  in  a  Qmoetf' 

once,  it  is  a  Breach  of 

Trust. 
8.  Sometimes  not  punished  for 

destroying  Remainders. 


11.  Sometimes  directed  io  join. 
16.  Such    Direction     sometimes 

refused. 
25.  Bound  to  preserve  the  Timber, 

Mines,  8(C. 


Section  1. 

CONTINGENT  remainders  being  liable  to  be  inveDtion  of. 
defeated  by  the  alienation  or  forfeiture  of  the 
tenant  for  life,  and  also  by  the  various  acts  before 
mentioned ;  a  mdde  of  preventing  iliis  inconvenience 
was  invented,  by  limiting  an  estate  to  trustees  and 
their  heirs,  to  commence  irom  the  determination  of 
tke  particular  estate,  by  forfeiture  or  otherwise,  in  the 
lifetime  of  the  tenant  for  life,  and  to  continue  during 
the  life  of  the  tenant  for  life,  upon  trust  to  support 
the  contingent  remainders  afterwards  limited  from 
being  defeated  or  destroyed ;  by  which  means,  if  the 
tenant  for  tte  should  alien  or  forfeit  his  estate,  or  if 
it  nhould  be  merged  or  destroyed  by  any  other  means, 
,the  trustees,  having  a  vested  remainder,  immediately 
acquire  a  r^ht  of  entry,  which  it  has  been  shown  is  c.  i.  §  47. 
Micient  to  support  the  contingent  remainders. 
'  2.  This  improvement  is  generally  attributed  to  Sir  2Gomni.i72. 
Orlando  Bridgeman  and  Sir  Gieoffrey  Palmer,  ,who 
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retired  from  the  bar  during  the  civil  wars,  and  con- 
fined themselves  to  conveyancing.  When,  after  the 
restoration,  these  persons  came  to  fill  the  first  offices 
of  the  law,  they  supported  this  invention,  withiD 
reasonable  and  proper  bounds  j  and  thus  it  was  intro- 
duced into  general  use.. 

3.  A  limitation  of  this  kind  is  as  necessary  where 
contingent  remainders  are  created  by  way  of  use,  u 
where  they  are  limited  by  a  common  law  jconveyance : 
for  if  the  uses  are  devested,  we  have  seen  that  ai 
actual  entry  by  the  feoflfees  or  releasees  to  uses,  cr 
by  some  person  having  a  preceding  vested  estate,  is 
deemed  necessary  to  revest  the  contingent  uses. 
And  though  that  doctrine  appears  vexy  doubtful, , 

Vide  Doe  v.    yg^  it  is  quite  clear  that  a  right  of  entry  is  necessaiy 

Heneage,         , 

ante,  c.  5.      m  those  cases. 

4.  It  should,  however,  be  observed,  that  where  as 
estate  is  limited  in  a  bargain  and  sale,  or  covemnt 
to  stand  seised,  to  a  stranger,  upon  tni^t  to  preserve; 
contingent  remainders,  it  will  be  void :  because  ntj 

Tit.  32.  c.  9.  ^gg  ^1  ^g^ise  under  the^  conveyances  without  t 

consideration, 
antcc.  6.^  9.      5.  Where  the  legal  estate  is  vested  in  truatee^  and 

the  contingent  limitations  are  qnly  tnistSi  there  is  m 

necessity  to  limit  an  estate  to  trustees  to  preseanietki 

contingent  estate^.    It  is  the  sam§  io  the  cMecf 

2  Vcs.  Jun.    copyholds,  for  the  estate  of  the  lord  will  pieserve 

contingent  remainders  against  fcMrleiture. 
Where  they  6«  It  was  declared  by  Lord  Keeper  Hlb'court,  tbt 
ieyw^ce,  itls  where  there  were  trustees  appointed  by  will  to  pI^ 
a  Breach  of  gerve  contingent  repaindera^  and  they,  before  tte 
Pyev.Goije,  b"#^  ^f  *  ^9s  joiued  jn  a  qoQyey^qoe  to  de^txojr  tte 
128'^"**     remainders,  this  w^s  ^  plain  breach  of  tnwtj  ttit 

any  person  tsihwg  under  such  coa^ymee,  if  votuD' 
tarily  or  h^!^ng  notif^e,  should  be  liable  to  the  asM 
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trusta.  Though  it  was  objected  that  this  had  been 
unly  obiter  said  in  equity,  and  that  there  never  was 
iny  precedent,  pf  a  decree  in  such  a  case  \  Lord 
ILeepier  said  it  was  so  very  plain  and  reasonable,  tha^ 
if  there  was  no  precedent  in  this  case,  he  would 
aruike  one. 

7,  A  person  devised  lands  to  trustees  and  their  Mantell  y. 
heira»  to  the  use  of  his  sister  for  life,  remainder  to  2R  Wms 
the  same  trustees  and  their  heirs,  during  the  life  of  <>78. 
his  sister,  to  preserve  contingent  remainders,  remain-  252!^ 
der  to  the  use  of  the  first  and  other  sons  pf  his  sister 
in  tail  male,  remainder  over  in  fee.    Upon  the  death 
of  the  testator  his  sister  entered  and  married ;  she 
and  her  husband  then  joined  with  the  remainder- 
man in  fee  in  a  feoffinenr  and  fine  to  trustees,  to  tiie 
use  of  the  husband  and  his  heirs.    Some  time  aiier 
die  trustees  conveyed  the  estate  by  lease  and  release 
to  the  husband  of  the  devisee  for  life,  in  fee ;  his 
wife  being  at  tliat  time  ensient  with  a  son.     A  bill 
was  filed  by  that  sim,  after  the  death  of  his  mother^ 
to  have  the  benefit  of  the  will  of  his  uncle. 

It  was  resolved  by  Lord  King,  assisted  by  Lord  Chief 
Justice  Raymond  and  Lord  Chief  Baron  Re3molds, — 

first.  That  the  feoffinent  and  fine  by  the  devisee 
for  life  and  her  husband,  did  not  destroy  the  con- 
ting^t  remainders  to  the  first  and  other  sons ;  but 
that  the  right  to  the  freehold  in  the  trustees  supported 
them. 

Secondly,  That  when  the  trustees  joined  m  the 
l^ase  and  release  to  the  husband  of  the  devisee,  for 
life  i^nd  his  heirs,  th^  destroyed  the  contingent 
remaindfirs. 

Thirdly,  That  the  joining  of  the  trustees  to 
d^stvoy  sttch  remaindws,  was  a  plain  breach  of  trust ; 
^  though  this  had  not    been   before    judicially 
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determined,  yet  it  seemed  to  the  Court,-  in  commod 
sense,  reason,  and  jxistice,  to  be  capaUe  of  no  other 
construction.  -  For  when  trustees  are  appointed  to 
preserve  an  estate  in  a  family,  and  for  no  other 
purpose,  and  they,  instead  of  preserving  it,  do  t 
wilful  act  with  an  intent  and  in  order  to  destroy  it; 
how  can  this  be*  otherwise  than  a  plain  breach  of 
tnist,  or  how  can  it  be  rendered  clearer  than  hjF 
barely  putting  the  case. 

Should  the  Court  hold  it  to  be  no  breadi  of  trust, 
or  pass  it  by  with  impunity,  it  would  be  making  pro- 
clamation that  the  trustees  in  all  the  great  settlem^it^ 
in  England  were  at  liberty  to  destroy  what  they  had 
been  entrusted  only  to  preserve. 

As  to  the  remedy, — had  the  premises  been  con- 
veyed to  one  without  notice,  and  for  a  valuaUe 
consideration,  siich  purchaser  must  have  held  tbe 
lands  discharged  of  the  trust ;  and  the  son  of  the 
marriage,  who  was  injured  by  the  breach  of  trust, 
have  taken  his  remedy  against  the'  trustees  only; 
who  would  have  been  decreed  to  purchase  landsy 
with  their  own  money,  equal  in  value  to  the  lands 
sold,  and  to  hold  them  upon  the  same  trusts  and 
limitations  as  they  held  those  sold  by  them.  But 
even  in.  case  of  a  purchase,  if  the  purchaser  hid 
notice  of  the  trust  which  the  trustees  were  sabject 
to,  as  annexed  to  their  estate,  such  notice  would 
have  made  him  liable  to  the  same  trust  So,  if 
there  had  been  a  voluntary  conveyance  made  of  this 
estate,  though  without  notice,  the  voluntary  grantee 
would  have  stood  in  the  place  of  the  grantors,  and 
have  been  liable  to  the  trust,  in  the  same  nuumer  as 
the  trustees  themselves  were.  But  in  the  present 
case  it  was  much  stronger,  for  here  was  not  onJy 
notice  of  the  trust,  but  the  conveyance  itself  volun- 
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taiy,  and  made  to  the  husband  of  the  tenant  for  life ; 
lo  thatvthe  lands  conveyed  by  these  trustees  must 
remain  liable  to  the  same  trusts  as  they  were,  when 
the  trustees  joined  in  the  conveyance. 

8.  There  have  been  some  cases  wherein  a  court  Soncdmes 
of  equity  has  refused  to  punish  trustees  for  joining  for  destroy, 
m  a  conveyance  to  destroy  contingent  remainders ;  JP^  R«mwn. 
as  where^  upon  a  subsequent  remainder  to  the  right 

heirs,  a  collateral  relation  only  has. been  affected  by 
it,. there  having  been. no. issue  of  the  maniage.  :  For, 
next  after  the  parties  to  the  marriage,  the  Court  con- 
siders the  issue  to  be  the  only  objects  of  the  settle- 
ment and  trusts,  and  pays  less  regard  to  the  remainder 
over  to  the  right  heirs,  as  no  immediate  objects  of 
consideration  in  the  settlement ;  as  also  where  the 
application  to  the  Court  for  relief  has  been  made  by 
pne  who  was  not  at  the  time,  nor  possibly  ever 
might  be,  entitled  to  the  remainder  Under  the  words 
of  the  limitation. 

9.  Thus,  where  a  settlement  was  made  in  con-  ^i   i 
sideration   of  a  marriage  and  3000/.  fortune,  and  P^u  i  Ab. 
for  settling  the  lands  in  question  in  the  name  and  ^'  ^®^' 
blood  of  the  husband;  and  the  lands  were  limited 

to  trustees  in  trust  for  the  intended  husband  for 
99  years  if  he  should  so  long  Uve,  remainder  to 
trustees  during  his  life  to  support,  contingent  remain-, 
ders,  remainder  to  the. first  and  other  sons  of  that 
niarriage,  remainder  to  the  heirs  of  the  body  of.  the 
husband,  remainder  to  the  right  heirs  of  the  hus- 
band. 

^  The  marriage  took  eiSect ;  the  husband  and  wife, 
^d  trustees  to  support,  &c.  by  fine  and  conveyance, 
settled  the  lands  on  the  husband  for  99  years  if  he 
should  so  long  live,  remainder  to  trustees  during  his 
•life  to  support  contingent  remainders,  remainder,  to 


■  I 
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the  wife  for  her  jointure,  remainder  to  the  fint  and 
other  sons  of  the  marriage,  renaiBder  over  to  aeverai 
other  persons.  The  hudband  and  wife  died  without 
leaving  any  issue. 

The  plaintiff  being  heir  at  law  to  the  husband^ 
brought  his  bill  to  set  aside  the  second  conveyance 
by  the  trustees,  as  being  made  in  breadi  of  their 
trust ;  and  insisted  that  they  were  trustees,  as  wdl 
for  the  suj^ort  of  this  remainder,  as  of  the  remainder 
to  the  fint  and  other  sons ;  all  being  contingent  re- 
mainders: that  s^ch  conveyances  oqght  to  be  set 
aside,  as  had  beai  the  practice  of  the  Court. 

Lord  Harcourt  heiid  it  to  be  so,  as  to  the  first  and 
other  sons,  who  came  in  and  were  to  be  considered 
a&  purchasers  under  the  marriage  settlement  and  por- 
tion ;  and  said  it  would  be  dangerous  £br  any  trustees 
to  make  the  experiment,  for  that  it  was  most  certainly 
a  breach  of  trust  ^  and  if  it  should  ever  come  in  ques- 
tion, he  thought  the  Court  would  set  aside  such  a 
ccAveyance :  not  but  that  he  said  the  case  might  pos- 
sibly  be  so  circumstanced,  as  that  the  Court  couU 
not  relieve  against  it  Butwhere  relief  was  to  be  given 
in  su<^  case,  it  was  only  to  those  who  came  in  and 
claimed  as  purchasers,  as  the  first  and  other  sons; 
but  all  the  remainders  after,  to  the  heirs  of  the  body 
of  the  husband,  and  to  his  right  hdcs,  were  merely 
voluntary,  and  not  to  be  aided  hi  equity.  The  hill  was 
dismissed. 
Hse  ▼.  10.  A.  made  a  feofl^nt  to  the  use  of  himself  fiv 

\^. Wms.      ^  years,  if  he  so  long  lived,  remainder  to  trustees 
387.  and  their  heirs  during  his  life  to  preserve  eontiiigent 

remain.ders,  remainder  to  the  use  of  the  heirs  of  his 
body,  remainder  to  himself  in  fee.  A.  having  twa 
Qons,  he  and  the  trustees,  together  wi^  the  eldest 
son,  joined  in  a  feoffinent  and  fine  to  B.  ip  fee,  as  a 
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security  fbr  a  sum  of  mcyney.    The  eldest  son  died 

without  issue ;  the  second  brought  a  bill  to  set  aside 

the  feoffixient  and  fine. 

Lord  Coivper  said,  this  was  plainly  a  coisdingent 

remainder,  being  limited  to  the  heirs  of  the  body  ef 
A.,  who  could  have  no  heir  during  his  life  j  and  it  was 
plain  that  the  feofiment  did,  at  law,  destroy  the  con- 
tingent remainder,  in  regard  the  trustees^  who  had  the 
ireaboId»  joined.    But  it  might  be  a  questi<Hi  whether 
this  was  a  breach  of  trust  in  the  trustees.    It  was  ttu^ 
if  the  eldest  son  joined  in  a  feoffinent,  where  the  re* 
mainder  in  tail  was  limited  to  him,  it  prevented  any 
breach  of  trust  in  the  trustees.    But  here  the  limita* 
tion  being  to  the  heirs  of  t^e  body  of  A.,  who  could 
nofr^ave  an  heir  of  his  body  during  his  own  lifq ;  2  P.  Wms. 
the  joining  of  the  eldest  son  was  not  in  this  case  so  ^^' 
material ;  yet  it  seemed  hard  when  the  heir  apparent 
joined,  in  a  case  where  it  would  be  no  breach  of 
trust,  if  the  limitation  were  to  ^  eldest  son,  that  it 
^uld  be  a  breach  of  trust,  in  respect  to  the  Uw* 
tation  to  the  heir.     But  the  trusteea  appointed  to 
preserve  the  contingent   remainders  ought  not  to. 
join  in  destroying  those  remainders,  which  would  be 
acting  the  reverse  of  their  trust.    He  was  however 
of  opinion,  that  the  second  son,  though  he  had  sur- 
vived the  eldest,  had  no  right  to  a  bill  in  his  father's 
lifetime ;  for  he  neither  waa,  nor  possibly  ever  would 
be,  the  heir  of  his  father,  unless  he  survived  hi3  father, 
which  was  uncertain. 

11,  There  are  also  instances  of  a  court  of  eqipty  Sometimes 

J.        ^.  x»  J'       A-       .       J.         directed  to 

exercising  a  discretionary  power  at  directmg  trustees  join, 
for  preserving  contingent  remainders  to  join  withtke 
tenant  for  li^  or  his  $rsit  son,  in  bardng  th^  subsie^ 
quent  contingent  limitations.     This,  however,  has 
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only  happened  under  peculiar  circumstances,  eitfier 
of  pressure  to  discharge  incumbrances  prior  to  the 
settlement,  or  in  favour  of  creditors,  where  the  settle- 
ment was  voluntary,  or  for  the  advantage  of'  the  per- 
sons who  were  the  first  objects  of  the  settlement,  as 
to  enable  the  eldest  son  to  make  a  settlement  upcm 

« 

an  advantageous  marriage. 
Piatt  V.  IS.  The  defendant,  Richard  Sprigg,  made  a  mort- 

2^Voti.  303.  6^®  ^^  *^^  lands  in  question  for  the  term  of  1000 

years,  to  secure  1000/.,  and  also  confessed  a  judge- 
ment for  150/.  Afterwards,  upon  his  marriage,  he 
settled  the  same  lands  to  the  use  of  himself  for  life, 
remainder  to  trustees  to  preserve  contingent  remain- 
ders, remainder  to  his  wife  for  life,  remainder  to  his 
first  and  other  sons  in  tail,  remainder  to  his.own  right 
heirs.  There  being  no  issue  of  the  marriage,  Sprigg 
articled  to  sell  the  lands  to  the  plaintiff  who  brought 
his  bill  setting  out  these  facts  ;  a;iid  that  the  trustees 
refused  to  join,  and  the  mortgagee  threatened  to 
enter ;  pra3ring  a  specific  execution  of  the  agreement, 
and  that  the  trustees  might  join  in  conveyances. 

Sprigg  and  his  wife,  by  their  answer,  set  out  the 
settlement,  that  they  had  been  married  six  years,  and 
had  no  issue ;  confessed  the  contract  with  the  plaintiff, 
and  that  they  were  willing  to  perform  it.  The  trus- 
tees set  out  the  marriage  settlement,  and  that  they 
were  willing  to  do  what  the  Court  should  direct, 
being  indemnified. 

For  the  plaintiff  it  was  insisted,  that  the  settlement 
being  only  of  an  equity  of  redemption,  the  mortgagee 
was  not  bound  thereby,  but  might  enter  and  fore- 
close ;  which  would  bind,  though  there  should  be 
issue  afterwards  born ;  and  the  husband  not  being 
able  to  redeem,  a  sale  was  absolutely  necessary,  other- 
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wise  the  benefit  of  redemption  would  be  lost,  as  well 
to  the  husband  and  wife,  as  to  the  issue,  in  case  there 
should  be  any. 

The  Master  of  the  Rolls  (Sir  J.  Trevor)  decreed 
the  trustees  to  join,  and  to  be  indemnified,  the  settle- 
ment being  only  of  an  equity  of  redemption ;  the  wife 
being  in  Court,  and  examined  whether  she  freely  con- 
sented thereto  cm:  not. 

18.  J.  S.,  by  marriage  settlement,  was  tenant  for  Fre^n  v. 
99  years,  if  he  should  so  long  live,  remainder  to  iAb.Eq.386. 
trustees  and  their  heirs  during  his  life,  to  support 
contingent  remainders ;  remainder  to  his  first  and 
other  sons  in  tail  male ;  remainder  to  trustees  for 
500  years,  in  trust  to  raise  portions  for  daughters,  if 
there  were  no  issue  male.  J.  S.  had  issue  a  son,  who 
,  being  of  age,  and  about  to  marry,  he  and  his  father 
brought  a  bill  to  have  the  trustees  to  join  in  making 
an  estate,  in  order  to  sufier  a  common  recovery,  that 
he  might  be  enabled  to  make  a  settlement  on  his 
marriage. 

It  was  urged,  that  the  trustees  were  only  trustees 
for  the  son,  and  ought  to  execute  estates  as  he  should 
direct,  he  having  the  inheritance  in  him ;  and  that 
the  end  of  the  trust  was  to  hinder  the  father  from 
defeating  the  son  of  the  estate.  , 
,  On  the  other  side  it  was  said,  that  these  trustees 
were  not  only  trustees  for  the  eldest  son,  but  were 
designed  as  a  guard  for  the  whole  settlement ;  that 
the  mother  being  living,  there  might  be  other  chil- 
dren ;  and  for  the  trustees  to  join,  would  be  a  breach 
of  trust. 

.  There  being  a  daughter  in  this  case.  Lord  Har^ 
court  directed,  that  upon  giving  security,  for  the 
daughter's  portion,  the  trustees  should  join  in  tlie 
^^ecpvery. 
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14.  A  person,  after  mamage,  made  a  vdostary 
settlement  to  himself  for  life;  remaittda*  to  traleeii 
to  support  contingent  remainders ;  remaii^dier  to  bis 
finrt  and  other  sons  in  tail ;  remaiDd!er  to  himsdf  in 
fee.  He  afterwards  made  4t  coiiirepjrance  of  he  estsfe 
to  other  trastees^  for  payment  of  Ins  delAs. 

The  creditors  brought  their  bill,  and  inter  ^  a- 
sisted  that  the  trustees  for  presemng  -  contiageBt 
remainders  should  join  in  a  sale,  to  4efitrey  the  tm- 
tingent  remainders. 

The  cause  came  on  by  conse&t,  beibre  Sir  lesepb 
Jdc}^  who  took  time  to  consider  <9f  it ;  all^ifl^ 
that  though  in  the  case  of  ^  llioinas  TipfMaf;, 
where  trustees  had  joined  in  cuttihg  off  remuideR, 
onsated  by  a  Toluntary  settiement,  the  Oawti  <»  t 
faiU  iiroiuqgbt  by  a  reoaote  relation^  had  feliised  to 
pmrisk  tiiem,  as  dsttti^coshiiig  bet^w^ekn  a  volufilsiy 
settlemtSRtand  mit  made  on  a  vdliiable  ccmsideratron; 
fA  he  had  mot  ^knowii  k  precede  whei^e  the  (j^ 
ever  decreed  the  trustees  to  join  in  destroyifig  ^ke 
centdxigent  Tenudndtm.  This  tesAg  the  reverse  of 
the  purpose  for  which  di^  weite  at  £n(t  im^dtuted. 

\5.  Upon  the  ina»jage  ^  the  pteintM^  Utr.  Wffi- 
nington/^d  s^as4he  eld^t  Mn^tf  S&  i'rtfusB  9%i- 
nington,  tl^e  family  e»tKte  was  settied  u^  ^ 
phriAtiff  fto-  !99  y^s,  iS  lit  sho^  so  long  ^t^^ 
mainder  to  trustees  dttfihg  ins  Wty  rtnaaidd^  tatt^ 
first  and  lother  Soils  *of  that  ihaftk^  in  tail  infe 
remainder  t5  the^^t  and  c^dier  sdns  '6i  ktijifii^ 
matriage,  remainder  dver. 

Mr.  Winnington  had,  by  his  lady,  who  was  ^^ 
doad,  one  S(hi  ^f  ag6,  and  for  whose  nianiage  fae  was 
in  treaty.  The  ^urwing  trustee  for  pfesen«g  cofl- 
tingent  remamders  bdti^  dead,  leaving  an  iiiKaflt  beifi 
Mr.  W.  and  his  son  brought  a  bill  against  hiiSi  p^' 
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ing  that  iie  mi^t  be  directed  to  join  in  making  a 
tenant  to  the  pttecipe,  in  order  to  a  common  reco* 
very  for  making  a  setttemenl  on  die  son's  maniagt. 

On  the  hearing,  Lord  Parker  declared,  that  the 
trustee  being  appointed  to  preserve  contingent  re- 
mainders, and  here  being  a  vested  remainder  in  tdil^ 
if  this  ifert  for  the  good  <^  the  family,  he  did  not  see 
btft  such  trustee  might  lawfully  j6ih  ;  and  referred  it 
to  the  Master  to  state  whether  this  was  for  the  good 
of  the  fitmily. 

iThe  Ma^er  reported,  that  the  son  was  in  treaty  for 
the  marriage  above  mentioned ;  thiit  it  was  a  benefi- 
cial marriage  for  the  family ;  hixd  that  it  >wa^  necesisary 
a  new  settlement  should  be  made  of  the  estate,  wtiich 
could  not  be  done  without  a  recovery,  p 

LotA  l^airker  said,  it  might  be  greatly  mischievous 
to  a  family  if  such  a  truirtee  should  stand  out,  and  not 
join  with  the  father  hnd  son  in  cutting  off  the  old 
settlement,  and  making  a  new  one.  This  was  plainly 
for  the  benefit  of  the  family ;  for  by  the  intended 
settlement  the  son  ^was  to  be  but  tenant  for  life, 
instead  o^f  tenant  in  tail,  so  that  it  was  a  means  of 
preserving  the  esttaite  longer  in  the  fam3y ;  also  the 
wiife  of  Mr.  Witiningtoh  the  fMbfer  being  dead,  there 
was  an  end  of  the  contingent  remainders  by  that  mar- 
riage}  a6  to  any  remainders  by  another  marriage,  no 
remainder  not  in  esse  ought  to  be  so  much  regarded 
as  the  reminder  in  tail,  winch  was  actually  vested  in 
Mr.  Wimiington  tile  son.  He  therefore  directed  tiiat 
the  trustee  should  join  with  the  father  and  son,  in 
orde/  to  mak&  a  new  settiement ;  and  that  the  Master 
should  direct  a  proper  conveyance,  in  which  the 
trustee  should  join. 

16.  But  howevertheCourt  of  Chancery  may  judge  SachDirec- 

it  proper  to  direct  trustees  to  concur  in  destroymg  Srcsrefiwed. 
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contingent  remainders,  under  circumstances  like 
those  in  the  above  cases ;  yet  it  has  repeatedly  dmed 
the  same  interposition  in  cases  where  such  ingredients 
were  wanting. 

17*  By  a  marriage  settlement  lands  were  limited 
to  the  husband  and  wife  for  life,  remainder  to  trustees 
to  preserve  contingent  remainders,  remainder  to  their 
first  and  other  sons  in  tail  male.  The  husband  zai 
wife  having  been  married  twelve  years,  and  no  issu^ 
and  the  husband  being  in  debt,  they  brought  a  biB, 
praying  that  they  might  be  enabled  to  seU  part  of 
the  lands  for  the  payment  of  them ;  to  which  tk 
trustee  consented,  provided  he  might  be  indem- 
nified. 

'Biough  it  was  urged  that  there  were  precedents 
of  like  cases,  yet  Lord  Keeper  North  refused  to  make 
any  such  decree ;  saying,  he  had  known  people  mar- 
ried near  twenty  years  without  issue,  who  after  had 
children. 

18.  By  a  settlement  on  the  marriage  of  the  defend- 
ant, John  Lawton,  senior,  lands  were  limited  to  bis 
use  for  99  years,  if  he  should  so  long  live,  remainder 
to  trustees,  of  which  Mr.  Montague  was  the  survivofi 
for  the  life  of  John  Lawton,  senior,  to  preserve  con- 
tingent remainders,  remainder  to  his  wife  for  life 
remainder  to  the  first  and  other  sons  of  the  marriage 
in  tail  male,  remainder* over. 

The  wife  was  dead ;  and  the  defendants  Edwani 
and  John  Lawton  were  the  only  issue  of  the  marriage* 
John  Lawton  the  father  having  mortgaged  the  ]p 
mises  to  the  plaintiff,  and  Edward  Lawton  tbe  sm 
being  come  of  age,  the  father  and  son  entered  into 
articles  with  the  plaintiff,  and  thereby  covenanted 
that  they  would  sufier  a  recovery,  and  >  procure  J^^* 
Montague  the  surviving  trustee  to  join  therein-  ^ 
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MK  Montague  refusing,  the  plaintiff  brought  his  bill 
to  compel  a  specific  performance  of  the  covenant, 
ind  that  Mr.  Montague  might  join  in  suffering  the 
recovery. 

,  Lord  King  asked  if  the  younger  brother  would 
consent  that  the  trustees  should  join;  being  told  that 
he  refused,  he  said  he  would  not  decree  the  trustee 
to  join  ;  for  that  he  would  not  take  away  any  man's 
right.     It  was  insisted  that  the  same  was  done  in  the 
case  of  Winnington  v.  Foley,  to  which  he  said  he  *°*®»  f^^* 
would  also  do  so,  were  the  like  case  to  come  before 
him :  In  that  case  the  trustee  was  decreed  to  join,  in 
order  to  preserve  the  estate  in  the  family ;  but  in  the 
principal  case  they  would  have  the  same  done  with  a 
view  only  to  alien.     The  bill  was  dismissed. 
•  19.  A  bill  was  brought  to  compel  trustees  to  join  Symmance 
in  a  sale,  which  would  destroy  the  contingent  re-  I'^tk.  613. 
mainders  in  a  settlement,   the  limitations  of  which 
were  to  the  husband  for  99  years,  if  he  so  long  lived,^ 
remainder  to  the  wife  for  her  life,  remainder  to  trus- 
tees to  preserve  contingent  remainders,  remainder  to 
the  heirs  begotten  on  the  body  of  the  wife,  remainder 
to  the  heirs  of  the  husband.   And  the  first  declaration 
under  it  was,  that  it  was  the  intention  of  the  settlement 
to  make  a  provision  for  the  children  of  the  marriage. 
.  Lord  Hardwicke  said  there  were  many  cases  in 
which  the  Court  would  compel  trustees  to  join  in  such 
a  conveyance  as  would  destroy  contingent  remain- 
ders ;  but  then  it  must  be  in  some  measure  to  answer 
the  uses  originally  intended  by  the  settlement  j  and 
had  been  usually  done  in  the  case  of  old  settlements 
only,  as  in  Winnington  v.  Foley.    But  he  believed  ^^^^»  J  ^'^^• 
there  was  no  instance  where  they  had  compelled  such 
trustees  to  join  with  a  father,  termor  for  99  years, 
and  his  son,  to  sell  the  estate. 
Vol.  II.  Cc 
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Woodhouse  20.  Sir  John  Hoskins  devisi^  his  leal  eai^ite  to  \k 
MSS^^lfra,'  ^1^*^  son  Beonett  Hoskimfof  9ft yeara,  if  ke should 
3  Atk.  22.      so  long  live,  ipemainder  to  trustees:  dnuiDg  iJie  life  of 

Bennett,  to  preserve  contingent  remainders,  remaii- 
der  to.  the  first  and  other  sons  of  Burnett  in  tailMie, 
remainder  to  the  testator's  second  sob  Huageifbrd 
Hoskins  for  99  years,  if  he  should  so  long  live^  re- 
mainder to  trustees  during  the  Hfe  of  Hungerfoid,  to 
preserve  contkigent  remainders,  resiamderto  his.  first 
aad  other*  sons,  in  tail  m^le,  with  like  remaindecs  ta 
his  younger  sons,  remainder  to  his  own  right  hBia; 
and  the.  testator  empoweced  his  sqhs  to  revc^  the 
uses  limited;  by.  his  wilU  and  to  appoint  new  usft 
provided  they  limited  the  same  to 'their  sobs  far  99 
,  years,  andi  in  srtarict  settlement ;  with  several  otbr 
powers^  and^  duiections  fin:  the.  efiectuating  his  ioten- 
tion  of  preserving  the  estate  in.  his  family* 

Bennett  Hoskins  died  without  issue ;.  the  defeidr 
a,nt  Sir  Hunger&rd.  Hoskins  ooming  into  possession 
of  the  estate,  had  issue  an  only  son  Chandos  Hoskin» 
who  had  attained>hi&  age  of  21^;  and  borrow:edfsevenl 
sums  of  money  from,  the  plainti£&^  for  w^iich  be  and 
his  son  became,  bound.  Soon,  after  the,  sonfs  being 
thus  bound  for  his  falliery  artidies  wi»re  ent^ed  into 
between  S& Hungerfordandi Chandos Bbs^nsoDtfae 
one  part,  andt  the  plainti£&  on.  the  otheiv  whereby, 
aflter  reciting,  the  debts,  and^that  Chandos.  was  booiKl 
for  the  payment  of  them,  as  surety  for  his  fadKr, 
Sir  Hungerford  and.  Chandos  covenanted  with  the 
plaintifis  to^convey  the  estate  in .  question  to  them  ^ 
their  heirs^  upon  trust  to  sell,  the  same^  aIld^apply 
the  money  to  the  payment  of  tfaqtr.  debts,  and  to  pd? 
the  surplus,  thereof  to  Sir  Hui^erford. 

The  bill  was  brought  a^nst  Sir.  Hungerford  and 
Chandos  for  a  specific  performance  of  the  article} 

lO 
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and  fiker«riis€(  agarkift  fte  b^k^  ^  tlif0  survivinjg  traftte* 
fov  preiservifig  c^^tltikij^diit  #ili«iAii^dersy  tbii  he  sbonid 
jOitt  iti  al  coifveyanee  fiir  iKMklirg  si  tdnMK  to  tk^pret-^ 
cipe,  iti  order  ta  tb«  stsffei^kig  a  refM/ytfty  *y  and  adlio't6 
ba^e  the  pow^r'  of  i^et^ciiti^)^  declaf  ^  void  as  to  aH 
th€{  femain^d^^tii^ii  iMd^r  the  w^  of  Sir  J<^iv 
Hoskins. 

1/^rd  Hai^d^ricke.-^^  IldA  ffa^  eafse^  d^ipefided  apoti 
the  ik^wer  o^  reVbdsition,  I  should  Rot  httV^  d^^c^  . 
mii^  it  witboM  thd  assistance  o#  the  Juc^e^  ^  but 
the  pluvious'  pcnn*  k,  Whether  the  Goiirt  wilt  corn- 
el the'  t^st^es  to  join  in  eitobling  &it  father  ami 
sioii  to  svfSef  a  recovery.  Indeed  thus  iHuch  iis6' 
may  be  madfe  of  the  power  of  revocirfion,  that  it 
plainly  shews^  Sir  John  Hoskins  intended  to  make  as^ 
strict  a  settlement  as  he  could,  and  to  pi^^iH^  the 
estate  in!  his-  name  and  blood  as  Ibhg  as  h^  Was 
able ;  and  where  clauses  of  this  nature;  teiidifig  to 
perpetuities,  have  been  inserted  in  deeds  or  wills,  it 
htks  been  a  prevailing  iftotive  with  the  CoUrt  to  supply 
defects,  in  (>ther  part«  of  the  deeds  or  wills. ;  aild 
to  make  sis  strict  a'  settlement  as  possible ;  as  was  done 
by  Lord  Cowper  in  Stamford  and  Sir  J.  Hobart*s  case  3  Bro.  Pari, 
upon  Seijeant  Maynard's  will,  where  trustees  to  pre- 
serve contingent  remainders  were  inserted'  by  the 
Court. 

"It  has  beisn  admittdd  in  the  present  case  that  there 
is  no  precedent  for  such  a  decree  as  is  prayed  by  the  ^ "' 
bin ;  and  I  do  riot  think  the  present  case  such  as  will 
warrant  me  iri'  making  one.  Trustees  of  this  kind 
have  often  been  called  honorarv  trustees,  i.  e.  that 
such  a-  trust  is  reposed  in  them  as  they  may  exerciste 
at  discretion  j  and  that  thetefore  the  Court  ought  not 
fe  consider  them  as  guilty  of  a  breach  of  trust  for 
such  exerbise  of  their  discretion.    But  sinCe  the  case 

Cc  2 
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ante,  §  7.       of  Mansel  v.  Mansel,  where  it  was  determine  to  be 

a  breach  of  trust,  and  to  affect  a  purchaser  with  no- 
tice, that  notion  ha^  been  laid  aside.  I  will  not  say 
that  the  Court  would  decree  the  trustees  joining  in 
such  a  case  as  the  present  to  make  a  tenant  to  the 
pr€Bcipei  a  breach  of  trust  in  them ;  that  being  a  quite 
different  question. 

^^  It  has  been  said  that  this  kind  of  settlement,  where 
-the  father  is  made  but  tenant  for  years,  is  very  incon- 
venient, and  tends  to  perpetuities ;  but  I  do  not  kaow 
that  this  doctrine  has  been  ever  laid  down  by  the 
Court.  To  some  public  purposes  these  settlements 
may  be  inconvenient ;  however,  they  were  formerly 
very  common,  and  no  objection  made  to  the  propriei? 
of  them.  Now  what  was  the  reason  of  such  a  limi- 
tation J  most  certainly  to  preserve  the  estate  longer 
from  alienation  than  if  the  father  was  made  tenant  for 
life ;  because  in  this  last  case  the  father  and  son  might 
pass  by  the  trustees,  and  suffer  a  recovery  without 
them  ;  and  therefore  the  estate  was  limited  for  yean, 
to  prevent  that  consequence  :  and  also  for  that  the 
son  being  greatly  under  the  father's  power  for  his 
maintenance,  the  father  might  distress  and  force  him 
to  join  in  selling  the  estate,  where  the  freehold  is  io 
the  father ;  whereas  by  vesting  the  freehdd  in  trus- 
tees, that  consequence  is  likewise  avoided.  Now  the 
occasion  for  suffering  a  recovery  in  the  present  case  is 
considerable.  It  is  not  for  the  making  any  marriage 
settlement,  nor  upon  account  of  any  particular  mis- 
fortune in  the  family,  nor  for  payment  of  the  son's 
debts,  but  for  payment  of  the  father's ;  the  son  UH 
only  a  surety  for  the  father,  and  entering  into  bonds 
but  just  before  the  making  of  the  articles ;  and  it  is 
very  probable  the  estate  was  settled  in  this  manner 
by  Sir  John  Hoskins  to  guard  against  the  very  event 
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of  the  son's  being  drawn  into  a  sale  of  the  estate  for 
payment  of  the  father's  debts.  It  has  been  said  that 
the  son,  as  tenant  in  tail,  is  owner  of  the  estate,  and 
that  it  is  not  necessary  to  make  the  subsequent  re- 
mainder-man party  to  bills  relating  to  his  estate.  But 
where  a  man  is  only  tenant  in  tail  in  remainder,  and 
has  not  the  freehold  in  him,  I  do  not  think  he  is  to 
be  considered  as  owner ;  and  in  all  cases  the  owner  of 
the  freehold  must  be  before  the  Court. 

**  The  precedents  of  decreeing  trustees  to  join  in  suf- 
fering recoveries  are  not  many,  and  have  not  gone 
so  far  as  the  present  case.     In  that  of  Mr.  Winning-  ante,  §  ir>. 
ton,  the  end  was  the  making  a  marriage  settlement, 
which  was  carrying  on  the  donor's  intention,  and  not 
to  put  the  estate  out  of  the  family.    It  was  objected, 
that  the  trustees  joining  with  the  father  would  be  no 
breach  of  trust  in  them,  and  that  the  Court  would 
not  decree  them  to  make  satisfaction,  nor  affect  a 
purchaser  with  the  trust ;  and  that  therefore  what  is 
prayed  by  the  plaintiiis'  bill  should  be  decreed :  but 
there  is  a  medium  between  the  two  propositions,  for 
the  Court  will  not  always  decree  a  man  to  do  what 
would  not  possibly  be  a  breach  of  trust  in  him  if  he 
did  it.  The  reasons  and  motives  of  a  trustee's  joining 
would  be  considered  in  determining  whether  he  was 
or  was  not  guilty  of  a  breach  of  trust.     But  as  the 
trust  in  question  was  most  probably  created  to  pre- 
vent the  father  and  son  from  selling  or  disposing  of 
the  estate,  as  soon  as  he  came  of  age,  t.-e  decreeing 
the  trustees  to  join  in  suffering  a  recovery,  would  be 
decreeing    them  to  act  directly  contrary   to  their 
trust"  The  bill  was  dismissed. 

21.  Francis  Barnard  devised  freehold  and  copyhold  ^°^^  ^* 
estates  to  T.  C.  Barnard  for  99  years,  if  he  should  i^o  Amb.%74. 
long  live,  remainder  to  the  defendant  Large  during  2^^-  Wms. 

^  C  c  3 
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thelife^T.  C,  Bwiwdt  « tiwt  to  pKjierv©  c<wlwr 
ge&t  n3maindier9»  ramainder  tp  t^  lint  wd<7tb<v§w 
of  T.  C.  B(irf9idrd  in  t»\l  mfde.  remmn^V  to  Jr  Waft 
in  fee*  T*  C  Bamurd  had  isw^  oi4y  oq/^  sgp,  who 
attained  ^1  years,  the  father  j^nd  9on  filed  ^  bill 
against  large  th^  trust^e,  and  Wall  the  remainder 
man,  stating  that  they  were  desirous  of  3P^riDg » 
necovery,  and  pf  limiting  the  estate  so  £^  to  pres^rvp 
the  contingent  r^ip^inders  to  the  second  and  otlt^ 
sons  of  X  C.  Barnard ;  and  praying  th^t  I^aige  ik 
tiriist^  might  he  decreed  to  join  in  ma](ing  a  tenant 
te  the  pmoipe  for  thfit  purpose  j  submitting  to  dedw 
the  uses  pf  the  recovery  to  the  second  ^nd  other  som 
gf  T.  C*  Bwnardi  by  way  of  contingent  remainder^ 
as  limits  by  the  will  i  and  to  limit  an  estate  to  z 
trustee,  for  the  purpose  of  supporting  and  preserving 
those  cpntingent  remainders^ 

iSSr  T<  Sewell,  M.  R.,  observed,  that  with  ^pect  to 
remainders  to  remote  relations  in  settlements*  where 
thci  persons  to  whom  they  wer^  limited  were  not  the 
iffiCunediate  objects  of  the  parties,  or  where  they  stand 
in  opposition  to  the  first  tenant  in  tail,  desiring* 
rfiaa^nable  benefit,  consistent  with  the  intentions  of 
th^  qreatQr  pif  the  limitationii  their  pretensions  hi 
not  h^en  much  c(m$idered }  but  in  the  present  case 
all  took  as  volunteers^  and  were  all  equally  to  be 
attended  to.    He  then  considered  the  several  cases 
on  this  subject,  and  said>  that  from  a  view  of  theoo 
all  it  seemed,  that  when  the  eWe;5t  son,  tenant  in  tail 
is  of  age,  and  about  to  maifry,  and  thereby  continue, 
In^^ad  of  destroying  the  purposes  of  tiie  settlemect, 
and  in  some  cases  where  there  has  been  particular 
distress,  under  particular  cirQumstancjes^  which  ought 

t#  have  indeed  the  trustee  to  joint  the  Court  had 
ifttecfered,  otherwise  not  That  in  the  pjpjndpal  case 
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lie  was  called  upon  to  disturb  the  testator's  diflposi- 
tion^  merely  for  tibe  sake  of  disturbing  it ;  for  which 
he  .saw  no  reason }  and  dismissed  the  bill  with  costs. 
22.  It  is  observable^  that  in  the  two  last  cited  cases^ 
a  distinction  was  made  between  punishing  trustees 
for  joining  to  destroy  contingent  remainders,  and 
compelling  them  to  jdn.    This  distinction  seems  tb 
flow  from  the  suppo^ng  any  discretion  at  all  in  the 
trustees;  because  there  may  be  circumstances  suf- 
ficient to  justify,  though  short  of  an  obligatory  call 
for  such  an  exercise  of  their  discretion^     And  Mr« 
Feame  has  observed^  that  however  this  may  be,  it  c^^^*  ^^^^ 
seemed  the  safest  way  for  trustees  not  to  act,  except 
in  the  clearest  cases,  without  the  direction  of  the 
Court  of  Chancery ;  and  recommends  to  their  dis« 
cretion  the  words  of  Lord  Harcourt  in  Pye  v.  Gorge^ 
**  That  it  would  be  a  dangerous  experiment  for  trus-  2  P.  Wms. 
tees  in  any  case  to  destroy  remainders^  which  the^ 
were  appointed  by  the  settlement  to  preserve." 

23.  In  the  following  mod^n  case  it  was  held,  that 
trustees,  to  preserve  contingent  remainders,  joining 
in  a  recoveryi  was  no  breach  of  trust 

24.  Upon  a  bill  for  the  specific  perfbrmance  df  a  ^^^y  ^• 
contract  for  the  sale  of  an  estate^  an  objection  was  i6  Ve8/28d. 
taken  to  the  Master's  report  approving  c^  the  title. 

The  abstract  stated  indenrtures  of  lease  and  release 
in  1693,  previous  to  the  marriage  of  Willi^ni  Letinz 
and  Anne  Bucki  by  which  Sk  Creswell  Levinz,  and 
William  Levinz^  his  son  and  heir  apparent,  conveyed 
to  trustees  and  their  heirs,  to  the  use  of  William  Le« 
vinz  for  99  years^  if  he  so  long  lived,  with  r^maindet 
to  trustees  and  their  heirs  for  the  life  of  William  Le* 
vinz,  in  trust  to  preserve  continent  remainders ;  re^ 
mainder  to  tiie  first  aoid  otHei^  sons  of  the  ifiarrilage  in 
tail  male ;  remainder,  in  case  William  Levinz  idu>uid 

C  c  4  ' 
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die  without  leaving  any  issue  male  then  bom  and 
alive,  and  leaving  his  wife  with  child,  to  such  after- 
bom  child  or  children,  if  a  son  or  sons ;  remainder  to 
William  Levinz,  brother  of  Sir  Creswell  Levinz,  for 
120  years,  if  he  should  so  long  live,  remainder  to 
trustees  to  preserve  contingent  remainders ;  remain- 
der to  his  first  and  other  sons  in  tail  male ;  remainder 
to  Sir  Creswell  in  fee.  The  issue  of  the  maniage 
was  one  son,  William  Levinz,  who  attained  the  age 
of  21  in  1734,  and  three  daughters,  one  of  whom 
died  unmarried. 

The  abstract  further  stated,  that  by  indentures  of 
bargain  and  sale  in  1734,  William  Levinz  and  h^ 
son,  and  the  heir  of  the  surviving  trustee  for  preserv- 
ing contingent  remainders,  conveyed  to  a  tenant  to 
the  prcecipej  for  the  purpose  of  sufiering  a  ^coveiy, 
to  enure  to  the  use  of  William  Levinz  the  father  for 
life,  remainder  to  the  son  in  tail  general,  remainder 
to  the  right  heirs  of  the  father ;  with  power  to  the 
father  and  son  jointly,  or  the  survivor,  to  revoke  the 
i^ses,  and  to  sell,  or  declare  new  uses. 

The  plaintiff  was  seised  in  fee  under  conveyances 

< 

and  devises  derived  from  this  title.  The  objection 
was,  that  the  heir  at  layr  of  the  surviving  trustee  for 
preserving  contingent  remainders  in  the  settlement  of 
1693,  had  been  guilty  of  a  breach  of  trust  in  joining 
with  William  Levinz  the  father  and  his  son  in  the 
deed  of  1734,  for  making  a  tenant  to  the  pnecipe,  for 
suffering  a  recovery  of  the  estate,  and  thereby  destroy- 
ing the  remainders,  unless  the  plaintiff  could  show 
that  William  Levinz  the  younger  was  dead  without 
issue ;  and  also  that  there  was  a  failure  of  issue  male 
of  William  Levinz,  the  nephew  of  Sir  Creswell ;  and 
also  that  Sir  Creswell  did  not  by  his  will  dispose  of 
the  reversion  in  fee. 
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-    Lord  Eldon  said,  it  was  agreed  on  all  sides  that  a 
good  legal  title  to  the  estate  could  be  made.    The 
questioi:!  was,  whether  under  the  circumstances,  that 
title,  good  at  law,  would  also  be  a  good  equitable 
title  ;  or,  putting  it  in  another  shape,  whether  there 
was  in  the  year  1734  such  a  breach  of  trust  commit- 
ted, in  the  execution  of  the  conveyance  of  that  date, 
that  supposing  any  person  descended  from  the  son  of 
William  Levin2,  that  person  could  now,  allowing  for 
all  incapacities  of  infancy,  or  otherwise,  claim  under 
the  instrument  executed  in  the  preceding  century ; 
and  insist  in  this  Court,  that  there  was  that  sort  of 
breach  of  trust  upon  which  he  could  say  that  the 
equitable  estate  belonged  to  him,  however  good  the 
legal  title  might  be  in  the  vendor.     Without  going 
into  all  the  particulars   that   might  constitute  the 
equitable  title,  he  would,  for  the  purpose  of  this 
question,  suppose  that  a  person  did  exist  who  might 
raise  the  question,  notwithstanding  the  lapse  of  time. 
After  stating  the  several  cases  on  this  point,  his 
Lordship  said,  the  diflSculty  turned  upon  this,  whether 
it  could  be  represented  as  the  object  of  a  suit  in 
equity  to  compel  trustees  to  do  that,  which  they 
ought  not  to  do  without  a  suit ;  and  his  notion  was, 
that  the  act  which  they  were  decreed  to  do,  should  be 
such  as  they  ought  to  do.     On  what  other  principle 
oould  a  suit  be  entertained.     The  proposition  which 
appeared  in  treatises  on  this  subject,  most  justly  re- 
garded with  reverence,  that  trustees  were  never  to 
join  without  the  direction  of  the  Court,  was  the  result 
of  great  caution,  but  amounted  to  this,  that  the  Judges 
of  the  Court  of  Chancery  were  the  trustees  to  pre- 
serve all  the  contingent  remainders  in  the  country, 
and  no  one  could  say  what  was  to  be  done  till  a 
decree  had  been  obtained.     If  the  Court  meant  to 
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sajt  trustfees  to  preserve  contingent  remamders  shoott 
never  join  without  a  previous  directio]i»  that  pn^ 
sition  ought  to  be  firmly  and  boldly  stated^  otbmni 
trustees  were  left  exposed  to  all  the  ves:ation  to  wid^ 
the  demands  of  families  would  make  them  liable,  dl 
to  the  difficulty  of  d^;ermiiiing  whether  a  court  of 
equity  would  direct  them  to  join»  or  would  intetpM 
more  or  less  to  defeat  the  act,  and  make  them  n^ 
sponsible.  That  was  a  situation  in  which  trusM 
ought  not  to  be  placed ;  and  up<m  such  terns  no 
person  would  be  very  ready  to  lend  himself  to  tl» 
most  laudable  purposes  of  family  settlement,  ^tiMnl 
a  previous  direction.  The  principle,  therefore,  codJ 
not  be,  that  the  absence  of  that  sanction  made  tbr 
act  a  breach  of  trust. 

With  r^ard  to  the  questions  in  this  case»  whether 
the  Court  ought  to  have  declared  the  act  of  these 
tnultees  a  breach  of  trust  in  1734 ;  and  whether,  sup 
posing  there  were  any  issue  of  William  Levinz,  tk 

.  nephew,  existing,  they  could  complain  of  the  bread 
of  trust  committed  at  that  time ;  he  could  find  ^ 
decree  that  considered  the  act  of  the  trustees  jdxisf 
for  such  a  pxupose  a  breach  of  trust.  They  in  17^^ 
joined  the  father  and  son,  to  limit  the  estate  to  the 
father  £cfr  life,  instead  of  99  years,  with  remainder  to 
the  son  in  tail  general,  instead  of  tail  male,  ^th(H2t 

'  any  remainder  to  the  subsequent  issue  of  that  stf* 
riage,  celebrated  m  1693 ;  and  the  existence  cifoixa^ 
issue,  therdfore,  not  very  probable ;  and  also,  without 
any  remainder  to  the  possible  issue  of  any  other  n»f- 
riage,  the  ultimate  remainder  was  at  once  limited  to 
th&  father  in  fee,  with  a  power  of  revocation,  and  the 
subsequent  variations  of  that,  at  a  period  wfaen  uo* 
doubtedly  a  valid  recovery  might  have  been  su^^ 
without  the  trustees,  viz.  after   the  death  of  ^ 
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bdher ;  4iie  immediate  puipoae  being  to  limit  part 

9f  the  estate  in  possession  to  the  aon^  having  attaiiMd 

the  age  of  21,  not  appearing  to  have  any  other  main- 

tenanoe,  and  giving,  aa  Jx>xd  Hanx)urt  had  done  in 

ft  much  stronger  case,  to  the  sister  maintenance,  and  Frewin  v. 

%  portion  on  maniage ;  ibe  subsequent  object  being  ^ef  ul! 

Ip  tme  money,  not  for  the  Other's  debts,  but  the 

ton's ;  and  the  subsequent  Jimitations  all  extending 

the  estate  to  the  sons  bf  that  son,  if  any. 

Under  these  circumstances,  he  could  not  conceive 
that  any  complaint  at  that  time  could  bring  before 
bim  a  case,  upon  which,  collecting  the  purpose  from , 
Ae  use  actually^  made  of  the  recovery  in  1794s  he 
»bauldt  by  the  application  of  the  doctrines  laid  down, 
BQ  little  to  be  reconciled,  be  driven  to  the  conclusion 
&at  this  was  not  a  case  in  which  he  was  called  upon 
to  decree  a  breach  of  trust,  but  involving  a  very  dif- 
ferent consideration,  whether  the  trustee  was  to  be 
made  req>onsible,  or  that  it  was  by  any  means  pro- 
bable that  this  could,  against  a  purchaser,  be  declared 
a  breach  of  trust,  on  the  irround  of  notice.    His  Bisooe  v. 
opiaion  was^  thitt  he  could  not  hold  that  doctrine ;  |  %J^X  B. 
and  he  should  say,  with  Sir  Thomas  $ewell»  let  the  '^^• 
law  take  place. 

25.  Trustees,  to  preserve  contingent  remainders.  Bound  to 
are  not  only  bound  to  preserve  aU  the  limiutions  5^^^  ^^ 
created  by  the  settlement^  but  also  to  protect  the  in-  Mioes,  &c. 
beritance,  and  to  keep  it  as  entire  as  possiblct    Now^ 
as  the  inheritance  consists  of  land^  timber,  mioes, 
&c.,  all  these  are  under  the  protection  of  the  tnietees ; 
and  in  the  execution  of  this  trust  they  are  entitled  to 
every  assistance  which  a  court  of  equity  can  afford  . 
tbem.    And  where  there  is  a  limitati<m  to  trustees 
to  preserve  contingent   remainders^  tlie  Court  of 
Chancery  will  not  permit  a  tenant  for  99  years,  if  he 
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•  • 


shall  so  long  live,  to  join  with  the  person  entitfed  li 
the  inheritance  for  the  time  being  to  cut  ixm 
timber. 

This  doctrine  is  laid  down  by  Lord  Hardwicke  i 
a  case  lately  published  from  his  own  manusa^ 
and  which  contains  so  much  learning,  that  it  aUt 
be  transcribed  entire,  as  it  would  be  impossOiIe  ti 
abridge  it  without  omitting  some  material  obsen^ 
ations. 

Garth  V.  26.  Richard  Bovey  Garth  being  tenant  for  91 

Dickens,  I83ly®^^^»  if  he  should  SO  long  live,  witliout  impead^ 

ment  of  waste,  voluntary  waste  excepted,  with  le^ 
mainder  to  trustees  during  his  life  to  preserve  cofr 
tingent  remainders,  remainder  to  his  first  .and  oAer 
sons  in  tail  male,  with  the  ultimate  remainder  to  Sf 
John  Hind  Cotton  in  fee ;  and,  having  no  children 
he  entered  into  an  agreement  with  Sir  John  BGni 
Cotton  for  cutting  down  part  of  the  timber  Afli 
standing  on  the  estate,  the  money  to  arise  from  sock 
timber  to  be  divided  between  Bovey  and  Sir  J.  ft 
Cotton. 

A  quantity  of  timber  was  felled  in  consequence  rf 
this  agreement,  and  Sir  J.  H.  Cotton  received  a  part 
of  the  money. 

Some  years  after,  Bovey  had  a  son,  who,  after  the 
death  of  his  father,  suffered  a  recovery,  and  filed  hi 
bill  against  Sir  J.  H.  Cotton,  praying  a  satisfaction 
for  so  much  as  he  had  received  of  the  money  which 
arose  from  the  sale  of  the  timber. 

Lord  Hardwicke. — ^Upon  this  case,  the  general 
question  is,  whether  the  plaintiff*  is  entitled  to  satis- 
faction for  so  much  as  Sir  J.  H.  Cotton  received  oot 
of  the  inheritance  by  the  fall  and  sale  of  timber  before 
the  plaintiff  came  in  esse,  and,  consequently,  before 
he  had  any  estate  in  him  in  the  land,  and  whilst  the 
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emainder,  which  vested  in  him  afterwards,  rested  in 
nere  contingency  or  possibility. 

This  had  been  admitted  at  the  bar  to  be  entirely  a 
lew  question,  upon  which  there  was  no  precedent, 
md  which  had  never  been  brought  into  judgement 
)efore :  that  the  plaintiff  could  have  no  remedy  at 
law,  either  in  his  own  name,  or  in  the  names  of  the 
trustees  to  preserve  contingent  remainders ;  but  that 
the  only  possible  remedy  was  in  a.  court  of  equity. 
This  made  made  it  necessary  for  the  Court  to  proceed 
with  great  deliberation  before  a  decision  was  made, 
which  would  be  the  first  precedent,  ailer  the  invention 
of  trustees  to  preserve  contingent  remainders. 

In  ord«er  to  determine  whether  the  plaintiff  was  en- 
titled to  relief,  it  would  be  necessary  to  take  several 
matters  into .  consideration ;  to  lay  down  some  that 
were  plain,  and  to  clear  and  establish  others,  that  ap- 
peared more  doubtful. 

First,  That  tiie  stripping  this  estate  of  the  thnber 
was  a  wrongful  act,  was  clear  from  the  nature  of  the 
limitation^.  The  plaintifPs  father  was  only  tenant 
for  years,  punishable  for  wilful  waste,  and  h^d  no 
present  right  to,  or  interest  in  the  timber,  other  than 
the  mast  and  shade^  and  necessary  botes.  The  de- 
fendant's fatiier  had  no  present  right  to  cut  it  down, 
but  in  his  turn  according  to  the  order  of  limitation* 
It  was  true,  the  inheritance  was  vested  in  him,  sub- 
ject to  open  and  let  in  the  contingent  remainder, 
when  a  son  should  come  m  esse ;  and,  in  that  quality, 
the  timber  part  of  the  inheritance  was  vested  in  him ; 
but  he  had  no  present  right  to  take  and  use  it.  The 
trustees,  who  were  seised  of  the  freehold,  might  have 
restrained  him  by  inj  unction ;  and  the  plaintiff's  father 
nwght  have  brought  an  action  of  trespass  against  him 
for  his  entry  and  tortious  act.    Further,  it  was  the 
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dttt^^of  die  plaintiff'^  fiidier  satohai^done,  notcalf 
in  respect  of  the  trespass  vqpoahmnel^  which  he  mi^ 
hftvd  Waived,  but  m  respect  of  the  piivity  ^riiicfc  wai  I 
in*  csqpeetaAcy  between  the  tenant  for  yeais  and  thr 
contingeaat  reniJEiiodeir^iBan^-  when  he  should!  eomear- 
enc^.  im  between  the  tonaiit  for  }nsars  and  the  IcsBSEf^ 
or  liie  rcnuunderf-man  of -the  ijiherttaace,  these  wast^ 
pidvity :  and*  hefooe  tiie  statute  ef  fuik  emptores  kr* 
ranmti  a  teniw  arose,  and  Ithisr  madb  a  tenant  ftf 
)9eai»  a<  kind  of  fidkidar}?^  finr  the  leasar,.  or  the  » 
nMluider<anan^  wh:o-  stoodr  in)  his  phuce;     As  this  ad 
una.  wronglid^  hoth  im  tJhe  pkhriaffs  fiitkec  aoid  Sr  J.' 
H.  CottoQy  SNK  this' wtrong' was  commstted)  colkesprif^ 
belvvMn  thmn^;^  and.  it  iMs  plain  and)  sfdf-evident^  diat 
this  wfoi^^  et)Unm:  tBanaaclion  had  tmtned  to  ^ 
Ins.  andi  damage  of  the  plaintiff 

Ths  aext  iuquiiy^  ^f«ia,  i»4h[ether  the  placintiff  was  en- 
titled to  any  remedy  in  Chancery  upon'  the  princijries 
of  Bspi\s/L  At  law,  it  was  admitted,  he  could  hant 
mne.  Ami  it  must  te  adtnitted  furtlier,  thafc  if  the 
limitaljioii  to  trustees  to*  preserve  contingent  remaiik 
dersi  had  been:  out  of  the'  case,  he  would  have  hal 
none  m;  equity  Indbed;  as  the  plaintiff's  father  ivas 
only  tenant  for  years,  if  there  had  not  been  such  a 
limitation  to  the  ttustees,  all  the  contingent  remafli- 
dns.would  have  been  void,  fbr  want  of  an  estateof 
fireehoid  to  support  them ;  and  Sir  J.  H.  Cotton  wouH 
have  had  the  immediate  freehold,  as  well  as  the  is- 
beiitance  in  him,  which  would  have  given  him  a  detf 
right  But  if  the  plaintiff's  father  had  b^en  tenarf 
for  life,  and  there  had  been  no  such  limitation  to  the 
trustees;  the  plaintiff  would  even  then  have  been  &^ 
titled:  to  no  remedy,  because  his  whole  use  in  the  land, 
whilst  it  remained  in  contingency,  would  have  beefl 
in  the.  power  of  the  tenant  for  life?  to  bar,  by  fiiK, 
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b^hienty  or  surrender  to  tlie  semajnder-mfta  i?iested : 
nd  there  could  have  been  n^  preteace  for  tiua  Cburt 
6  interpose,  to  preserve  or  restore  te^  him  part  ^ 
hat  inheritance,  the  whole  of  which  wae  iiii  the  power 
Kf  the  tenant  for  life ;  ther^ce,  the  stress  and  fanndBp- 
ion  of  the  plaintiff's  equity  depends  entirdy  uponithe' 
estate  limited  to  the  trustees  to  preserve  contingent 
ises,  and  the  consequences  from  th^ace.  And^  in 
yrder  to  determine  conceinmg  thefcn-ce  and  operation 
}f  this,  in  the  present  case,  I  wflli  consider, 

1st,  What  is  the  intention  and  use  of  creating 
limitations  to  trustees  for  preserving  contingent  ce^- 
maindbrs. 

Sdly,  What  estate  such  trustees  take  ih'  point  of 
Uw,  and  what  actions  they  may  maintain  at  common 
law. 

Sdly,  What  is  the  nataire  and  extent  of  this  trust 
in  equity,  and  what  remedy  they  may  pursue*  in  thia* 
Court. 

4/thly,  How  far,  and  in*  what  cases^  such  trustees. 
may  be  charged  in  equity  for  a  breach  of  trust,  or  ai^ 
other  person  be  affected  by  their  actS)  or  laches,  im 
breach  of  their  trust. 

I'st,  The  intention  of  limitations  to  trustees  to  pre« 
Mve  continent  uses^  took  its  rise  from  the  deterrai^ 
Bation  of  two  great  cases,  reported  by  Lord'  Coke  in> 
his  first  volume ;  Ghudleigh's  case^  Hill  91  £lizi,  andf 
Archer's  case^  Mich.  39  EIiz« ;  though  it  was  sevevaL 
years  after  tibose  resolutions^  befbre  that  light  was 
struct  out ;  and  it  was  not  brought  into  practice 
^ongst' conveyancers  till  the  time  of  the  usurpation, 
^hen,  probably,  the  providing  against  forfeitures,  for 
^hat  was  then  called  treason  and  delinquency^  was  an. 
additional  motive  to  it 
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Let  us  see,  then,  what  were  the  chasms  ajid  defecb 
which  wanted  to  be  filled  up  and  remedied  in  coiue- 
quence  of  those  two  judgements. 

The  grand  dispute  in  Chudleigh's  case  was  coD' 
ceming  the  power  of  feo£fees  to  uses,  created  since  the 
statute  of  27  Hen.  VIII.  c.  10.,  to  destroy  contingent 
uses  by  fine  or  feofiment,  before  the  contingent  use 
came  into  being. 

In  order  to  determine  this,  the  Judges  entered  into 
very  refined  and  speculative  reasonings,  some  of  whid 
(I  speak  it  with  reverence)  are  not  very  easy  to  com- 
prehend. 

They  all  agreed,  that  where  there  is  a  conveTsnce 
to  uses,  to  the  use  of  the  father  for  life,  remainder  to 
his  first  and  every  other  son  in  tail,  with  remaiodeo 
over ;  in  all  those  cases,  no  estate  at  all  is  left  in  wt 
feofiees,  but  the  whole  estate  is  devested  and  diavs 
out  of  them  by  the  statute  of  uses. 

But  then  came  the  question  respecting  the  contin* 
gent  uses  to  the  sons  not  in  esse.  On  the  one  side. 
though  they  admitted  there  was  no  estate  left  in  the 
feoffees,  yet  they  said  there  was  a  scintUla  jtarist » 
power  of  entry  to  preserve  the  contingent  uses,  i 
by.  reason  of  disseisin,  or  disturbance  of  the  estate 
there  should  be  occasion ;  for,  say  they,  no  a* 
can  be  executed  by  the  statute,  unless  there  be 
person  seised  to  the  use,  and  also  a  cestuique 
And  if  any  disseisin  or  disturbance  of  the 
should  happen,  the  right  to  the  use  cannot  be  en 
cuted  within  the  statute ;  therefore,  lest  these 
•  tingent  uses  should  be  '  destroyed,  and  not  cxi 
cuted,  there  must,  by  construction  of  the 
be  such  a  power  of  entry  left  in  the  feoflees  ana 
their  heirs. 


Mi^* 


Title  XVI.   Remainder.   Ch.  vii\  §  26.  401 

This  was  the  opinion  of  the  greatest  part  of  the 
Judges. 

Others  of  the  Judges  were  of  opinion,  that  there  ^^«>  c.  6, 
was-  not  only  no  estate  left  in  the  feoffees,  but  no 
power  or  right  to  enter,  nor  any  thing  to  do  with  the 
land,  but  that  they  were  at  first  only  conduit  pipes,' 
and  the  estate  th^t  was  in  them,  was,  by  the  statute, 
whoDy  transferred  to  serve  the  uses  which  were  in  esse^ 
with  a  pregnancy  and  prospect  to  the  contingent 
remainders,  if  they  should  arise  in  due  time. 

It  must  be  observed,  that  one  thing  which  weighed 
much  with  the  majority^f  the  Judges  to  be  of  opinion 
for  leaving  a  right  of  entry  in  the  feoffees  to  preserve 
the  contingent  uses,  was,  their  fear  of  perpetuities, 
and  of  having  contingent,  estates  by  way  of  use  in 
persons  not  in  esse,  if  they  should  not  be^  destrbyable 
by  the  feoffees ;  for  this  doctrine,  as  it  left  it  in  the 
power  of  the  feoffees  to  preserve  the  contingent  uses(,* 
so  it  put  it  into  their  power  to  destroy  them,  if  they' 
pleased^ 

The  reason  of  which  was,  that,  at  that  time,  the - 
law  was  not  settled  that  the  destruction  of  the  par- 
ticular estate  by  the  feoffment,  or  conveyance  of  the 
cestidqve  use  for  life,  before  the  contingent  remain- 
ders became  vested,  was  a  destruction  of  the  contin- 
gent remainders :  but  afterwards  came  Archer's  case, 
in  which  case  this  point  was  solemnly  settled,  and 
tiiey  were  relieved  from  their  apprehensions ;  for 
though  Archer's  case  is  placed  in  the  reports  before 
Chudleigh^s  case,  it  was  not  determined  i^til  some 
years  afterwards. 

The  clearest  summary  of  the  reasoning  in  those 
cases,  is  stated  by  Mr.  Pollexfen,  in  his  argument  of 
tiie  case  of  Hales  against  Risley,  in  Pollexfen,  385  j 
from  whence  I  have  taken  it. 

Vol.  IL  D  d 
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From  this  decluctioii,  yw  wiU  a^  what  w^e  the 
chasms  and  defects  to  be  supplied. 

Here  was,  then,  upderatpod  to  be  a  pow^  in  the 
general  feoflfees  to  uses,  either  to  presearve  or  destxey 
those  uses»  ad  UbUum ;  and  here  was  a  power  in  the 
cestuiqtie  use  for  life  to  destroy  the^J. 

How  were  thosp  defects  to  be  supplied  and  filled 
Up  ?  By  vesting  a  limitation  in  certain  trustees  eo 
fuminey  upon  an  ejspr^w  trust  to  support  them.  But 
how  to  support  them?  By  preserving  the  whrfe 
inheritance  to  come  caatire  to  the  cestmque  use  in 
contingency,  in  like  manner  as  trustees  to  uses  oa^t 
to  do  before  the  statute  of  uses,  when  they  were  bat 
trusts  to  be  executed  in  this  Court.  And,  as  thingi 
then  stood,  such  trustees,  having  the  whole  IqpJ 
estate,  might  and  ought  to  preserve  the  entire  inherit- 
ance, whether  consisting  of  the  lands,  mines,  or  timbei, 
for  the  benefit  of  all  the  cestuique  trusts  in  remainder, 
either  vested  or  oontingent. 

Secondly,  Consider,  in  the  next  place,  what  sudi 
trustees  take  ia  point  of  law,  and  what  actiixis  tiiej 
may  maintain  at  common  law. 

It  hath  formerly  been  attempted  to  be  brought  i& 
question,  ndatethei^  upon  such  a  limitation  .to  &ust0e% 
after  a  prior  Umitation  for  life,  they  took  any  eatateM 
all  in  the  hf^  or  onlja  right  of  entiy  on  the  forfeits 
ure,  or  surrender  of  the  fii;st  tenant  for  lifef  by  nwoB 
that  the  limitation  being  only  diiring  his  \i&,  could 
not  commence  or  take  effect  ajfler  his  deaths 

But  this  was  soon  settled  on  the  authorky^f  Cb^- 
mondeley's  case,  2  Coke,  5  a.  where  it  is  held,  that  if 
there  is  a  lease  to  A.  fpr  life,  remainder  to  am^er 
during  the  life  of  A.,  this  is  a^ood  renaainder ;  £% 
by  possibility,  the  remainder  may  tfJ(«  effect;  in  cm^ 
tenant  for  life  makes  a  feoffinent  in  fee,  or  cOffiBii^ 
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any  other  forfeiture ;  and  so  in  the  Book  41  E.  III. 
Fitzh.  Title  fFaste,  83. ;  and  this  is  followed  by  the 
late  case  of  Duncamb  against  Duncomb,  HiL 
7  Wm.  III.  C.  B.  3  Lev,  487.,  which  was  one  of  the 
first  cases  wh^ ein  the  operation  of  such  limitation 
ta  trustees  tp  preserve  contingent  uses  came  into 
question. 

If  this  be  so,  upon  <siich  a  limitation,  after  a  prior 
estate  for  life,  it  holds  much  more  strongly  when 
limited  after  a  prior  estate  for  years  only,  determinable 
on  the  life  of  the  first  tenant ;  because,  in  the  last 
case,  it  comes  tiie  first  estate  of  freehold  to  the  trus- 
tees, as  was  ri^tly  reasoned  by  Lord  Chief  Justice 
Lee,  in  the  case  of  Smith  v.  Dormer  and  Parkhurst.     V^H*  ^^'  ^* 

It  is  plain,  therefore,  that  these  trustees  had  the 
immediate  freehold  in  them,  an  estate  pur  autre  ^ck^ 
and  at  law  .they  alone  could  maintain  or  defend  any 
action  conceniiagltefi^ehold. 

If  a  disseisin  was  committed,  they  must  bring  the 
assize,  and  they  must  defend  in  all  pracipes ;  for  the 
possession  of  the  tenant  far  years  was,  in  law,  their 
posaesaion :  for  this  reason,  they  had  in  law  an  interest 
in  the  timber ;  not  indeed  to  cut  down  or  destroy, 
hut  in  respect  of  the  enjoyment  by  their  tenant  for 
years,  and  of  the  expectancy  of  its  coming  into  their 
adtual  poMession  by  the  determinatioa  of  his  e§tate, 
as  part  of  their  freehold. 

Notwithstanxling  all  this,  it  is  certain  that  they 
could  maintain  no  ^action  of  waste :  the  reason  of 
which  is,  that  the  common  law  gave  the  prohibition 
of  waste  only  to  an  owner  of  the  inheritance ;  and 
the  statute  of  Gloucester  gave  the  writ  of  waste  to 
the  same  persons.  But  in  this  respect,  sudi  trustees 
are  in  no  other  condition  than  all  other  remainder- 

jnen  for  life. 

Dd  2 
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Thirdly,  Consider,  in  the  next  place,  what  is  Ae 
nature  and  extent  of  their  trust  in  equity,  and  what 
remedies  they  may  pursue  in  this  Court. 

And  I  hold  it  to  be  agreeable  to  natural  justice, 
and  in  support  of  right,  to  construe  their  trust  in  the 
most  liberal  manner.  In  the  case  of  Mansell  agaiost 
Mansell,  which  must  be  more  particularly  mentioned 
by  and  by,  it  was  expressly  laid  down  by  Lord  Ray- 
mond, as  I  took  it  from  his  own  mouth  :  ^'  It  is  only 
positive  law,  that  tenant  for  life  may  destroy  contin- 
gent remainders,  and  therefore  it  was  a  very  conside- 
rable invention  to. create  these  trusts  to  preserve 
them  ;  they  are  the  creature  of  the  Court,  and 
probably  under  its  direction  and  control.** 

The  first  trust  is  declared  to  preserve  the  contin- 
gent estates  therein-after  limited.  How  to  preserve 
them?  To  preserve  the  inheritance  as  entire  as 
possible,  to  go  according  to  the  succession  established 
by  the  testator ;'  which  inheritance  consists  of  the 
land,  timber  and  mines,  and  cannot  be  preserved  entire 
without  preserving  all  three.  In  many  estates,  the 
timber  is  the  most  valuable  part;  in  more,  the  mines; 
a,nd  the  destruction  of  X)ne,  or  the  exhausting  of  the 
other,  might  take  away  or  be  an  alienation  of  the 
best  part  of  the  inheritance. 

But  it  hath  been  objected,  that  this  relates  only  to 
the  preservation  of  the  legal  esUte  of  the  use,  and 
not  to  the  timber  or  mines,  because  the  estate  of  the 
trustees  cannot  support  any  action  of  waste. 

This  might,  in  many  instances,  be  t6  preserve  the 
shell,  without  the  kernel ;  and  brings  it  to  the  question, 
what  remedies  they  may,  in  virtue  of  this  trust,  pur- 
sue in  the  Court. 

These  trusts  are  equally ^  declared,  to  make  entries 
and  bring  actions,  as  the  case  shall  require.    Here  it 
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18  expressly  to  do  all  and  every  such  lawful  act  and 
acts,  by  entry  or  otherwise,  as  shall  be  requisite  for 
that  purpose  and  end. 

But  whether  the  expression  be  the  one  or  the  other; 
it  comes  to  the  same  thing,  and  comprehends  all 
remedies  both  in  law  and  equity.  For  the  course  of 
equity  is  a  part  of  the  constitution  of  the  law  and 
judicial  proceedings  in  this  kingdom. 

Therefore,  if  after  a  forfeiture  committed,  and  an 
entry  made  for  that  forfeiture,  such  trustees  wanted 
any  assistance  of  a  court  of  equity  in  support  of  their 
trust,  and  not  to  break  in  upon  the  right  of  the 
tenant  for  life,  to  receive  the  rents  and  profits,  they 
might  undoubtedly,  by  force  of  this  trust,  have  their 
remedy  here. 

As  they  may  do  this,  I  am  clearly  of  opinion; 
that  they  may  bring  a  bill  for  an  injunction  to  stay 
Waste,  although  no  precedent  in  point  is  produced 
for  it. 

In  the  present  case,  they  were  remainder-men  pur 
autre  vie,  and  immediate  owners  of  the  freehold  in 
law.  In  the  case  of  Da3rrell  against  Champneys, 
1  Ab.  of  Cases  in  Equity,  400,  a  remainder-man  for 
life  was  admitted  to  maintain  such  a  bill,  without 
inaking  the  owner  of  the  inheritance  a  party ;  and 
although  it  was  observed  upon  that  case  by  Mr.  Clark, 
that  spears  by  the  state  of  it  in  the  book,  that  the 
plaintiff  had  the  first  remainder  in  tail  vested,  yet  that 
doth  not  appear  by  the  recitals  of  this  decretal  order ; 
and  if  it  had,  the  objection  could  not  have  been 
made. 

If  the  trustees  could  do  this  as  remainder-men  of 
the  legal  estate  pur  autre  vie,  surely  their  trust,  which 
affects  their  conscience,  and,  according  to  Lord 
Raymond's  opinion,  makes  them  creatures  of  this 
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Court,  would    not   make    tkeir    ease  the   weaker 
here. 

■ 

But  the  books  go  further,  and  say,  a  bQl  may  be 
brought  for 'an  injunction  to  stay  waate^  on  behalf  of 
an  infant  en  venire  sa  mere.  And  so  is  Muagrave 
against  Parry,  2  Vem,  710.  which  is  liable  to  much 
more  difficulty ;  for  that  must  be  as  amiais  curkt^  on 
the  unborn  child's  behalf. 

I  therefore  hold  most  clearly,  that  the  trustees 
might  have  brought  such  a  bill,  and  obtained  an  ib- 
jutiction  to  stay  this  waste,  both  against  the  pbuBp 
tiff's  father,  and  the  late  Sir  Jdiin  Hind  Cotton. 
Pursue  this  then  into  its  necessary  consequences. 
Suppose,  after  such  an  injunction  granted,  tk 
timber  had  been  felled.  This  had  been  a  contempt 
of  the  Court,  and  the  contemnor  must  have  stood 
committed. 

Then  arises  the  question  which  Mr.  Soliote 
General  *  very  properly  put  in  his  argument  :-^Gd 
what  terms  dbould  they  be  dischaiged  ?  This  Court 
GDidd  not  have  fined  them  ;  therefi^e.  Certainly,  oniy 
on  the  terms  of  making  satisfaction^  That  satisfactioA 
could  not  have  been  by  setting  up  the  trees  agtifli 
and  therefore  it  must  have  been  by  paying  the  value. 
Who  must  have  had  that  value  ?  Not  the.  temmtfor 
years,  for  he  had  no  pretence  to  it ;  nor  the  remote 
remaindernnan  in  fee,  for  he  had  no  right  to  tike 
it :  and  this  would  have  been  to  reward  them  bodi 
for  their  contempt  and  collusion.  The  consequence 
is,  it  must  have  been  laid  up  and  Isieciired  fo  atbmd 
the  contingent  uses ;  without  this,  justice  could  oot 
have  been  done. 


*  Afterwards  Lord  M^sfield,  C.  J. 
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Fotirthl^,  It  oomes  lurxt  to  he  coasid^r^d,  how  far 
stud  in  what  cases  such  trustees  ittay  be  charged  in 
equity  witii  a  breach  of  trust,  or  any  other  person 
may  be  affected  by  their  act»  ar  huAeS)  in  breach  of 
trust. 

Noiwithettedtiig  the  saying  of  Mr.  Pollexfen, 
mrgM€ndo  at  tiie  bar,  (PoH.  850.)  "  thtt  trustees  to 
preserve  contingent  remainders  were  ni^er  punidied 
ia  equty  when  they  broke  their  trust,*'  (which,  ty 
the  way,  is  a  kind  df  coKtradicttjMi  m  terms),  that  is 
wow  exploded,  and  settled  to  the  satisfaction  of  man- 
kind to  be  otheriviae. 

It  was  first  broken  in  upon  by  Lord  Harcourt,  in  the  ^^^'  Ch, 
case  of  Pye  and  Gorges^  Midh.  1710,  where  he  de-  i  p^wms. 
dared,  that  ♦'when  such  trustees  were  appointed,  ^2|\^  ^^ 
whether  by  marriage  settlement  or  will,  and  they, 
b^ifere  the  birth  of  a  son,  joined  in  a  conveyance  to 
destroy  the  ccmtingeiit  remainders,  tins  was  a  plain 
breach  of  trust ;  and  the  persons  taking  undar  such 
a  odnveyarise,  if  tn^iintary,  or  having  notice,  i^ould 
be  lidtile  to  die  same  trusts ;''  and  he  said,  if  there 
was  no  precedent  in  the  case,  he  would  make  one. 

Then  come  Tipping  against  Pigot,  in  Mich.  I711»  ^  ^'  C^- 
before  the  same  Lord  Chancellor,  and  he  adhered  to  q^^^,  ^] 
the  some  doctrine,  and  said,  it  would  \fe  dangerous  Rep.  34. 
for  such  trustees  themselves  to  mdfce  the  experi- 
ment    Thus  it  stood,  till  the  great  ease  <>f  Mansell 
against  Mansell,  which  was  first  decreed  by  Shr  Joseph 
Mcyll,  at  the  Rolls,  in  January  17SI ;  aiad  afterwards  1/  Wnw. 
by  Lord  Kii^,  assi^d  by  Lord  Raymoad  and  Lord  2  Eq.  Ca. 
Chief  Baron  EeynoWs,  l«th  December  1732.  '   Abr.  747. 

Here  it  was  first  solemnly  settiied,  by  tlie  concur- 
rent  qpinion  of  all  those  great  men,  th^t  the  trustees 
themselttss  shdU  be  liable,  in  equity,  to  make  satisfac- 
tion for  su<ih  a  breach  of  trust ;  and  also,  that  a 
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voluntary  alienee,  or  a  purchaser  for  a  valuable  con- 
sideration, with  notice  of  the  trust,  shall  be  decreed 
in  equity  to  restore  the  estate ;  and  in  that  case  it 
was  decreed  accordingly. 

Thus  it  stands  determined,  that  for  a  breach  of 
trust  in  aliening  the  inheritance,  the  trustees  are  liaUe, 
and  other  persons  are  affected  by  Uieir  act  done  in 
bre^h  of  this  trust. 

On  this  I  build.  Suppose  these  trustees  had  con- 
sented to  the  felling  and  sale  of  the  timber;  had 
joined  with  Mr.  Garth  and  Sir  John  Hind  Cotton  in 
the  articles,  and  expressly  covenanted,  that  they  would 
bring  no  bill  for  an  injunction ;  would  tlie  trustees  in 
that  case  have  been  liable  ?  Clearly  so ;  for  it  wtf 
agreeing  to  alien  part  of  the  inheritance;  and  it 
plainly  follows  from  the  principle  on  whicK  the 
Court  founded  itself  in  ManseU  against  ManselL 
Lord  Raymond  ssud,  *^  It  was  strange,  in  natural 
reason,  to  say,  that  where  a  man  hath  created  a  trust 
to.  preserve  his  estate,  the  trustees  may^'break  that 
trust,  and  give  away  the  estate  with  impunity ;  and 
that  thei'e  wanted  no  particular  precedent  for  it, 
because  it  is  founded  on  all  the  general  rules  ef 
trust." 

If  the  trustees  h^d  jqined  in  the  articles  thus  to 
break  their  trust,  would  Mr.  Garth  the  father,  or  the 
late  Sir  John  Hind  Cotton,  have  been  affected  by 
this  express  act,  done  in  breach  of  their  trust  ?  This» 
to  me,  is  also  as  clear ;  for  then  th^y  would  have  had 
notice  of  this  breach  of  trust,  and  have  reaped  the 
benefits  of  it,  which  is  expressly  within  the  rule  of 
Mansell  against  Mansell.  And  here  I  cannot  help 
repeating  some  remarkable  words  of  Lord  King,  who 
was  not  disposed  to  amplify  the  jurisdiction  of  thir 
.Court.     "  If  it  is,"  said  his  Lordship,  **  a  breach  of 
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trusty  aind  the  trustees  convey  the  estate  over,  a  court 
of  equity  is  not  to  sit  still  and  let  others  profit  by  the 
^poil.-' 

This  position  is  very  apposite  to  the  present  case ; 
all  the  difference  is,  that  here  is  no  positive  act  of  the 
trustees,  but  only  a  laches,  or  neglect  in  not  perform- 
ing their  trust,  and  bringing  a  bill  for  an  injunction 
to  stop  this  waste. 

Tliis  may  excuse  the  trustees,  if  they  had  no  notice 
of  the  scheme,  or  attempt  to  strip  the  estate  of  the 
timber  ;  but  how  will  it  excuse  the  others,  who,  as 
Lord  King  expressed  it,  have  profited  by  the  spoil  ? 
By  no  means.  i 

In  all  cases  of  alienations,  the  alienees  are  not 
afiected  merely  by  the  act  of  the  trustees,  but  by 
notice  of  the  trust ;  and  here  all  parties  had  actual 
notice  of  the  will,  claim  under  it,  and  have  expressly 
recited  it  in  their  articles :  therefore,  in  this  case,  the 
actual  notice  of  the  trust  operate^  to  make  the  laclies 
of  the  trustees  affect  them,  as  much  as  their  express 
act  would  have  done  in  the  other ;  and  it  would  be 
strange  to  say,  that  the  plaintiff's  and  defendant's 
father  would  have  been  liable  for  the  timber,  if  the 
trustees  had  concurred  in  the  destruction  and  sale  of 
it ;  but  shall  be  in  a  better  condition,  because  they 
did  not.  What  is  the  justice  that  results  from  hence, 
but  restitution  ?  Just  as  in  the  case  of  an  alienation 
with  notice,  the  justice  would  have  been  a  reconvey- 
ance. Indeed  it  plainly  follows,  by  analogy,  from  thence. 

Suppose  an  estate,  with  valuable  mines  in  it  un- 
openedt  settled  in  this  manner,  and  the  trustees  to 
preserve  contingent  remainders  had  joined  in  an 
alienation  with  notice :  afterwards,  such  a  purchaser, 
with  notice,  opens  the  mines,  and  exhausts  tbeiD, 
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putting  a  great  sum  of  money  into  his  podk^t:  ft» 
a  ton  is  boniy  who  is  tenant  in  tail :  tbe  temnt  f(t 
life  dies,  and  the  son  brings  a  bill  for  a  reconveyance 
If,  according  to  the  authority  of  Mansdl  agai&st 
Mantoll,  the  Court  had  decreed  a  recottveyiAoi^ 
would  the  justice  have  been  complete,  withost  dB- 
creeing  satisfaction  for  so  much  of  thse  inheritance  ib 
was  carried  off,  by  exhausting  the  mines?  Clearly  act 
It  would  be  a  necessary  imavoidabie  conseqoenc^  of 
equity,  that  satisfaction  must  be  made  to  the  owner 
of  the  inheritance.  And  yet  this  is  liable  to  thesamd 
objections  as  have  been  made  in  the  preseirt  cate  at 
the  bar.  It  was  done  at  a  time  when  the  cantingeot 
remainder-man  had  neither  Jus  in  re  nor  jns  ad  rm, 
before  he  was  in  retum  natwra ;  and  no  wrong  cia 
be  done  to  a  person  non-existent.'  Bnt  these  m 
coiouorabie  objections  only :  for,  if  e({uity  ought  to 
wait,  and  expect  the  vesting  of  the  estate  for  lia 
benefit,  and  restore  him  that  estate,  it  Qi;^t  to  doit 
com|iletely. 

I  have  chosen  to  go  throng  the  general  reasoning, 
(whidh  hath,  upon  t^e  matur^t  considnaition,  cis^ 
vinced  me,  that  the  plakitiff  ojsf^  to  be  rdieved  is 
this  Courts)  before  I  state  the  ofajectioiiB  made  on  Ae 
part  of  the  defendant ;  the  rather,  because  the  (fleare* 
answer  to  thelse  objections  will  otriBe  frnm  the  ngfct 
aprpUcation  of  that  reasoning. 

First  objection.-^Th2lt  tJbe  interposition  and  allows 
ance  of  trustees  to  preserve  contingent  remaindeiS) 
was  not  intended,  nor  has  been  suffered^  to  alter  the 
legal  rights  of  the  tenants  for  life»  and  thefintie- 
mainder-man  q£  the  inherit^ice  ^vested,  either  in 
respecitof  the  timber,  or  otihier  property  of,  or  powers 
ovw»  the  estate. 
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Answer. — ^Thifi  objection  assumes  too  much ;  for  I 
have  already  proved^   and  it  is  demonstrable^  that 
the  very  intention  of  interposing  this  new  invented 
limitation,  was  to  alter  and  abridge  the  legal  rights^ 
both  of  the  tenant  for  life  and  the  first  remainder- 
map  vested ;  to  abridge  the  legal  right  of  the  former 
to  defeat  and  destroy  tiie  contingent  use  of  the  inhe- 
ritance,  whilst  it  remains  contingent  and  eventual ; 
to  abridge  the  legal  right  of  the  latter  to  destroy  it» 
by  acc^ting  a  surrender  of  the  estate  for  life  ^  all 
which  are  as  much  legal  powers,  as  the  cutting  down 
of  timber^  m  the  evening  or  digging  of  mines. 

I  admit  the  instance  which  was  put,  that  if  (where  Tit.  3.  c.  2. 
there  is  tenant  for  life,  or  for  y^ars,  subject  to  waste) 
timber  is  blown  down  by  accident,  or  cut  down  by 
the  tort  of  a  stranger,  or  of  the  tenant  for  \i£e  alone, 
the  owner  of  the  first  remainder  of  inheritance  vested^ 
shall  have  the  benefit  of  it ;  so  was  the  case  o£  the 
timber  blown  down  on  the  late  Duke  of  Newcastle's 
estate,  and  the  case  of  Whitfield  against  Bewit,  S  P^ 
Wnis«  S40 :  but  the  ascertaining  of  tlie  ground  of 
these  resolutions,  is  sufficient  to  dftstingui^A  them 
from,  the  present  case. 

The  common  law  doth  not^  nor  can  consid^  coft- 
tingent  uses  as  having  exi^tice  till  theiy  h^^n ; 
therefore,  according  to  Lewis  Bowles's  case,  1 1  Co.  79» 
and  Udall  against  Udall,  Alleyn  81,  an  estate  m  con- 
tii^ency  is  as  no  estate,  till  the  contingency  happens^ 
And  when  the  trees  are  Severed,  the  property  dmisA 
vest  immediately  in  somebody,  and  that  can  only  be 
in  the  first  remainder-man  of  inheritance  vested; 
and,  on  the  foundation  of  that  prc^rty,  he  may 
maintain  trover  for  them.  * 

This  is  his  right  at  law ;  and  th^e  is,  in  the  cases 
put  of  trees  fallen  by  acoident,  or  merely  by  the 
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wrongful  act  of  a  stranger,  or  of  the  tenant  for  lifie^ 
no  ground  of  equity  to  take  it  from  Mm. 

But  here  comes  in  the  force  and  operation  of  the 
collusion  in  this  case.  This  destruction  being  tnade 
by  contrivance  and  collusion  with  the  remainder-ma^ 
and  affecting  his  conscience,  obliges  this  Court  to 
pursue  its  known  maxims,  in  la3dng  hold  of  it,  either 
by  restraining  the  act  before  it  be  completed,  or  d^ 
creeing  satisfaction  for  it  afterwards.  For  in  all  caaa 
where  a  legal  right  is  acquired  or  exercised  by  fiaud 
or  collusion,  contrary  to  conscience,  it  is  the  office 
of  this  Court  to  enjoin  it,  or  decree  a  compensation 

Second  objection. — ^That  the  relief  sought  by  the 

.    bill  is  contrary  to  all  the  rules  of  law,  which  allows 

no  remedy  for  waste  to  any  person,  who  hath  not  an 

immediate  reversion  or  remainder  of  inheritance  vested 

at  the  time  of  the  waste  committed. 

Answer.— This  is  true  in  general,  though  it  admto 
of  some  exceptions,  even  at  common  law.  But  if  it 
were  true  at  conunon  law,  in  the  latitude  with  which 
it  was  laid  down,  it  would  not  govern  this  case,  which 
depends  upon  principles  of  equity,  arising  from  the 
collusion  and  covin  between  the  tenant  for  years  and 
the  remote  remainder-man  -,  which  is  an  established 
ground  of  relief  in  this  Court,  even  beyond,  and 
sometimes  contrary  to,  the  rules  of  law. 

However,  as  I  always  incline  to  adhere,  as  near  as 
justice  will  admit,  to  the  rule  equitas  sequitur  legem, 
I  will  endeavour  to  show  how  far  the  opinion  I  ha\'C 
given,  coincides  with,  and  is  supported  by,  the  reason 
of  some  cases  concerning  waste. 

It  is  clear,  that  when  there  is  tenant  for  life  wiA 
remainder  for  life,  remainder  over  in  fee  or  tail,  and 
tenant  for  life  commits  waste,  the  remainder-man  in 
fee,  or  in  tail,  can  have  no  action  of  waste.    The 
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reason  is,  because  the  plaintifFin  the  action  must  re- 
cover liie  place  wasted,  and  that  would  be  an  injustice 
to  the  remainder  for  life,  which  is  not  forfeited  ;  and 
if  it  should  be  recovered  by  the  owner  of  the  inheri- 
tance, (being  under  a  limitation  of  the  party,)  it 
would  never  go  back  again. 

But,  notwithstanding  that,  he  may  have  another 
action  of  trover  for  the  trees,  and  therein  recover 
satisfaction  for  the  wrong  done  to  the  inheritance ; 
nay,  in  case  the  remainder-man  for  life  dies,  living 
the  remainder-man  of  the  inheritance,  he  may  then 
bring  an  action  of  waste  for  the  waste  done  during 
the  continuance  of  the  remainder  for  life. 

Further,  if  there  be  tenant  for  life,  with  an  imme- 
diate remainder  or  reversion  in  fee,  and  the  remain- 
der-man, or  reversioner  in  fee,  grants  over  his  re- 
mainder or  reversion  to  A.  for  the  life  of  A.,  then 
the  tenant  for  life  commits  waste,  and  afterwards  the 
grantor  of  the  remainder  or  reversion  for  life  dies; 
this  remainder^man  or  reversioner  in  fee  may  maintain 
an  action  of  waste,  though  he  had  parted  with  his 
remainder  or  reversion  for  that  time  by  his  own 
volantary  act. 

All  this  appears  by  Paget's  case,  5  Co.  76  6.,  and 
the  case  of  Udall  v.  Udall;  and  I  shall  make  a  further 
use  of  it  by  and  by. 

But  such  is  the  abhorrence  of  the  common  law  to' 
waste  and  destruction,  that  it  hath  extended '  its  re- 
medies, in  some  special  cases,  beyond  the  strict 
principles  on  which  they  were  originally  founded  ; 
and  therefore,  though  it  be  requisite,  in  general, 
that  the  inheritance  should  be  vested  in  the  plaintiff 
at  the  time  of  the  waste  done,  else  he  cannot  lay  it  to 
Ws  disherison,  yet;  if  the  estate  were  out  of  him  by 
wrong,  and  then  came  into  him  again,  he  shall  main- 
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tain  tfafi  action  (^ waste.  Thus,  if  tesaee  for  lifeimke 
a  feojOment  in  i^e  upon  condition,  the  feotfee  doa 
waate,  and  afterwards  biieaks  the  condition,  and  the 
leasee  for  \\Sb  enters  for  the  breadi,  though  the  re- 
versioner had  nothing  in  the  reversion  at  ilie  time  of 
the  waste  done,  yet,  as  it  was  out  of  lum  by  tot, 
when  it  is  revested,  he  shall  have  this  remedy*  Co. 
Lit  S56  a. 

But  there  is  aixother  case  at  law,  the  reaaoo  of 
which  seems  to  me  to  be  mone  analogous  to  tbe  pre- 
sent case :  as  that  of  a  bi^op,  after  the  xestitution  of 
teiKiporaJities  to  him  and  his  successors  in  n^t  of  his 
church.  When  he  .4i«,  during  the  vacancy,  lie 
ri^  is  in  jtbe  kiog ;  and  when  a  new  bi^p  is  in- 
vested in  the  temporalities,  the  fee  is  in  him.  Sup* 
pose,  thi^,  a  tenant  for  Me  or  for  years,  by  deooae 
of  the  predecessor;  commits  waste  daring  tjie  vs- 
cwcy,  tbe  successor  diaU  jbaye  the  action  for  dm 
waste,  though  he  Jfiad  notiung  at  all  in  the  land  at 
the  time  the  waste  was  done.  Co.  lit  856.  Fitzber- 
bert's  N.Br.  112. 

I  Aall  be  t<4d,  perhaps,  that  that  is  by  particdir 
statute,  and  therefore  is  no  proof  of  liie  reason  of 
the  common  law ;  and  that  the  statute  of  Msrlb. 
ch.  i^.'  a^annst  depredations  li^on  the  possesamis  of 
ecclesiastical  persons,  gave  this  remedy ;  and^  for 
this,  soBae  (Countenance  may  be  drawn  from  viutt 
Eitzheibert  says  in  the  place  cited. 

But  I  beg  leave  to  deny  this  to  be  law,  and  to  hold, 
that  that  statute  doth  not  include  bishops,  or  their 
possessions ;  and  of  this  opinion  is  Lord  Coke,  in  his 
leadmg  on  the  statute  of  Marlb.  S  Inst  151.  His 
words  are :  *^  This  act  extendeth  only  to  abbots, 
pnors,  and  other  prelates  that  be  religious  and  regu- 
lar, and  not  to  bisiu^s  and  other  ecdesiasticdi  persons 

xo 
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being  aequJar ;  fWy  in  the  secood  clau^^  of  thi^  act» 
htffusmodi  religiosortm  is  mentioned,  for  the  di^tinc^ 
tian  betwem  religious  wd  secular ;  and  the  reafK>n 
of  this  diversity  is,  that  the  abboti^  and  pnpr^y  and 
other  religious  personal  are  dead  persons  in  law,  and 
have  capi^city  to  have  lands  and  goodi  only  for  the 
use  and  benefit  of  the  house,  and  cannot  jnake  any 
testament}  and  tiierefore  the  church  or  religious 
house  is  holden  always  pne,  in  respect  whereof  the 
succeeding  abbot  shall  have  an  assi^  for  disseisin 
done  in  the  Ufetiipe  of  his  {w^decessor,  and  an  action 
of  waste  for  waste  done  in  his  predecessor's  time ; 
but  so  shall  not  a  bishop^  dean,  archdeacon,  or  the 
liJoe,  who  are  ecclesiastical  pensons  secular ;  because 
tbe  church,  by  their  death,  bath  an  alteration,  and 
is  not  always  one." 

Tliat  the  opinion  of  I^ord  Coke  was^  that  the  action 
is  not  founded^  on  the  statute  of  Marlb*  is  clear  by 
other  cases  i  &>r  if  bishqps  w«re  within  the  statute^ 
then  theyj  as  well  a#  abbots,  might  iiave  an  action  of 
waste,  for  waste  done,  not  in  time  of  vacancy,  but  in 
their  predecessor's  time,  wfaiob,  as  to  ^cteatastical 
persona  it^p^t  is  dearly  within  the  statute ;  but  it 
hath  bcMem  settled,  that  they  cannot  39  Edw.  J  JI.  15. 
2Heniy  IV.  8.  «iloU'*  Abr-».  24Pla.  3,  *,  i5, 16, 7- 
From  hence  I  in^r,  tib^t  this  remedy  was  giveut  not 
by  paitieular  statute,  tot  by  the  policy  of  the  law, 
^H^hich  wouUl  not  penntt  an  eatate  which  it  allowed  to 
he  ciaat^dy  ^md  whil^  it  was  in  gremo  legis^  as  it 
wem,  to  be  decoyed  ox  stripped,  without  giving  a 
i^medy  to  punish  it,  tliough  by  a^  extension  of  its 
common  pii^ciples. 

But  still  I  must  resort  bai^  to  this,  that  if  there 
was  ,uot  so  much  countegaance  from  the  reason  of 
^'Mie  cases  at  the  common  law  for  this  opinion,  yet 
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that  would  not  govern  this  case,  which  depends  on 
principles  of  equity ;  and  equity  hath  always  gone 
further  to  restrain  waste  and  destruction,  than  the 
common  law  hath  done. 

Therefore,  in  the  case  already  put,  of  an  mte^D^ 
diate  remainder  for  life,  though  the  law  aUows  B» 
action  of  waste,  this  Court  sustains  a  bill  for  an  injnac- 
tion ;  and  thi^  ah  antiquOf  according  to  the  case  in 
Moore,  554 ;  where  Ix>rd  BUesmere  says,  he  had  sees 
a  precedent  for  it  so  long  ago  as  in  the  re^  of 
Rich.  2.,  1  Roll's  Abr.  S77.  1  Vem.  93.  and  mxaj 
cases  in  practice. 

And  altliough  the  tenant  in  tail,  after  possibility 
of  issue  extinct,  is  at  lisiw  dispuni^aUe  for  waste,  1^ 
reason  of  the  inheritance,  which  was  once  in  him,  yet 
Lord  Chancellor  Nottingham  was  clearly  of  opinioo, 
to  grant  an  injunction  to  restrain  a  tenant  in  tail  fiom 
committing  waste  in  timber  which  grew  for  the  ornap 
ment  of  a  mansion-house,  Abraham  v.  Bubb,  2  Vern. 
53  ;  and  2  Shower,  69*  In  the  same  book,  there  is 
the  like  case  before  Sir  John  Trevor,  M.  R.,  2  Free* 
man,  278  -,  and  this  hath  been  followed  since  by  seve* 
ral  cases  of  tenant  for  life  without  impeachment  of 
waste  generally,  who  have  attempted  to  pull  down  % 
mansion-house,  or  to  cut  down  timber  growing  ftr- 
shelter,  or  ornament  of  the  mansion-house. 

But  this  Court  hath  gone  still  further ;  and*  intbe? 
case  of  Abraham  v.  Bubb,  Lord  Nottingham  cites  die 
case  of  a  Lady  Evelyn,  where  there  was  tenant  ftr 
life,  remainder  to  the  first  son  for  life,  without  im* 
peachment  of  waste,  with  remainders  over ;  and  the 
first  son,  by  leave  of  the  lessee  of  the  tenant  for  life, 
came  upon  the  land,  and  felled  timber,  which  was 
not  under  the  description  of  trees  growing  for  shelter 
or  ornament ;  and  this  Court  granted  an  in}unction 
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against  him,  though  no  action  whatsoever  could  be 
maintained  at  law :  and,  upon  the.  same  ground,  I  did 
the  like  in  the  case  of  Fleming  against  the  late  Bishop 
of  Carlisle,  and  others.  There  the  Bishop  was  tenant 
for  life,  remainder  to  his  eldest  son  for  life,  *  without 
impeachment  of  waste,  with  remainder  over  in  fee. 
The  eldest  son,  by  permission  of  the  Bishop,  entered, 
and  began  to  cut  down  the  timber;  and  the  rever- 
sioner in  fee  brought  a  bill  for  an  injunction ;  and  I 
granted  it,  because  he  was  not  to  be  allowed  to  exer- 
cise his  power  of  doing  waste  by  anticipation,  and 
before  the  estate  to  which  this  privilege  was  annexed 
came  into  possession.  And  this  in  reason  comes 
near  to  the  case  of  the  late  Sir  John  Hind  Cotton's 
bringing  himself,  by  collusion,  into  possession  of  the 
timber  before  his  time. 

The  case  of  Robinson  against  Lytton  went  still  ^  ^^^'  2^^* 
further  than  the  common  law :  that  cause  was  heard  Abr.  528. 
in  this  Court  the  12th  of  December  1744  ;  there  was 
a  devise  to  the  defendant  and  his  heirs,  and  if  he 
should  die  before  his  age  of  21  years,  leaving  no  issue, 
then  to  the  testator's  first,  &c.  daughters  in  tail,  re- 
mainder to  the  testator's  own  right  heirs  ;  but  if  the 
defendant  should  live  to  attain  the  age  of  21  years, 
then  the  estate  should  be  sold,  and  the  money  to  be 
applied  for  the  benefit  of  the  testator's  daughters.- 
The  defendant,  being  under  the  age  of  21  years, . 
began  to  commit  waste,  and  the  daughters  brought 
their  bill  in  this  case ;  and  though  the  defendant  had 
the  inheritance  in  him  in  point  of  law  at  the  time, 
yet,  by  reason  of  the  contingent  executory  limitation, 
the  Court  granted  an  injunction  ;  and  at  the  hearing 
of  the  cause,  after  its  being  fully  argued,  made  that 
injunction  perpetual. 

Vol.  II.  E  e 
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Third  objection.-^That  suppose  a  bill  might  have 
been  maintained  by  the  trustees  to  support  the  con- 
tingent remainders^  to  stay  this  waste  before  it  ipnts 
^committed,  yet  it  will  not  follow  from  thence  that 
after  that  is  over,  a  bill  may  now  be  brought  for  an 
account ;  and  that  the  jurisdiction  of  this  Court  to 
decree  an  account  "bf  the  value  of  the  timber,  is  only 
incident  and  concomitant  to  the  jurisdiction  of  grant- 
ing an  injunction. 

Answer.— -It  is  true,  that-  the  general  run  of  the 
cases  is  of  bills  for  an  injunction,  because  that  is  a 
preventive  suit,  and  the  most  remedial  to  the  party; 
but  that  affords  no  conclusive  alignment  that  a  bill 
for  such  an  account  cannot  be  maintained,  without 
praying  an  injunction. 

In  support  of  this  notion,  only  one  case  was  cited, 
3  Atk.  26Z     Jesus  College  against  Bloome,  which  was  before  me 

November  13,  1745.  The  lessee  of  the  college  had, 
during  his  lease,  cut  down  some  trees,  and  takea 
away  some  stones  and  materials  off  the  premises,  ainl 
converted  them  to  his  own  use.  The  term  was  ex- 
pired, and  a  new  lease  granted  to  a  stranger.  The 
college  brought  their  bill  for  an  account  and  saLs&c- 
tion  of  the  waste.  At  the  hearing  of  the  cause,  I 
doubted  (amongst  other  things)  whether  such  a  bill 
in  equity  was  maintainable,  without  praying  an  in- 
junction to  stay  the  waste  j  and  it  stood,  over  to  ano- 
ther day,  to  produce  precedents.  None  were  pro- 
duced ;  and  the  bill  was  dismissed  without  costs:  but 
the  point  was  not  absolutely  determined,  nor  was  that 
the  only  ground  of  the  dismission ;  but  I  was  of  opi- 
nion, ,  that  at  the  utmost  it  was  in  the  discretion  (£ 
the  Court ;  and  if  the  college  had  a  right,  they  mi^ 
clearly  bring  an  action  of  trover  at  common  law;  and 
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it  being  a  matter  of  small  value,  I  did  not  think  fit 
to  countenance  such  bills  in  this  Court,  after  the 
lease  expired. 

TThis  is  widely  different  from  the  present  case,  in 
all  its  circumstances,  and  particularly  that  it  is  ad- ' 
mitted  that  the  plaintiff  here,  though  ^eatly  damni- 
fied, can  have  no  remedy  at  law,  which  is  a  substantial 
difference. 

Fourth  objection.— But  it  was  objected  further, 
that  if  such  a  bill  for  an  account,  not  incident  to  an 
injunction,  can  be  maintained,  yet  there  is  no  pre- 
cedent of  decreeing  the  value  of  the  timber  to  be 
secured,  and  laid  out  in  land,  for  the  benefit  of  the 
contingent  remainder-man ;  and  this  could  not  be 
done,  even  upon  a  biU  by  trustees  to  preserve  contin- 
gent remainders,  before  the  waste  completed  ;  and 
for  this  the  case  of  Whitfield  against  Bewick  was 
relied  on. 

Answer. — This  objection  hath  been  already  an- 
swered in  the  course  of  my  ar^ment,  and  to  that  I 
will  jefer,  without  repeating  it.  The  sound  distinction 
between  this  case  and  that  of  Whitfield  and  Bewick, 
i^  the  collusion  and  covin  between  the  tenant  for 
years  and  the  remote  remainder-man  in  fee ;  whereas 
in.  that  case,  the  remote  remainder-maii  in  fee  was 
entirely  innocent,  and  had  done  nothing  contrary  to 
conscience  to  come  at  his  legal  property  in  the  timbg* 
when  severed ;  but  it  was  solely  the  tortious  act  of 
the  tenant  for  life  ;  and  I  think  I  have  proved,  that 
in  some  cases  of  destruction  pf  contingent  remainders, 
or  alienations  of  part  of  the  inheritance  to  the  preju- 
dice of  the  contingent  remainder-man,  such  an  accouBt 
and  compensation  must  be  decreed  in  order  to  obtain 
adequate  justice. 

Ee  2 


430.  Title  XVI.   Remainder.   Ch.  viL  §  26. 

On  this  I  rely  for  an  answer  to  that  objectionl 

Fifth  objection. — ^That  the  demand  is  made  after  a 
great  length  of  time,  and  that  ought  to  be  allowed  as 
a  bar  in  this  Court. 

Answer.-^But  though  there  is  length  of  time  in 
the  case,  no  statute  of  limitations  stands  in  the  wajv 
nor  is  there  any  laches  to  be  imputed  to  the  plain- 
tiff. 

It  is  true  the  articles  were  entered  into  in  171*f 
and  the  timber  was  felled  soon  after  j  but  the  plain- 
tiff  was  not  born  till  May  1724 :  his  father  lived  till 
1727*  and  he  did  not  attain  his  age  of  21  years  till 
May  1745 ;  and  this  bill  was  brought  in  May  174^f 
within  three  years  after;  his  coming  of  age. 

As  to  the  inconvenience  objected  to  arise  fromthi^ 
length  of  tin^e,  how  is  that  inconvenience  greater 
than  the  common  law's  allowing  an  action  of  waste 
to  be  brought  by  a  remainder-man  in  fee,  after  the 
death  of  a  mesne  remainder-man^  for  life,  for  waste 
done  in  his  lifetime  ?  That  life  may  have  lasted  forty, 
fifty,  or  sixty  years  afterwards  ;  and  yet  this  the  law 
allows.  Besi4es^  in  this  case,  the  plaintiff  submits  to 
accept  the  value  on  the  foot  of  the  defendant's  answer, 
which  avoids  the  difficulty  of  an  account.    . 

Sixth  objection.^— Another  objection  hath  occurred 
to  me  in  considering  this  case,  which  was  not  men- 
tioned at  the  bar ;  and  that  is,  that  by  suffering  a 
recovery  in  1745;  the  plaintiff  hath  altered  the  state 
of  the  remainder  which  was  in  him  by  the  will,  and 
gained  a  new  use.  That  this  might  have  been  a  bar 
to  a  proper  action  of  waste  at  law,  for  waste  done 
precedent ;  and  by.  parity  of  reason  ought  to  take 
away  his  remedy  in  this  Court. 

Answer. — This  objection,  though  it  may  strike  at 
first,  yet  receives  a  clear  answer. 
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I  admit  that  in  Co.  Lit.  53  b.  Lord  Coke  laya  it 
down,  that  after  waste  done,  there  is  a  special  regard 
to  be  had  to  the  continuance  of  the  reversion  in  the 
same  state  that  it  was  at  the  time  of  the  waste  done ; 
for  if  after  the  waste  done,  the  reversioner  grantetb 
it  over,  though .  he  tiaketh  back  the  whole  estate,  yet 
is  the  waste  dispunishable.  So,  if  A.  grant  the  re- 
version to  the  use  of  himself  and  his  wife,  and  of  his 
heirs,  yet  the  waste  is  dispunishable,  and  so  of  the 
like  J  because  the  estate  of  the  reversion  continueth 
not,  but  is  altered ;  and  consequently  the  action  of 
waste  foe  waste  done  before,  which  consists^in  privity; 
is  gone. 

This  is  undoubtedly  law:  but  the  difference  is^ 
here  is  no  use  or  new  estate  created.  The  use  of  this 
recovery  is  declared  only  to  the  plaintiff  himself  and 
his .  heirs,  whereby  his  estate  tail  is  turned  into  an 
estate  in  fee,  which  in  Lord  Derwentwater's-  case^ 
before  the  Judges  and  Delegates,  Hil.  6  Geo.  I.  was 
solemnly  determined  to  be  the  same  use,  and  the 
same  fee,  only  delivered  from  the  fetters  and  restraint 
laid  upon. it  by  the  statute  De  Bonis ;  and  this  was 
agreeable  to  the  resolution  of  the  caseof  Abbot  against 
Burton,  2  Salk.  590.  Trin.  7  Ann.  C.  B.;  and  to  the  ii  Mod.  181. 
case  of  Martin  ex  dem.  Tregonwell  against  Strahan,  ™"*  ^^P* 
adjudged  in  B.  R.  Hil.  16  Geo.  II.  and  aflBrmed  in 
the  House  of  Lords  in  February  1743. 

But  I  go  further  still,  and  hold,  that  even  in  cases 
where  the  state  of  the  reversion  would.be  so  altered 
by  the  act  of  the  reversioner  as  to  preclude  his  proper 
action  of  waste,  yet  still  his  property  in  the  timber 
severed  befoi'e  would  remain,  and  he  might  maintain 
trover  for  it,  which  is  suflScient  to  takie  off  the  force 
of  this  objection,  as  applied  to  the  present  case. 

Ee3 
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Seventfe  objection.-.-I  shall  menjtion.but  que  objeo 
tiop  more,  and  that  arises  recently  from  the  preMOt 
state  of  the  cause,  fw  it  com».  before  the  Court  upoo 
a  bill  of  revivor  against  the  rej^resentative  of  Sir  Joha 
Hind  Cotton,  the  original  defendant :  That  an  action 
of  waste  dies  with  the  person;  and  if  the  plaintifPfaad 
in  other  respects  beqn  in  a  condition  to  maintain  waste 
ggainst  Si^  Jqhn  Hind  Cotton,  tiae  p$uty  to  the  arti- 
cles,  it  had  been  gone,  by  his.  dea^Ji.  That  ihe  law 
is  the  same  as  to  the  action  of  trover  :  pari  rationed 
he  hath  lost  his  equitable  remedy  for  the  waste. 

Answer. — ^I  admit  the  law  to  be  dear,  that  an.actioo 
of  waste  dies  with  the  person ;  and  I  also  admit  that 
I  cannot  find  any  authority  pr  precedeat  for  mamtais- 
ing  an  action  of  trover  against  an  executor  upon  a 
cpnversion  by  the  testator  in  his  lifetime*  Though 
f^  to  this  point  I  give  no  opinion:  for  thus  much  is 
certain,  that  an  action  of  ti;over  willilie  for  an  executoi 
upon  a  conversion  by  the  defendant,  ijx  the  lifetnne 
of  the  plaintiff'^  testator,  for  which .  there  are  msasf 
authorities ;  and  it  seem?^  difficult  to  be  reconciled  to 
reason  and  justi^ce,  that  these  remedies  should  not  be 
mutual,  even  at  the  comnion  law. 

However,  I  will  admit, .  for  argument's  sake,  that 
the  action  of  trover  for  the  timber  was,  a3  well  as  the 
strict  action  of  waste  would  have  been,  gone  at.  the 
common  law ;  but  notwithstanding  that,  I  am  of 
opinion,  that  the  plaintiff  is  entitled  to  the  saioe 
relief  in  this  Court, 

There  have  been  several  determinations  in  thia 
Court,  where,  by  force  of  the  luie  actio  p^soiak 
moritur  cum  persand,  the  remedy  at  law  bath  been 
extinguished,  yet  equity  hath  given  the  like  sati** 
faction^ 
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It  is  well  known  that  at  common  law,  before  thtf 
statute  of  SO  Car.  II.  c.  7,  and  4  &  5  Wm.  and  Mary^ 
c.  24.  §  JS.,  no  actionor  remedy  could  be  had  against 
the  executor  of  an  executor  for  a  devastavit  committed 
by  the  first  executor  of  the  goods  of  the  original  te^^ 
tator.  But  notwithstanding  this,  equity  did  not 
scruple  to  get  the  better  of  this  artificial  maxini,  and 
decreed  an  account  and  satisfaction  against  the  re* 
presentatives  of  such  a  wasting  execute,,  out  of  hi$ 
assets. 

^  This  is  laid  down  as  a  rule  in  equity  by  Lord  Chan^^ 
cellor  Nottingham,  in  the  case  of  Price  against  Mor-- 
gan,  e  Ch.  Cas.  foL  215. 

His  words  are  r  "  Although,  by  the  common  law>, 
when  the  executor  wastes,  his  executor  shall  not  be 
liable,  because  it  is  a  personal  wrong,  it  is  otherwise 
here  ;  and  the  common  law  will  come  to  it  at  last ;. 
and,  therefore,  whatever  estate  of  the  wasting  exe- 
cutor is  come  to  his  representative,  which  his  testator 
wasted,  the  personal  estate  of  such  wasting  executw,^ 
in  the  hands  of  his  executor,  shall  answer.'* 

When  Lord  Nottingham  said  the  common  law 
would  come  to  it  at  last,  he  was  a  true  prophet ;  for 
this  case  was  decided  in  the  28th  of  Car.  II.,  and  the 
law  was  altered  by  act  of  parliament  in  the  SOth  of 
Car.  II. 

1  Ch.  Cas.  121.  Eton  College  against  Beaucbamp  And.  l  Eq. 
and  Biggs. — The  provost  and  fellows  of  Eton  were  ^'  ^^'  ^^* 
possessed  of  a  rent  or  pension  of  1/.- 14^.  per  annum, 
granted  by  King  Hen.  VI.  to  that  college,  issuing  out 
of  the  lands.     The  defendant  Biggs  was  executor  of 
the  tenant;  and  the  bill  was  brought  for  a  satisfaction 
rflhe  arrears  of  rent  infcurred  in  his  testator's  life- 
time, and  suggested  that  the  college  did  not  know 
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the  lands  out  of  which  the  rents  were  issuable^  and 
so  could  not  distrain  ;  and  though  the  person  of  the 
terre-tenant  was  not  chargeable  with  the  rent  at  law^ 
but  only  the  land  by  way  of  distress;  yet,  forasmuch  a» 
the.  testatrix  held  the  land,  and  did  not  pay  the  rent; 
it  was*  said  that  thereby  the  testatrix's  personal  estate 
was  augmented ;  and  therefore  the  Master  of  the 
Rolls;  Sir  Harbottle  Grimstone,  decreed  the  exe- 
cutor to  p^y  the  arrears,  as  far  as  he  had  assets  of  the 
testatrix. 

In  2  Mod,  293.  Anon,  error,  Hil.  29  Car.  II.  in  tiie 
Exchequer  Chamber,  before  the  Lord  Chancellor  and 
Lord  Treasurer,  assisted  by  the  two  Chief  Justices:— 
The  case  was,  the  plaintiff  had  declared  against  the 
defendant,  as  executor  of  Edward  Nichols,  who  was 
executor  of  the  debtor.  The  defendant  pleaded  that 
the  said  debtor  died  intestate,  and  administration  of 
his  goods  was  granted  to  a  stranger,  aA^j^t^  hoc^  that 
Edward  Nichols  was  ever  executor,  but  did  not  saj 
by  his  plea,  or  ever  administered  as  executor,  for,  in 
truth,  he  was  executor  de  son  sort  The  plaintiff  re*' 
plied,  that  before  the  administration  granted  to  the 
stranger,  Edward  Nichols  possessed  himself  of  divers 
goods  of  the  debtor,  and  made  the  defendant  execu- 
tor,'  and  died.  And  to  this  replication  the  defendant 
demurred.  Judgement  was  given  for  the  plaintiff 
in  the  Court  of  Exchequer,  but  reversed  in  the  Ex- 
chequer Chamber  ;  for  an  executor  of  an  executff 
de  son  tort  is  not  liable  at  law,  though  the  Loid 
Chancellor  Nottingham  said  he  Would  help  the  plain* 
tiff  in  equity. 

These  authorities  would  be  sufficient  to  est^sk 
the  point  I  am  now  upon :  but  I  go  ^furtto*,  and 
hold,  that  in  all  cases  of  fraud,  the  remedy  doth  iK)t 
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be  with  the  person ;  but  the  same  relief  shall  be  had 
igainst  an  executor  out  of  the  assets  of  his  testator, 
IS  ought  to  have  been  given  against  the  testator  him^ 
lelf.  For  as  equity  disclaims  the  maxim,  that  a  per- 
lonal  remedy  dies  with  the  person ;  wherever  the 
lemajid  is  prefer  for  that  jurisdiction,  this  Court  will 
follow  the  estate  of  the  party  liable  to  that  demand, 
md  out  of  that  decree  satisfaction.  Now,  collusion 
between  two  persons,  to  the  prejudice  and  loss  of  a 
third,  is,  in  the  eye  of  the  Court,  the  same  as  a  fraud ; 
and  you  have  obseired  that  one  principal  ground  of 
the  judgment  of  the  Court  in  this  case  is,  collusion 
appearing  upon  the  face  of  the  articles  set  forth  in 
the  answer. 

I  have  now  gone  through  the  arguments  and  objec- 
tions ari&ing  upon  the  particular  case,  and  the  autho- 
rities of  law  and  equity. 

One  general  argument  remains,  of  which  the  counsel 
on  both  sides  did  in  their  turns  endeavour  to  avail  them- 
selves :  I  mean  the  argument  ab  inconvenienti,  which 
undoubtedly  is  of  weight,  especially  in  a  new  case. 
On  the  side  of  the  defendants  were  urged  the  in- 
conveniences that  would  arise  from  making  such  a 
precedent,  which  would  tend  to  lock  up  the  timber  of 
the  kingdom  from  coming  to  market ;  would  create 
questions  between  possessors  of  estates  and  contingent 
remainder-men  springing  up  at  a  great  length  of  time ; 
and  there  would  be  no  knowing  where  to  stop. 

But  let  these  inconveniences  be  compared  with  the 
inconveniences  that  follow  on  the  other  hand,  from 
laying  it  down  that  a  contingent  remainder-man  can- 
not possibly  have  any  remedy  in  such  a  case  ;  I  say, 
let  them  be  compared,  and  the  former  will  weigh 
nothing  in  the  opposite  scale  against  the  latter. 
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Thus  far  the  law  all<Dws  settlements  of  estates  to 
go,  and  no  further ;  and  it  hath  been  found  to  bei 
convenient  medium  between  perpetuities,  and  tdi 
flux  and  unstable  a  condition  of  things.  Most  of  th| 
family  estates  in  this  kingdom  are  under  such  settfe- 
ments ;  and  it  frequently  happens,  that  the  &st  i# 
mainder-man  of  the  inheritance  vested  is  a  remolf 
relation ;  remote  in  blood,  and  remote  in  the  prafi 
pect  of  succession,  perhaps  afl;er  fifty  years  cxmtiDge^ 
limitation  of  that  inheritance.       ^^* 

If  what  has  been  done  in  this  case  should  be  detefs 
mined  to  have  been  done  intpime^  without  ^ly  possSik 
recompence  in  a  court  of  equity,  what  havock  vorit 
it  make,  and  what  a  licence  would  be  prodaimedl 
Every  remainder-man  in  fee,  though  after  ever  8i 
many  contingent  limitations,  might,  by  collusion  wifll 
the  tenant  for  life  or  years  in  possession,  or  perinpi 
of  his  under-tenant,  strip  the  estate,  and  convert  tlie 
value  of  it  to  their  own  use.  Suppose  an  estate  ii 
the  great  timber  counties  of  England,  in  the  Nortii, 
or  in  Cornwall,  where  the  principal  value  may  ccxisit 
in  timber,  or  mines,  all  that  value  may  be  exhausm 
and  dissipated  before  ^a  first  son  is  bom  :  he  may  fisJ 
nothing  but  the  shell  of  what  was  intended  for  ite 
lasting  support  of  a  family  of  honour. 

It  will  be  no  answer  to  this  to  say,  the  trustees  to 
preserve  contingent  remainders  may  bring  a  biD  for 
an  injunction  to  stop  this  mischief;  the  mischief  may 
be  completely  executed  before  they- know  it;  na/j 
possibly  before  they  can  know  whether  they  are  trus- 
tees or  not :  for  it  most  frequently  happens,  that 
trustees  to  preserve  contingent  uses  are  inserted 
in  settlements  and  wills  without  their  being  made 
acquainted  with  it 
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..  From  hence  it  is  evident,  that  this  will  be  but  a 
ibadow  of  a  remedy,  unless  the  Comt  goes  further, 
md  builds  a  more  adequate  relief*  upon  the  same 
principles. 

And  here  I  cannot  help  adding,  that  t\m  becomes 
of  the  greater  importance  from  the  practice  and 
i^Mises  of  the  times  into  which  we  are  fallen ;  when 
80  many  new  inventicms  and  contrivances  daily  show 
themselves  in  courts  of  justice,  to  supply,  or  to  tempts 
or  to  impose  upon  the  extravagance  and  necessities 
of  tenants  for  life,  to  the  destruction  of  their  families. 

These  considerations  bring  to  my  mind  the  last 
lessoning  of  the  Judges  in  Fermor's  case,  8  Co.  79. ; 
and  with  that  I  wUl  conclude.  . 

That  resolution  was  quite  new,  and  of  the  first  im- 
pression, and  was  contrary  to  the  letter  of  the  statute 
ef  the  4th  of  Hen.  VII.  c  24. ;  but  the  book  says, 
"  Lastly,  the  Judges,  in  this  resolution,  did  greatly  lit.  35. 
lespect  the  general  mischief  which  would  ensue,  if  ' 
such  fines,' levied  by  practice  and  covin  of  persons; 
who  had  particular  interests,  should  bar  those  who 
had  the  inheritance." 

The  result  of  the  whole  is,-^  must  decree  satisfac- 
tion to  the  plaintiff  for  what  the  late  Sir  John  Hind 
Cotton  received  out  of  his  assets  ;  and  if  the  ordinal 
limitations  had  been  still  subsisting,  I  must  hav^ 
directed  this  money  to  have  been  laid  out  in  lands, 
to  the  same  uses ;  but  as  these  are  now  barred,  and 
the  plaintiff  is  tenant  in  fee,  the  money  is  his  own. 

In  this  the  question  of  interest  is  material,  and  I 
have  considered  it.  The  principal  money  is  reckioned 
hy  the  answer  at  1,000/. ;  the  cause  being  heard  on 
bill  and  answer,  and  the  plaintiff  having  at  the  bar 
prayed  interest  from  the  time  it  was  received,  in  re- 
ject of  the  possible  growth  of  timber. 
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But  there  being  no  proof,  it  does  not  appear  wbit 
was  the  condition  of  the  timber ;  whether  by  the  dun 
the  plaintiff's  father  died  in  1727>  it  might  not  hm 
been  decayed,  and  of  little  value ;  what  might  have 
been  exhausted  in  repairs,  or  destroyed  by  temp^ 
or  accidents  ;  or  what  young  timber  may  have  growi 
up  in  its  place  in  the  mean  time.  From  these  cooi 
derations,  and  as  this  is  a  new  case,  I  do  not  think 
fit  to  give  interest  further  back  than  the  filing  of  du 
bill. 
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CHAPTER  VIII. 
Of  other  Matters  relating  to  Remainders. 


I.  Where  Contingent  Remainders 
are  UmHed,  the  Inheritance 
remains  in  the  Grantor. 

12.  How  far  this  Doctrine  is 
applicable  to  Common 
Law  Conveyances. 

14.  Contingent  Remainders  are 
transmissible. 
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16.  And  €dso  Contingent  Uses, 
18.  Exception. 

20.  A  Contingent  Remainder  may 
pass  by  Estoppel. 

22.  May  be  assigned   in   Equi'-- 

ty. 

23.  And  devised  by  WxU. 


Section  1. 

^ITTHERE  a  remainder  of  inheritance  is  limited  Where  Con- 
^^     in  contingency,  by  way  of  use,  the  inheritance  ^afnders  are 
in  the  mean  time,  if  not  otherwise  disposed  of,  re-  limited,  the 
mains  in  the  settlor  or  grantor,  until  the  contingency  remains  in 
happens,  to  take  it  out  of  them.  t^e  Grantor. 

^  2.  Thus,  in  Sir  E.  Clere's  case,  it  was  resolved  by  6  Rep.  18  a. 
Popham,  Chief  Justice,  and  Baron  Clarke,  upon  con- 
ference had  with  the  other  Justices,  that  "  if  a  man 
seised  of  lands  in  fee,  ipakes  a  feoffment  to  the  use  of 
,  such  person  and  persons,  and  of  such  estate  and 
estates,  as  he  shall  appoiut  by  his  will,  that  by  opera- 
tion of  law,  the  use  doth  vest  in  the  feoffor,  and  he  is 
seised  of  a  qualified  fee ;  that  is  to  say,  till  declaration 
«id  limitation  be  made  according  to  his  power." 
And  that  "  when  a  man  makes  a  feoflment  to  tlie  use 
of  his  last  will,  he  has  the  use  in  the  mean  time/* 
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Lecmard  3.  A  feofihient  was  made  to  the  use  of  the  itfSx 

10  Rep.  79, '  f^^  ^  ^®>  afterwards  to  the  use  of  such  tenants  i 

he  should  demise  any  part  of  the  premises  to,  foril 
or  years,  &c,  j  afterwards  to  the  use  of  the  perfotf 
ance  of  his  will,  and  to  the  use  of  such  person  an 
persons  to  whom  he  should  devise  any  estate  in  ii 
premises ;  and  after  performance  of  his  will,  to  U 
use  of  several,  persons  successively  in  tail ;  and  iK 
mately  to  the  use  of  himself  and  his  heirs  for  ever. 

It  was  held,  that  nothing  vested  till  the  death  illf 
the  feoflfor,  because  he  had  power  by  his  will  to  devii 
to  any  person  even  in  fee  simple  ;  from  which  it  fA 
lowed,  that,  in  the  mean  time,  the  use  oi  the  let 
vested  in  the  feoffor,  as  it  was  adjudged  in  Clerc^ 
case. 
Carih.  262,        4.  In  the  case  of  Davis  v.  Speed,  Lord  Hdt  pot 

this  case. — "  If  a  feoflBnent  in  fee  is  made  to  the  u« 
d£  A.  and  the  heirs  of  his  body  begotten,  the  renuflfr 
der  in  fee  to  the  right  heirs  of  T.  S.  who  is  ftA 
living,  in  such  case  the  fee  simple  is  not  in  abeyante, 
nor  in  the  feoffee ;  but  the  use  of  the  fee  shall  resuk 
to  the  feoffor,  and  remain  in  him  until  the  contiO' 
gency,  viz.  the  death  of  T.  S.,  shall  happen." 

5.  It  is  the  same  where  a  contingent  remainder » 

created  by  a  devise,  as  the  inheritance  will  descend 

to  the  heir  of  the  devisor. 

ante,  c.  6.  6.  Thus,  in  the  case  of  Plunkett  v.  Holmes,  it  was 

'     *         '  said  by  Wyndham  and  Twisden,  and  agreed  by  the 

other  Judges,  that  the  fee  descended  to  T.  as  heir, 
till  the  contingency  happened,  though  not  so  as  to 
confound  his  estate  for  life,  and  was  not  in  abeyance. 
That  in  relation  to  L.,  T.  took  only  an  estate  for 
life,  but  in  the  mean  time,  by  operation  of  law,  he 
had  the  fee  in  such  sort,  as  that  there  should  be  an 
kiattiSy  to  let  in  the  contingency  when  it  happened. 

6 
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7-  S.  Shelton  devised  to  his  wife  for  life,  if  she  had  Purefoy  v. 
i  son,  and  caused  it  to  be  called  by . his  christian  2Saund  380 
ume  and  simame  ;  then  he  gave  the  inheritance  of 
lis  lands  to  him,  and  if  he  died  under  21,  then  to 
[lis  own  heirs.  After  the  death  of  the  devisor,  his 
vridow  married  again,  and  procured  a  conveyance  of 
the  inheritance  from  the  heir  at  law  to  her  husband 
Emd  herself,  and  levied  a  fine  to  them. 

Saunders  urged,  that  the  contingent  remainder  to 
(he  son  was  not  destroyed ;  for  that,  at  the  time  of 
the  fine,  the  heir  of  the  testator  had  no  reversion  or 
estate  in  him  ;  because  an  estate  for  life  was  devised 
to  the  wife,  and  the  remainder  in  fee  was  devised  to 
her  son,  upon  a  contingency ;  so  that,  until  it  could 
be  known  whether  such  contingency  would  happen 
or  not,  the  reversion  must  be  in  abeyance,  not  in  the 
heur ;  and  then  his  conveyance  gave  no  estate  to  the 
husband  and  wife,  but  they  were  only  tenants  for  the 
life  of  the  wife,  as  before. 

Lord  Hale  interrupted  him,  and  said  it  was  clear 
the  reversion  was  in  the  heir  of  the  testator  by  de- 
scent, not  in  abeyance.  Accordingly  it  was  ad- 
judged, that  the  contingent  remainder  was  destroyed. 

8.  In  the  case  of  Carter  v.  Bamadiston,  which  has  Loddiogton 
been  already  stated  under  another  name,  a  question  ame^'c.^i 
arose  whether  the  fee  was  in  abeyance,  or  descended  $55. 
'  to  the  testator's  heir  at  law. 

Sir  J.  Jekyll  considered  the  fee  as  in  abeyance*  i  P-  Wms. 
He  strongly  argued  against  the  notion  of  the  fee's 
descending  (in  that  case  at  least)  to  the  ^eir.at  law 
of  the  testator,  till  the  contingency  happened ;  yet. 
admitted,  that  where  one  devises  lands  to  A.  for  life, 
lemainder  to  the  right  heirs  of  J.  S.,  then  living, 
though  the  remainder  in  fee  is  in  abeyance,  yet  there 
is  a  possibility  left  in  the  heir.     That  this  was  plain 
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even  in  the  case  of  a  grant,  and  that  this  possibilkf 
seemed  such  an  interest,  as  entitled  the  donor  to 
enter  for  the  forfeiture  made  by  tenant  for  life ;  fer 
his  estate  was  as  much  determined  as  it  would  law 
been  by  his  death ;  and  it  was  absurd,  that  a  tenant 
for  life,  by  an  unlawful  act,  viz.  by  his  destroying  tie 
contingent  remainder,  should  gain  to  himself  an  incfe- 
feasible  fee  simple.  It  was  like  the  possibility  thst 
was  upon  a  grant  at  common  law,  to  a  man  and  the 
heirs  of  his  body ;  for  there,  though  the  grantor  had 
no  reversion,  yet  he  might  enter  when  the  grantee 
died  without  issue. 

Upon  an  appeal  to  Lord  Parker,  this  decree  wai 
reversed.  Mr.  Peere  Williams  thus  reports  the  Chan- 
cellor's  argument. 

"  As  to  the  remainder  in  fee  being  in  abeyance^ 
or  in  the  custody  of  the  law,  or  (as  some  call  it)  k 
gremio  legis^  his  Lordship  much  exposed  that  notion, 
saying,  the  most  reasonable  inference  from  it  was, 
that  it  should  be  for  the  preservation  of  this  remain- 
der ;  but  since  the  construing  the  fee  to  be  in  abey- 
ance would,  on  the  contrary,  tend  to  the  manifest 
destruction  thereof,  and  since  nothing  but  necessztr 
in  any  case  should  occasion  the  fee  simple  to  be  in 
abeyance ;  since  the  diversity  taken  by  the  books 
was  between  a  will  and  a  common  law  conveyance, 
and  that  in  case  of  a  will,  where  the  remainder  was 
devised  in  contingency,  it  was  held,  that  the  reversion 
in  fee  descended  to  the  heir  at  law  in  the  mean  time, 
and  that  whatsoever  estate  was  not  disposed  oi  by 
the  testator,  descended  to  the  heir ;  his  Lordship  said 
he  should  abide  by  that  opinion,  and  was  veiy  clear 
in  it. 

"  That  it  was  a  strange  construction  to  take  pains, 
by  a  strain  in  law,  to  place  a  remainder  in  law  m 
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nubibuSf  or  in  abeyance,  on  purpose  that  the  testator's 
intention  should  be  wholly  frustrated,  and  that  the 
tenant  for  life  should  be  under  a  temptation  to  di^ 
appoint  the  will,  by  destroying  the  contingent  re- 
mainder, by  a  recovery,  or  feoffinent ;  which  in  this 
case  must  be  tortious  conveyances :  nay,  what  was 
still  more  extraordinary,  that  the. tenant  for  life  must 
be  rewarded  for  this  wrong ;  and  that  he,  who  before 
had  but  an  estate  for  life,  should  gain  an  absolute 
and  indefeasible  fee  simple;  and  this  by  doing  a 
wrongful  act,  which  would  be  to  take  advantage  of 
his  own' wrong,  both  against  law  and  reason. 

**  That  the  case  of  Plunkett  v.  Holmes  was  a  re-  ante,  c.  6.  v'''  2  S, 
solution  in  point,  that  where  the  remainder  in  fee 
was  devised  in  contingency,  the  fee  descended  to  tlie 
heir  until  the  contingency  happened.     And  though 
he  should  admit  that  resolution  to  be  extrajudicial, 
and  not  directly  to  the  point  then  in  question ;  yet 
the  opinion  of  four  learned  Judges  must  be  of  great 
weight,  especially  against  the  notion  which  was  con- 
tended for  by  the  other  side.     And  that  the  case  of 
Purefoy  v.  Rogers,  in  2  Saunders,  was-  equally  in  ante./,  ^,  :f:  /i 
point :  and  the  interruption  which  Lord  Hale  gave 
to  Saunders,  who  attempted  to  argue  this,  did  not 
proceed  from  any  heat  or  impatience  in  Lord  Hale, 
who  was  master  of  a  great  deal  of  temper  as  well  as 
learning ;,  but  from  the  result  of  his  fixed  judgement 
and  opinion,  that  wherie  afler  an  estate  for  life,  the 
remainder  in  fee  wais  devised  upon  a  contingency, 
the  fee  simple  not  being  disposed  of  until  the  con- 
tingency happened,  must  in  the  mean  time  descend    . 
to  the  heir.   And  to  say  that  in  these  cases  of  Plunkett 
V.  Holmes,  and  Purefoy  v.  Rogers,  the  devise  over  of 
the  fee,  afler  the  contingent  devise  in  fee,  was  to  the 
testator's  right  heirs  \  and  that  this  distinguished  it 
Vol.  IL  F  f 
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from  the  principal  case*  and  made  the  heir  take  by 
descent,  was  hardfy  agreeable  to  the  rules  of  law ;  for 
^hen  the  testator  had  devised  the  remainder  ha  fte 
upon  so  remote  a  coptrngency;  having  in  that  nan- 
nar  given  a  fee,  he  could  go  no  ferther,  nor  devise 
any  remamder  over;  and  therefor^  in  auchcaee,  tht 
devise  over  of'  the  fee  simple  would  be  void,  iriiether 
made  to  the  heir,  or  to  any  other  person. 

<<  That  these  devises  to  the  issue  male  of  Evea 
Armyn  in  fee,  if  these  should  be  any  issue  male,  or 
if  there  should  be  none,  then  that  WiUougfaby  should 
go  to  Bamadistx>n  in  fee,  ^md  Pickworth  to  Styles  k 
fee,  being  made  xxpGa  contingencies  that  never  hap- 
pened, it  was  the  same  thing  as  if  those  deviaea  had 
never  been  made  ;  and  consequently  this  sevexaion  la 
fee  descended  to  the  testator's  heir  at  law/' 

9*  Notwithstanding  the  authority  of  the  preceding 
leases,  the  doctrine  of  the  fee  simple  being  m.  abey- 
ance was  held  by  Xnord  Talbot  in   the  foUowii^ 
case. 
Vick  ▼.  IQ.  A,  devised  lands  to  B.  and  C,  and  the  sur- 

3  iTwms.     ^v<>r  of  them,  and  the  heirs  of  su^  survivor,  m.  \x%u^ 
372.  to  sell :  the  estate  was  decreed  to  be  sold ;  and  it  befflg 

referred  to  the  Master  to  see  whether  the  pa]!tic9 
could  make  a  good  titie»  he  reported  that  they  couU 
not  make  a  good  title^  there  being  no  fee  siaople  ia 
the  trustees,  fer  that  the  remainder  ia  fee  cpujd  only 
be  vested  in  the  surid^or  ^  and  ii  was  uocettain  which 
of  the  Vmy  trustees  would  be  the  survive. 

Exceptions  being  taken  to  the  Maafcer'a  report. 
Lord  Talbot  held,  that  the  trustees  jmnii^  in  a  fio^ 
« of  the  premises,  would  pass  a  good  title  to  the  pur- 
chaser by  estoppel :  that  here  the  fee  wa9  in  abey* 
ance*  And  it  being  said  by  the  counsel  that  the  heir 
of  the  devisor  would  join  in  the  conveyanee  to  the 
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purchaser,  be  rq>lied,  that  the  heir^s  jpining  wouk} 
supply  the  want  of  proving  the  will,  hnt  that  in  every 
other  respect  it  would  be  void. 

11.  Mr.Fearne  has  observed^  that  the  c^mupn  in  Com.  Rem. 
this  case  does  not  aj^ear  to  have  been  the  subject  of 
sufficient  consideration  to  be  relied  on  as  an  authority 
against  the  doctrine  relative  to  the  descent  of  the  in- 
heritanee  to  the  testator's  heir;  which  appears  to 
have  been  so  directly  and  fully  established  by  the 
several  cases  above  stated,  that  to  dispute  the  descent 
of  the  inheritance  to  the  heir  at  law  of  the  testator,. 
in  the  case  of  a  contingent  remainder  created  by  will, 
would  be  sacrificing  the  authority  of  a  series  of  cases 
wfaerdbi  that  point  had  been  solenmly  decided,  and 
repeatedly  recognized,  after  die  noiaturest  discussion, 
to  the  occasional  opinion  of  Lord  Talbot,  in  Vick  v.  £xpane 
Edwards,  where  that  point  was  not  debated,  nor  the  3  Ai!nr.^836. 
difect  adbrject  of  decikion. 

I^.  The  preceding  observations  on  the  doctrme  of  How  far  this 
the  continuance  of  the  inheritance  in  the  grantor  and  applic^le  \o 
his  heirs,  or  in  the  heirs  of  the  devisor,  is  confined  to  CommonLaw 
cases  of  conveyances  by  way  .of  use,  and  dispositions 


by  will ;  for  di£^rent  opinions  have  prevailed  in  re<- 
qpect  to  its  admission  in  conveyances  at  common  law. 
Some  have*  hdd,  that  in  case  of  a  lease  for  life, 
remainder  to  Ihe  ri^  heirs  of  J.  S.,  then  living,  no 
estate  at  all  remains  in  the  grantor;  and  that  he 
cannot  enter  for  the  forfeiture  iniease  of  a  fecffinent 
by  the  tenant  for  life :  whilst  others,  though  disinclined 
to  admit  that  any  estate  remains  in  dhe  grantor  in 
such  case,  still  allow  him  a  right  of  entry  for  the  for- 
feiture,  upon  a  feoffment  by  the  tenant  for  life ;  no 
less  than  on  the  determination  of  his  estate  by  death, 
brfwe  the  contingency  happens.  These  opinions  are  i  inst.  342  fc 
femded  on  an  assumption  that  the  remainder  must  Jij*^™' 
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pass  out  of  the  donor  at  tiie  time  of  the  liveiy,  cam- 
quently  that  no  estate  shall  remam  in  him  after  sudi 
livery ;  therefore,  in  the  case  of  a  lease  to  one  for  life, 
remainder  to  the  right  heirs  of  J.  S.,  the  remainder  k 
in  abeyance,  or  m  nubibus^  or  in  gremio  kgk 
Tliough,  says  Mr,  Feame,  by  uray  of  some  sort  of 
compromise  between  common  sense,  and  the  suppo- 
sition of  an  estate  passing  out  of  a  man,  when  there 
is  no  person  in  rerum  naturae  no  object  besides  haid 
and  hardly  intelligible^ words  for  ihe  reception  of  it, 
at  the  time  of  the  livery ;  they  are  compeUed  to  ad- 
mit such  a  species  of  interest  to  remain  in  the  grantor, 
as  upon  the  determination  of  the  estate,  before  thecoD- 
tingent  remainder  can  take  place,  entitles  the  grantor 
or  his  heirs  to  enter,  and  re-assume  ihe  estate. 
.  13,  In  2  Roll's  Abridgement,  418,  it  is  laid  down, 
that  if  a  lease  for  life  or  in  tail  be,  the  remainder  to 
the  right  heirs  of  J.  S.,  and  tenant  for  lUe  dies  without 
issue,  living  X  S*,  the  remainder  is  void,  because  J.  S. 
cannot  have  an  heir  during  his  life :  and  inasmuch  a» 
this  does  not  take  effect  during  the  particular  estate, 
it  shall  never  take  effect,  though  he  dies  after,  and 
has  an  heir :  in  such  case,  inasmuch  as  the  rejnainder 
cannot  take  effect,  the  donor  shall  have  the  bod 
again.  What  is  this  in  efiect,  says  Mr.  Feame,  but 
admitting  that  no  more  actually  passed  out  of  the 
grantor  than  the  estate  to  the  tenant  for  life,  (ff  ^ 
tail ;  until  and  unless  X  S.  died  before  the  estate  of 
such  tenant  determined. 

14.  A  contingent  remainder  of  inheritance  is  tno^ 
missible  to  the  heirs  of  the  person  to  whom  it  ^ 
limited,  if  such  person  chance  to  die  before  the  con- 
tingency happens. 

15.  Richard  Lower  made  a  feofiment  to  the  os^ 
of  himself  for  life  j  afler  the  death  of  himself  aad  ^^ 
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his  ij^ife,  to  the  uae  of  Thomas  his  eldest  son  for  life ; ; 
after  the  death  of  Richard,  and  P.  his  wife,  and  Thomas, 
to  the  use  of  Jane  the  wife  of  Thomas,  and  of  such 
issue  male  or  female  as  the  said  Thomas  should  beget 
on  her ;  if  Thomas  should  have  no  issue  by  her,  then/ 
to  the  use  of  Jane  for  life ;  and  after  the  death  of 

Richard,  and  P.  his  wife,  and  Jane,  all  the  lands  to 

» 

the  use  of  Thomas  and  the  heirs  male  of  his  body ; 
remainder  to  the  right  heirs  of  Thomas. 

Thomas  had  issue  ^  a  daughter,  then  made  a  lease 
of  all  the  lands  by  deed,  indented  for  500  years  ^ 
afterwards  granted  the  lands  by  fine  to  the  lessee  *  for 
500  years,  and  died  in  the  lifetime  of  Richard. 

It  was  held,  that  the  estate  limited  to  Thoipas  was 
a  contingent  remainder,  for  the  particular  estate  was 
only  fpr  the  life  of  Richard,  whereas  Thomas's  estate 
was  not  to  commence  till  after  the  death  of  Richard 
and  P.  his  wife  ;  and  though  Thomas  levied  the  fine 
for  500  years,  and  died  before  the  contingency  hap- 
pened, yet  his  heir  aft;erwards,  when  the  contingency 
did  happen,  was  bound  by  the  fine,  and  the  lease  for 
500  years  took  place ;  for  it  was  agreed  that  the  con* 
tingent  remainder  descended  to  his  heir. 

16.  The  same  law  holds  with  respect  to  contingent  And  ako 
uses,  wluch  will  also  descend  to  the  heir.  ^3^  ^^ 

17.  Thus  it  is  laid  down  m  Shelley's  case,  that  if  Wood's  Case, 
a  man  seised  of  the  manor  of  S.  covenants  with  ^  »^«P-^^«- 
another  that  when  J.  S.  shall  enfeoff  hhn  of  the  manor 

of  D.,  then  he  will  stand  seised  of  the  manor  of  S.  to 
the  use  ol*  the  covenantee  and  his  heirs :  the  cove- 
nantee di^s,  hia  heir  within  age :  J.  S.  enfeoffs  the 
covenantor.  Held,  that  the  heir  should  be  adjudged 
in,  m  course  and  nature  of  a  descent :  and  yet  it  was 
neither  a  right,  title,  use,  nor  action,  that  descended, 
but  cmly  a  possibility  of  an  use,  which  could  neither. 
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wUsoQ  V.      be  reltefted  ti6t  discharged :  but  it  mi^Bt,  if  the  con- 
3  Bro^ParL    ^^^^  '^  ^^^  pefform^d,  have  veited  in  the  a&- 
Ca.  195.        cedtor  j  and  then  the  heir  had  daiiiked  it  by  descent 
Exception.         18.  Mr.  FeAme  has  observed,  that  tome  caiBes  maj 
5^^ '       '    aris^  where  the  existence  of  the  devisee  of  a  ccoitio- 

gent  remainder,  at  some  particular  time,  may,  bf 

implication,  enter  and  mtke  part  of  tfie  contingeficj 

it^f,  upon  which  such  interest  is  intended  to  take 

efiect ;  in  which  ease  it  cannot  descend. 

Moorhouser.      1^.  Thus,  in  a  modem  case,  where  a  hu^and  and 

1  BUck.  Rep.  ^^  settled  certain  lands,  which  were  the  inheritance 

^38,  of  the  wife,  to  the  use  of  the  wiffe  for  life,  remainder 

to  the  husband  for  life,  if  he  and  his  w&  should  have 
any  issue  that  should  so  long  live,  remainder  to  all 
Such  children  in  fee,  as  tenants  in  commofi ;  if  die 
wife  should  die  without  issue.  Or  all  such  israe  shcald 
die  before  twenty-one,  then,  as  to  one  moiefy,  to  the 
husband  in  fee.  The  husband  died  in  llie  lifetiflae 
of  his  wife. 

Hie  Court  was  dearlf  of  opinion,  that  upon  all  (be 

circumstances  of  the  case,  the  contingency  upon 

which  it  was  intended  that  the  estate  of  the  husband 

should  arise,  was  that  of  his^  surviving  his  wife ;  and 

that  as  he  died  ffrst,  the  contingency  never  arose. 

ACoQtiogent      20.  A  contingent  remainder  may,  before  it  vests, 

ma"pi«s^^   ^  passed  by  fine,  by  way  6f  estoppd,  so  as  to  bind 

Estoppel.       the  interest  which  shall  afterwards  accrue,  by  the  con* 

tingency. 
juite^  f  15.        21  •  Thus,  in  the  case  of  Weale  v.  Lower,  it  was 

determined,  that  though  the  fine  operated  at  first  by 
conclusion,  and  passed  no  interest,  yet  the  estops 
should  bind  the  heir :  that  upon  the  happening  rf 
the  contitigency,  the  estate  by  estoppel  became  an 
estate  in  interest,  of  the  same  effect  as  if  the  coniin' 
gency  had  happened  before  the  fine  was  levied :  and 
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tbat  if  the  fine  had  been  in  fee,  it  would  have  barred 

the  heir,  and  operated  to  the  benefit  of  the  possession, 

as  the  fine  of  a  disseisee  to  a  stranger ;  but  being  only  Vick  t. 

for  years,  the  fee  was  ve9ted,  and  the  term  good,  Tn[]^  *c.i2^ 

being  drawn  out  of  the  fee. 

22*  Although  a  contingent  remainder  cannot  be  May  be  as- 
passed  or  transferred  by  a  conveyance  at  law,  before  E^u^ty.^^ 
the  contingency  happens,  otherwise  thaaby  estoppel,  Fearne»CoDU 
bydeedor  fine,  orbyaconunonr^GOveiy^idiereinthe  ^®™-^3''- 
person  entitled  to  the  contitigeht  estate  comes  in  as 
vouchee;  yet  it  seems  that  contingent  estates  are  Tit. 38.  c. 20.. 
assignable  in  equity. 

23.  Contingent  remainders  were  formerly  held  not  And  dcFised. 

lyv  Will 

to  be  devisable  by  the  persona  entitled  thereto,  whilst  ^ 
they  remained  in  contingency ;  but  it  has  been  deter- 
mined, in  some  modem  cases,  that  where  contingent 
remainders  are  descendible  to  the  lieirs  of  the  persons 
entitiied^  «h^  they  4^y  be  divised  by  wiH,  £ke 
any  other  *^tes,  tS  i*i^hich  an  account  will  be  givea.Tit.3&rc.3^ 
hereafter^ 


Ff  4 


(     440     ) 


TITLE  XVII. 


REVERSION. 


1.  Description  of. 

\2.  A  Revernon  onset  from  the 

Cofutnic^on  of  Law. 
14.  Reversiont    are    vested    In* 

terests. 
17.  But  may  he  devested. 
19.  Incidents  to  Reversions. 
22.  Reversions  after  Estates  for 

Years  are  present  Assets. 


24.  After  Estates  for  Life  are 

quasi  Assets, 
27.  Jfter  Estates  Tail  are  Assets 

when  they  come  vnio  Po^ 

session. 
36.  And houndby  Judgements, dfc 
38.  And  also  by  Leases* 
41.  All  parhcular  Estates  merge 

in  the  Reversion. 


Descrip- 
tion of. 
]  InBt.  142  h. 


Id.  22  b. 
Plowd.  151. 


'  Section  1. 

fnriHE  second  kind  of  estate  in  expectancy  is  called 
'^  a  reversion ;  which  is  defined  by  Lord  Coke  to 
be  the  returning  of  the  land  to  the  grantor  or  his 
heirs,  after  the  grant  is  determined.  Reversio  terrte 
est  tamqtuim  terra  revertens  in  possessione  donatorij 
she  hceredibus  suis,  post  donum  finitian.  In  another 
place  Lord  Coke  describes  a  reversion  to  be,  where 
the  residue  of  the  estate  always  continues  in  liim  who 
made  the  particular  estate. 

2.  The  idea  of  a  reversion  is  founded  on  the 
principle,  that  where  a  person  has  not  parted  with 
his  whole  estate  and  interest  in  a  piece  of  land,  all 
that  which  he  has  not  given  away  remains  in  him, 
and  the  possession  of  it  reverts  or  returns  to  him, 
upon  th$  determination  of  the  preceding  estate. 
1  Inst.  183  b.  Hence  Lord  Coke  says, — "  and  the  law  termeth 

a  reversion  to  be  expectant  on  the  particular  estate, 
because  the  donor  or  lessor,  or  their  heirs,  after  eveiy 
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etermiiiation  of  any  particular  estate,  doth  expect 
r  look  for,  to  enjoy  the  lands  or  tenements  again.'^ 
S.  If  therefore  a  person  who  is  seised  in  fee  conveys 
is  estate  to  A*  for  life,  remainder  to  B.  for  life, 
emainder  to  twenty  other  persons  for  life,  he  still 
etains  the  fee  simple,  because  he  has  not  parted 
^th  it.  But  as  such  fee  simple  can  only  return  or 
iall  into  possc^ssion  upon  the  determination .  of  the 
preceding  estates,  it  is  only  an  estate  in  reversion. 

4.  Before  the  statute  De  Dcms  conditiondlihus,  no  Tit.  2.  c.  i . 
reversion  remained  in  the  donor,  after  he  had  created 

%  conditional  fee ;  because  the  grantee  of  such  an 

estate  .was  considered  as  having  the  absolute  property 

of  it,'  and  the  d6nor  had  only  a  possibility  of  rever-^ 

fcer,  not  an  actual  estate  in  reversion.    But  as  soon  as 

the  statute  De  Donk  was  made,  the  Judges  held  that  Plowd.  248 

an  estate  given  to  a  man  and  the  heirs  of  his  body,  ^^  ^  ^^*  ^^' 

was  only  a  particular  estate,  therefore  there  remained 

an  estate  in  reversion  in  the  donor. 

5.  Lord  Coke  has  observed,  that  this  point  was  once  i  Inst.  22  6. 
doubted,  but  without  reason,  for  at  the  same  session 

6f  parliament  in  which  the  statute  De  Donis  was 
made,  ch.  3.  it  is  expressly  said,  vel  per  donum.  in 
quo  reservatur  reversio.  So  that,  by  the  judgement  of 
the  same  parliament,  a  reversion  was  settled  in  the 
donor. 

6.  Where  a  gift  is  made  of  a  qualified  or  base  fee,  )  Inst.  18  a. 
no  reversion  remains  in  the  donor.  For  Lord  Coke  '^'*-  *•  *  *^^- 
says ; — ^If  lands  be  given  to  A.  and  his  heirs,  so 

long  as  B.  hath  heirs  of  his  body,  remainder  over 
in  fee,  the  remainder  is  void. 

7.  Lord   Chief  Justice  Vaughan  observing  upon  Vt^jh.  R. 
this  passage,  doubts  whether  it  be  law ;  and  says, 

"  When  such  a  base  fee  determines  for  want,  of 
•issue  of  the  body  of  B.  the  land  returns  to  the  grantor 
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and  his  heirs,  M  a  kind  of  reversite )  and  if  thete 

can  be  a  reversion  of  such  an  estate,  I  know  not  vhjr 

a  remainder  rbaj  not  be  granted  of  it." 

1  Inst.  46  b.       8.  Where  a  fperson  creates  an  estate  for  years  hj 

rit.^8.  c.  1.     ]^agg^  lie  has  a  reversion  as  soon  as  the  lessee  entoi 

and  not  before.      But  when  tai  estate  fot  yesm  k 

created  by  a  conveyance  deriving  its  efifect  finm  Ike 

Tit.  11.  c.  4.  statute  of  W68,  the  person  to  whom  such  estate  a 

limited  acquires  thse  aetual  possession  Withoiifc  enby; 
conseqnently  the  person  who  creates  the  estate  fti 
years  has  a  reversion  immediately  upon  the  eDSCO^ 
tton  of  the  conveyasice. 

9*  Where  a  person,  having  only  a  particakr  esbrte^ 
in  lands,  grants  a  smaUer  eM»(te  than  has  ovm,  he  hv 
a  reversioli  left  m  himself.  Thns,  if  tenant  in  td 
gnmts  an  estate  for  the  life  of  another,  he  has  s 
revision  in  him ;  bteanse  he  has  not  parted  witk  k» 
y^hfAe  inteiest. 

10.  In  the  siune  manner  where  a  pefion  ifbo 
has  an  estate  for  99  years,  grants  it  for  98  yiean 
or  for  any  shorter  term,  he  has  a  reversion  teft  in  faiiii : 
if  he  even  ^^nts  it  for  99  yeaiB,  less  one  day,  he  has 
a  re?version. 
1  Inst.  22  b.       11«  Lord  Coke  says,  if  a  man  eittends  lands  bj 

force  of  a  statute  merchant,  statute  staple,  recc^ni- 

zance,  or  elegit^  he  leaves  a  reversion  in  the  cognfflor. 

AReveraion       12.  A  reveision  is  never  Cheated  by  deed  or  writisg, 

tScon^"*      ^^  arises  from  co»struetidn  of  law.    Thus  Lord 


Btruction  of    Coke  says,  if  a  man  makes  a  gift  in  tail,  or  a  ham 
1  Inst.  22  6.    for  life,  the  remainder  to  his  own  right  hdbrs,  the 

remainder  is  void,  and  he  hs»  tlie  reversicm  id  hiii. 
So  if  a  man  makes  a  feoffinrat  in  fee,  to  the  use  of 
himself  for  life,  and  after  to  the  use  of  BSMlter  k 
tail,  and  after  to  the  use  of  his  oWn  ri^t  heirs;  the 


Tit.  u.  o.  4.  reversion  in  fee  is  in  faiill,  because  tibe  usi^  df  the  fee 

§  34. 
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cmxtibued  ever  in  him:  and  the  Btatute  of  uses 
Executes  the  poseession  to  the  use»  in  the  same  plight 
M  the  use  was  limited. 

13.  Lord  Coke  also  says,  if  a  man  makes  a  ftoffinent  ^  l^st.  22  h. 
ia  fee,  to  the  use  of  himself  in  tail,  and  after  to 

tiEie  use  of  the  feoffee  in  fee,  the  feofiee  hifis  no  rever- 
wnif  but  in  the  nature  of  a  remainder ;  albeit  the 
feoffor  have  the  estate  tail  executed  in  him  by  the 
statute  of  uses,  and  the  feofi^e  is  in  by  the  common 
law  :  which,  he  says,  is  wofdiy  of  observation. 

14.  Although  a  person  can  only  be  said  to  be  R^reNkMis 
entitled  t<s  not  seised  of,  a  reveraton  f  yet  estates  in  interests. 
reversioii  are  ^operly  classed  under  the  general  de- 
nomination of  vested  interests :  because  a  perscoi 
entitled  to  an  estate  in  reversion  has  an  immediate 

fixed  right  of  future  enjojrment ;  that  is,  an  estate 
vested  in  priBsentif  though  it  is  only  to  take  eiSect  in 
possession  and  "pvoSt  mJiOmvi  and  which  may  be 
aliened  and  charged  much  in  the  same  lAanner  as  an  ^  R^*  ^^  ^ 
estate  in  possession. 

13.  The  law  is  as  carefal  of  the  rights  of  the  re-  ' 

versioner,  as  of  those  of  the  tenant  in  possesion ; 
and  will  therefore  allow  an  action  to  be  brought  by 
the  reversioner,  as  well  as  by  the  tenant  in  possession, 
ibr  an  injury  done  to  the  inheritance^ 

16.  A  person  in  reversion  brought  an  action,  for  Jeftr  v. 
erecting  a  wall,  whereby  his  lights  were  obstructed ;  ^S®*^' 
and    obtained   a  verdict,   with    general   dami^a.  2141. 
Oa  a  motion   in  arrest  c£  judgement,  it  was  ob- 
jected, that  this    action  would  not    lie  by  a    re^ 
versioner,  being  only  an  injury  to  the  pemn  in 
possession. 

Th6  Court  was  of  opinion  that  an  action  might  be 
bro^ght  by  one,  in  respect  of  his  possession,  and  by 
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the  other,  in  respect  of  his  inheritance,  for  the  injmy 
done  to  the  value  of  it ;  for  if  the  reversioner  wanted 
to  sell  the  reversion,  this  obstruction  would  certamfy 
lessen  the  value  of  it. 

But  may  be        17.  An  estate  in  reversion  expectant  on  an  estate 

for  life  may  be  devested  by  the  feoffinent  or  fine  of  tk 

Fo'J^Sr'  tenant  for  life ;  by  which  nothing  but  a  right  of  entiy 

Tit.  35.  c.  12.  will  remain  in  the  reversioner.     But  where  the  pa^ 

ticular  estate  is  only  for  years,  a  fine  levied  by  the 
termor  will  not  have  that  effect, 

Tit.2.  c.  2.         18.  It  has  been  stated  that  a  feofiment  or  fine  by 

a  tenant  in  tail  will  di3Conttnue  the  reversion ;  by 

.which  the  reversioner  will  be  deprived  of  his  li^ 

.     of  entry,  and  driven  to  his  real  action. 

Incidents  to       19*  The  usual  incidents  to  an  estate  in  rev^sioii 
aReyersion.   ^^  ^^^  ^^  ^^  ^^^^  ^^  ^^^^    Where  no  lent  is 

reserved  out  of  the  particular  estate,  fealty  results  of 

.  course,  and  may  be  demanded  as  a  badge  of  tenuie. 

1  Inst.  143  a.      SO.  Lord  Coke  says,  that  in  the  case  of  a  gift  in 

tail,   lease  for  life,  or  years,   fealty  is  an  incidart 

inseparably  annexed  to  the  reversion ;    so  that  the 

,donor  or  lessor  cannot  grant  the  reversion  over,  and 

save  to  himself  the  fealty,  or  such  like  service :  but 

the  rent  he  may  except,  because  the  rent,  tliough  it 

be  incident  to  the  reversion,  yet  is  not  inseparably 

incident. 

Tit.  5.  c.  2.        It  has  been  stated  that  curtesy  and  dower  are  inci- 

^*  *  ^'  •     dent  to  reversions  expectant  on  estates  for  year%  but 

not  to  reversions  expectant  on  estates  of  freehold. 

Reveraions         21.  A  reversion  expectant  on  .the  determination 

for  Years  are  ^^  ^  ^J^tm  of  years,  is  present  assets,  for  payment  rf 

present         debts.     For  the  heir  cannot  plead  a  term  of  this 

kind,  created  by  his  ancestor,  in  delay  of  executioD> 
but  must  confess  assets. 
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22*  In  an  action  of  debt  against  the  heir,  upon  the  Smith  v. 
obligation  of  his  ancestor,  the  defendant,  not  denying  ]  salk.  354. 
the  action  or  obligation,  pleaded  that  his  ancestor  2Ld.Rayin, 
^was  seised  in  fee,  and  that  he  demised  the  same  {or  j  Mod.  40. 
500  years  to  A.,  who  entered  ;  and  that  the  said  re-  Osbaldston 

•^  .  '  '  V.  Stanhope, 

version  descended,  et  riens  ultra ;   and  that,  at  the  2  Mod.  50. 

time  of  the  action  brought,  he  had  no  tenements  in 

f^e  simple  by  descent,  except  the  said  reversion.    It 

Mras  not  questioned,  but  judgement  ought  to  be  given 

for  the  plaintiff;  the  doubt  was,  whether  general  or 

special. 

The  Court  was  of  opinion,  that  a  general  judge- 
ment ought  to  be  giveif.     And  Lord  Holt  said,  it  had 
been  a  doubt,  whether  the  heir  could  plead  a  term 
for  years  in  delay  of  present  execution ;  and,  though 
there  were  even  some  precedents  to  that  purpose,  yet 
he  was  of  opinion,  the  heir  could  not  plead  a  term  in 
delay,  but  ought  to  x^onfess  assets :  for  the  reversion 
ijfassets,  and  the  common  law  had  no  regard  to  a  term 
for  years,  2  Inst.  321.     And  there  is  no  mischief  in 
this :  for  though,  in  consequence,  a  levari  Jacias  may  ^ 
go,  yet  the  lessee  may  maintain  himself  against  an 
ejectment,  by  virtue  of  his  lease. 

23.  In  a  subsequent  case,  the  Court  of  Common  VilliersT. 
Pleas  acquiesced  in  the  doctrine  laid  down  by  Lord  2  wUiL 
Holt,  but  gave  judgement  upon  another  -point.  49. 

24.  A  reversion  expectant  on  the  determination  After  Estates 
of  an  estate  for  life,  h  gttasi  assets,  and  ought  to  be  ^^^  Life  are 

.  quasi /issets. 

pleaded  specially  by  the  heir  ;  but,  in  such  case,  the 
plaintiff  may  take  judgement  of  it  qiumdo  acciderit. 

25.  In  debt  against  the  niece,  as  cousin  and  heir  Dyer,  373  6. 
to  the  uncle,  the  obligor,  the  defendant  confessed  the  ^  *  ^  * 
bond  by  nient  dedire^  but  that  nothing  in  fee  simple 
descended  to  her  beside  a  reversion  of  30  acres  of 

iliarsh  in  S.,  &c.  after  the  death  of  such  a  o^e.    It 
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Lutw.  503. 


After  EflUtes 
^fhul  are  As- 
sets when 
they  come 
into  Posses- 
sion. 

]  RoU.  Ab. 
269. 

Tit.  2.  c.  2. 


KellowT. 
Ilowden» 
3  Mod.  253. 


was  held,  that  the  plaintiff  might  pray  a  apeeal  ju^' 
ment  upon  the  confession ;  viz.  that  he  should  reeover 
the  debt  and  damages  of  the  aforesaid  vevef^  to 
be  levied  when  it  should  fall  in ;  and  a  speeial  yi^ 
^ould  issue  to  extend  the  whole  SO  acres. 
kv.Clea-  ^6.  A  man,  seised  of  a  reversion  expectant  upoo 
IUym.53.'     an  estate  for  life,  bound  himself  and  his  heirs  id  i 

bond,  and  died,  living  the  tenant  for  life :  it  w 
held,  that  this  reversion  should  be  assets  in  the  IuumIs 
of  the  lieir,  whenever  it  came  into  possessioD. 

27.  A  reversion,  expectant  on  the  determinatioB 
of  an  estate  tail,  is  said  not  to  be  assets  during  th 
continuance  of  the  estate  tail.  But  this  is  only  b^ 
cause,  durii^  that  time,  it  is  considered  to  he  cS^ 
value ;  as  it  is  in  the  power  of  the  t^iant  in  tail  to 
bar  and  destroy  it  whenever  he  pleases,  by  sufeng  ^ 
a  commcm  recovery.  But  whenever  reversions  of  Ab 
kind  fall  into  possession,  they  tlien  become  assets. 

48.  In  a  special  verdict,  it  was  found,  that  J(^ 
Rowden,  the  father  of  Richard  (the  defendant),  vas 
seised  in  fee  of  a  messuage,  &c. ;  and,  being  so  seised, 
had  issue  John  Rowden,  his  eldest  son,  and  the  de- 
fendant :  that  John  the  elder  settled  the  prenuses  on  * 
himself  for  life,  remainder  to  John  his  eldest  sod  in 
tail  male,  remainder  to  his  own  right  heirs.  Ate 
the  death  of  the  father,  John  his  eldest  son  entat4 
and  was  seised  in  tail,  and  also  entitled  to  the  refer-* 
sion  in  fee,  and  died  leaving  an  only  son,  who  soon 
after  died  without  issue ;  whereupon  the  lands  dc* 
cended  to  the  ddfendant  as  heir  to  his  nephew,  ^ 
entered,  and  was  seised  in  fee.  The  question  was, 
whether  he  was  liable  to  the  payment  of  a  bond 
debt  of  his  father's.  The  counsel  on  both  sides  agreed 
that  the  reversion,  having  come  into  possession  1^^ 
termination  of  the  estate  tail,  was  chargeable  wiA 

6 
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A  debt ;  md  tt^e  oply  doul^t  wii3»  whether  the  plain- 
¥  ought  to  have  Qamqd  th^  intermediate  heirs  to  the 
L?er9ton.  Three  of  l^e  Ju4ges  pbserved,  th^t  the 
lestiop  was  not,  whether  the  defendant  was  liahle 
)  the.  debt,  but  whether  he  was  properly  charged  a^ 
nur  to  his  fkther,  or  whether  he  shoijjd  hiavQ  been 
liarged  as  heir  to  his  nephew,  whp  was  last  seised* 
md  it  iQU3t  he  admitted,  that  if  the  land9  had  de- 
fended to  the  brother  and  nephew  of  the  defendant 
I  fee,  then  they  ought  to  have  been  named ;  but 
bey  had  only  a  reversion  in  lee,  expectant  upon  an 
akate  tail,  which  wm  uncertain,  and  therefore  of 
ittle  valoe.  But  here  the  reversion  in  fee  wa9  come 
nto  possession,  and  the  defendant  had  the  land  ad 
leir  to  his  father :  it  was  assets  only  in  him,  and  was 
i«k  so  either  in  his  brother  or  nephew,  who  were 
Beithei  of  them  chaiqgeable ;  beicause  a  reversion^  ex- 
^ctoDt  upon  sn  estate  tail,  was  not  assets. 

99*  A  reversion  expectant  on  an  estate  tail,  when 
it  comes  ii^to  possession,  is  assets  for  payment  of  debts, 
though  it  should  be  devised  away ;  for  by  the  statute  Tit.  1.  ;  58. 
3'  Wm*  &  Mary,  c.  14.  such  a  devise  is  rendered 
firsHduient  and  void  against  creditors. 

80.  A  s^ttlem^nt  was  made  in  I707  of  lands^  to  Kynaston 
liie  we  ^  Thomas  Dehihaye  for  life^  remainder  to  J;^^^*'''** 
twatees  to  prese^e  contingent  ifemainders>  remainder  2  Atk.  204, 
V>  the  Gxnt  and  every  other  son  of  Thomas  Delahaye 
v^  tail  male,  reversion  to  his  own  right  heilrs.    Tho- 
Has  being  indebted  by  bond  to  several  persons,  and,, 
moqg  otiheri^  to  one  Blacket,  gave  him  a  collateral 
^•curity  of  some  stock,  which  was  transferred  for  that 
FttfpQse,  and  agreed  to  he  re-tr^sferred  upon  pay- 
neniof  prisoipal  and  JAterest,;  and,  being  likewise 
i^^ebil^  by  suople  contract,  dUed  in  17^4,  leaving 
issQ^  c^  j|Q^^  Thomas.   In  1735,  thf^e  was  ^  decree 
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obtained^  by  which  the  father^s  estate  was  dketiitit 
to  be  sold  for  the  payment  of  his  debts,  and  the  ss- 
ple  contract  creditors  to  stand  in  the  place  of  Ae 
bond  creditors ;  and»  under  this  decree,  some  fte- 
simple  lands  were  sold  and  applied.  In  1738,  TliaiBS 
the  son  devised  the  settled  estate  to  the  defendaat, 
and  died  without  issue  ;  whereby  the  estate  tail  ¥» 
spent,  and  the  reversion  in  fee  cahie  into  poss^oe. 

The  plaintifis  brought  their  bill  to  have  this  estite 
applied  towards  satisfactipn  of  their  debts,  notwid^ 
standing  the  devise  of  it  by  the  son.  And  now  die 
question  was,  whether  this  reversion  in  fee  was  to  be^ 
considered  as  real  assets  of  the  father,  applicaUe  to 
the  payment  of  his  debts ;  or  if  it  was  prevenled 
from  being  so,  by  the  devise  of  the  son  ? 

Mr.  Attorney  General  argued  for  the  pldintifi, 
that,  if  there  had  been  no  devise  by  the  soil,  dien- 
version  had  certainly  been  assets  *•  for,  though  k 
could  not,  during  the  continuance  of  the  estate  taO, 
be  extended  or  sold  for  payment  of  debts,  yet,  when 
it  descended,  it  was  assets,  and  the  heir  is  named  ffl 
the.  obligation,  which  is  all  the  law  requires  to  sulv' 
ject  it  to  the  payment  of  bonds,  as  appears  fiw 
ante,  §  28.      Kellow  V.  Ro wden,  3  Mod.  253.  And,  from  OsbaldstoD 

V.  Stanhope,  2  Mod.  50.  it  is  plain,  that  the  only  thirf 
which  distinguishes  such  an  estate  from  any  other,  iSr 
that  it  is  not  immediately  chargeable  to  satisfy  debts; 
but  that,  where  it  descends  and  comes  to  the  heblrf 
succession,  it  clearly  may.  I  shall,  therefore,  cod* 
sider  this  case  under  these  three  heads :  1st,  Upon 
the  construction  of  3  and  4  William  and  Mary,  c  14- 
against  fraudulent  devises,  which  gives  an  action 
against  the  heir  and  devisee  ;  Sdly,  That  bonds  are 
such  liens  in  equity,  either  before  or  since  that  statute, 
as  cannot  by  any  contrivance  be  defeated  j   sodi 
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Sdly,  That  the  decree  in  1725  has  bound  this  estate 
in  equity,  precedent  to  the  devise,  in  such  a  manner^ 
that  no  subsequent  act  can  affect  the  estate. 

1st,  With  respect  to  the  act  against  fraudulent  de- 
vises,  both  the  reason  and  the  words  of  it  extend  to 
the.  present  case.    The  preamble  is,  ^<  Whereas  it  is 
not  reasonable  or  just,  that,  by  the  practice  or  con- 
trivance of  any  debtors,  their  creditors  should  be 
defraudedof  their  just  debts;  and,  nevertheless,  it  has 
ofteu  happened,  that  where  several  persons, .  having 
by  bonds  or  other  specialties  bound  themselves  ,and 
their  heirs,  have  afterwards  died  seised  in  fee-simple 
of  and  in  manors,  &c.  and  have  devised  the  same,  or 
disposed  thereof  in  such  manner,  as  such  creditors 
have  lost  their  said  debts ;  all  wills,  therefore,  or  tes- 
taments, of  or  concerning  any  manors,  &c.  whereof 
auy  person  at  the  time  of  his  decease  is  seised  in  fee- 
simple  in  possession,  reversion,  or  remainder,   &c. 
shall  be  deemed  and  taken  (only  as  against  such  cre- 
ditor or  creditors  as  aforesaid)  to  be  fraudulent  and 
void."    And,  sect.  5,  **  in  all  cases,  where  any  heir 
at  law  shall  be  liable  to  pay  the  debt  of  his  ancestor, 
in  regard  of  any  lands,  &c.  descending  to  him„  and 
shall  sell,  alien,  or  make  over  the  same  before  any 
action  brought,  such  heir  at  law  shall  be  answerable 
fox  such  debt,  &c.  in  an  action  of  debt  to  the  value 
of  the  lands,**  &c. 

The  mischief  which  this  statute  had  in  view,  nfras 
a  defect  in  the  common  law  j  that,  although  it  was 
the  intent  of  the  law  that  an  heir,  in  respect  of  the 
land  descended,  should  be  bound,  yet  it  was  left  in 
the  power  of  the  obligor,  by  a  devise,  absolutely  to 
defeat  his  creditors.  This  was  the  general  mischief^ 
ad&  is  plainly  within  the  reason  of  the  act,  and  the 
thing  it  intended  to  prevent :  for,  it  is  as  unjust  that 
Vol.  II.  G  g 
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t|ie  heir  shoufd  be  able  to  defeat  the  creditor,  » that 
the  ancestor  shouMi  and,  consequefttlyr  m  much 
justice  to  prevent  it  in  him,  as  in  the  other.  Ute 
statute  says,  aU  wills  shall  be  void  as  against  Ae  at- 
ditor  ;  cautiously  wording  it,  so  as  to  take  in  even 
case  where  a  creditor  may  be  defeated  of  his  debt, 
and  where  he  would  have  obtained  satisfaction,  hal 
no  such  will  been  made.  It  may  be  objected*  tlmt 
the  will  mentioned  in  the  statute,  is  not  the  wS  d 
the  heir,  but  of  the  ancestor.  .  I  answer,  t&e  «et  re- 
lates to  all  wills,  and  is  not  confined  to  that  df  lim 
debtor ;  but,  if  it  was,  the  heir  is  debtor  ki  m  proper 
sense  for  this  purpose.  The  making  of  aU  wilk  Toi4 
as  against  Creditors,  is  attended  with  no  incomtni- 
ence :  it  gives  the  creditor  no  new  right,  but  only 
removes  that  out  of  his  way  which  unjti£rtly  obstmcted 
him.  It  avoids  the  will  only  as  to  tite  creditor ;  and 
certainly,  where  the  will  of  the  heir  ptements  die 
creditor  from  that,  which  would  otherwise  in  pdnt 
of  law,  have  been  applied  for  his  satisfkctioii,  soch 
tdir  is  in  fraud  of  the  creditor.  It  may  be  saict,  tint 
the  preamble  extends  only  to  the  will  of  the  ofai^^, 
add  that  the  enacting  clauses  must  be  restrained  by 
the  preamble ;  but  the  rule  made  to  ttt^injAt^^  tlie 
objection  is  not  true ;  for  it  is  well  knoWti^  that  g^ 
neral  statutes  are  made  from  particular  cases  r  evei^ 
day's  experience  proves  it ;  and,  indeed,  it  is  inam* 
fiistiy  ^0  in  this  act  itself.  For  the  preamble  mentioDs 
only  wills ;  but  one  of  the  clauses  in  the  statute  relates 
to  conveyances  made  by  the  heir,  which  is  less  recon^ 
cileable  to  the  preamble  than  wills  made  by  Urn : 
ahd,  though  it  be  said,  ^  remedy  qftohich^  it  k 
acjded  anrfj&r  the  maintenance  (ffjUst  and  uprigit 
dealings  which  is  to  much  as  t6  say,  andtffoM  other 
the  like  casds;  and,  to  avoid  all  dOubts  of  tibis  ]dnd» 
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the  words  such  crtditor^  are  repeated^  to  show  the 
provision  vtba  not  to  be  restraixied  to  one  case  oniy. 
C^n  it  be  conceived^  that  an  act  to  prevent  fraudu- 
lent  de^es  should  paxticularly  provide  agaiufit  con- 
veyances by  the  heir,  and  forget  a  devise  made  by 
fatoiP  But  the  legislature  know,  that  the  furst  part  of 
:  the  4ct  gafve  remedy  against  that,  as  it  did  against. all 
:  wills^    Here  I  may  observe,  13  Eliz.  c.  5.  against  lit.  32.  c.  2;. 
:  fhaukileitt  eonveyanceB ;  since  it  is  a  maxim,  that 
2  statuteSf  made  tn  pari  materidy  are  to.  he  taken  into 
I  tbe  dottstnictioB  c^  each  other,  as  Lord  Hale  said  m 
Bafly  V.  Murin,  1  Vent  ^6.  such  acts  are  explana- 
!  t4xry  of  each  other  ^  and»  agreeable  to  this,  was  the 
:  oiaeefHodson  V.  WalUs^  considered  upon  the  division 
of  intestates  Mtate&    So,  in  Read  v<.  Ward,  13th  De- 
)  cember  YJSQ^  where  the  question  was,  whether  Knox 
'  Wavi  was>  a  purohaseir  saved  by  the  act  agaiaast  bank- 
:  rupts,  21  Jac  L  c.  19^  it  was  objected,  that  though 
theffa  were  five  years  between  the  act  of  bankruptcy 
I  and  the  commission^  yet  he  had  notice  of  the  act  of 
;  bankruptcy  y  and  though  31  Jac.  makes  no  mention 
of  i\e«ice^  yet  it  was  thought  proper  to  consider  that 
I  act  by  the  other  of  IS  Eliz.  c  ^y  by  the  last  Q\^m^ 
\  whiBPeof  il  is  epacted,  that  the  act  i^all  not  extend 
to  laofds  heretoAMPe  assured  by  any  rach  bankrupt,  or 
heseafttt  to  be  assured  ;   so  that  such  assurance 
be  made  bmdjlddy  and  that  the  parties^  to  whose  use 
suoh  assurance  hath  01*  shall  b^  mad^,-  be  not,  at  or 
tefore  the  making  of  such  assurance^  P^^  ^  ^<^^- 
seAtiijig  to  the  fraudulent  purpose.  Now,  the  Id  Eliz.  idem. 
ttMBdees  aS  deeds  void,  which  operate  to  the  prejudice 
.^  ofeditors,  whetlier  stade  by.  tl^  immediate  debt<9ir 
ev  tMj  acc<»pding  to  Apban^  v.  Bodingham,  Gre. 
fifiz.  95^  wherp  a  conveyances  made  by  the  heir  of 
the  (liAigof,  Was  held  fraudulent  s^ainst  a  creditor. 
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JSk),  in  5  Co,  60.  the  same  question  upon  l5  Eili2.  and 
the  conveyance  by  the  heir  held  fraudulent ;  and  dot 
acts  of  parliament  made  in  prevention  of  fraud,  ou^ 
to  have  a  favourable  interpretation.  These  cases  we* 
upon  the  doctrine,  that  the  statute  relates  to  all  con- 
veyances, which  defraud  the  creditor  of  that  estate 
that  must  otherwise  have  come  to  him  by  law,  and 
prove  that  the  act  comprehends  the  alienation  of  the 
heir.     It  is  objected,  that  the  statute  is  confined  te 
the  debtor ;  but  here  it  is  a  general  question,  whe- 
ther the  act  against  fraudulent  devises  extend  to  the 
devise  of  the  heir :  now  the  heir  is  debtor ;  he  is  bound 
in  the  bond ;  and,  in  an  action  against  him,  he  may 
be  charged  without  charging  assets  :  it  is  his  busiiiess 
to  discharge  himself  for  want  of  assets,    for  he  j& 
debtor  with  respect  to  the  lands  descended.     The 
action  must  be  in  the  debet  and  detinet ;  and,   bef(»e 
the  statute  of  jeofails,  it  was  error  to  lay  it  in  the 
detinet  only.    As,  therefore,  he  is,  in  law,  debtor,  be 
is  within  the  purview  of  the  act ;  and,  in  TunieA 
case,  3  Co.  18.,   it  is  determined,   that  all  statutes 
against  fraud  shall  be  liberally  and  beneficiaUy  ex- 
pounded to  suppress  the  fraud.    If  it  is  said,  that  this 
holds  true,  where  the  reversion  is  expectant  upon  an 
estate  for  life,  but  not  where  an  estate  tail  intervenes, 
some  pretence  must  be  shown  for  this  distincdofi. 
The  act  says,   reversions  or  remainders^  which,  if 
relating  to  the  first,  must  also  take  in  the  second, 
the  second  mischief  being  certainly  the  same  in  both. 
Sdly,  The  next  question  is,   whether,  supposii^ 
there  was  no  remedy  at  law  in  this  case,  equity  would 
sufier  creditors  to  be  defeated  by  the  devise  of  the 
heir  ?  It  is  a  general  rule,  that  a  trustee  cannat  de 
feat  a  charge  upon  the  estate  by  any  voluntary  act; 
but  the  charge  will  follow  the  estate  in  the  hands  of 
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the    volunteer,  and  it  makes  no  difference  whether 
th^    conveyance  be  made  in  his  lifetime  by  will,  or 
iying  without  heir  :  for,  if  the  taker  is  a  volunteer, 
the  estate  will  be  charged.    There  is  a  plain  instance 
o£  this,  in  the  lien  which  the  wife  has,  in  this  Court, 
iipon  any  interest  of  her's  not  reduced  into  the  hus- 
band^s  possession,  to  be  provided  out  of  it,    Sed  per 
Lord  Chancellor,  it  is  certain  that,  if  an  obligor,  be- 
fore the  statute,  devised  his  lands,  equity  qould  not 
come  at  them,  nor  relieve  his  creditors  j  that  is  settled. 
I  have  seen  many  cases  of  Lord  Nottingham's,  wl^ere 
it  viras  so  determined ;  and  Lord  Chief  Baron  Comyns 
oaid,'  he  had  heard  Lord  Chief  Justice  Holt  declare, 
tiiat  equity  could  not  aid  in  such  a  case.     The  wife, 
in  the  case  I  put,  has  such  a  lien,  as  will  prevail  even 
against  a  commission  of  bankruptcy  j  which  is  a  strong 
and  &vourable  consideration  for  creditors.  I  think  it 
is  since  the  statute,  that  equity  has  made  the  strong 
cases  in  favour  of  bond  creditors,  and  considered  the 
heir  as  strongly  bound.     The  law  gives  the  estate  to 
the  creditor  only  quotisque  debitum  solutum ;  but  this 
Court  will  decree  a  sale,  order  interest  to  be  paid^ 
stod  make  the  heir  accountable  for  the  profits  received 
by  him^;  because,  since  the  statute,  equity  considers 
the  heir  as  a  trustee,  and  there  is  no  other  principle 
for  such  decrees.     The  law  makes  an  heir  pay  costs 
in  an  action  by  a  creditor  upon  a  bond ;  but  this 
Court  gives  him  his  costs,  if  he  has  done  nothing 
wrong ;  and  this  iqpon  the  same  principle,    Equity 
.will  also  direct  the  sale  of  a  reversion  after  an  estate 
for  life ;  because  the  estate  is  applicable  as  a  trust 
estate.     I  do  not  know,  that  there  is  any  instance  of 
the  Court's  doing  these  things  before  the  statute,  but 
they  hi^ve.been  done  since  by  the  equity  of  the  act,  .^ 

In  many  cases,  this  Court  goes  farther  than  the  law* 
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The  law  OBly  gives  an  action  agaisst  an  executor  for 
a  devastavit ;  aTid,  if  the  execatar  it  ioaohmail,  the 
creditor  is  defeated :  but  this  Court  goes  ftrtiier.  Si^ 
if  a  money  legacy  k  paid,  eqpiity  wSl  Mige  the 
legatee  to  refund.  Hie  law  says,  a  reveraon  after 
an  estate  tail  is  assets  as  much  as  ajfta:  «q  restate  f«r 
life  ;  only,  it  is  not  so  soon  efiectual^  Wliere  it  fi 
after  a  life,  the  heir  cannot  plead  mto  per  daetfO^ 
and  the  creditor  will  have  a  judgemeiit  against  fain ; 
but,  afl:er  an  estate  tail,  he  may  plead  rims  per  d^ 
scent,  yet  the  creditw  may  take  JHdgemest'  fumA 
aceielerinty  and  haye  execution  when  the  rewsnioa 
comes  into  posisession.  The  only  difference,  tbeve* 
fore,  is  in  r^ard  to  the  time,  when  the  creditor  eaa 
obtain  the  fruit  of  his  action ;  but  thttt  makes  none 
in  the  things,  nor  in  equity,  which  respects  the  sub- 
stance, and  not  little  varilitions  in  the  ftmn  of  pltiad- 
ing,  or  times  of  execution :  in  both,  the  bond  is  ami 
lien,  though  not  immediately  effectual  against  ok 
interest.  So,  if  a  right  incumbered,  or  a  rent-seek 
descend,  the  heir  may  plead  riens  per  desb^nt,  UtA 
the  creditor  may  have  judgement  qulcaiido  ^lUcidtll/^ 
and  take  execution  af^er  ;  yet  the  law  says,  &tt 
neither  the  right,  before  it*  be  reduced  into  possestacMt 
nor  the  rent-seek  before  seisin  had,  are  assets.  Brodi 
man's  case,  6  Co.  58.  Equity  Considers  all  ^ntiiigsu 
interests  as  real  ones,  thbt^  subject  to  a  contengMicf, 
and  will  not  let  the  person  Who  has  it  ^^alty  it  ttimy. 
Suppose  a  contingent  remainder,  and,  m  tiie  W^  ^ 
the  obligor,  the  contingency  net  happeMd,  it  &  WK 
assets ;  but,  when  the  contingency  do6s  hi^[^itti»  it 
will  be  applied  to  pay  debts  in  equity :  ^hkh  sftMes 
that  the  Court  consider  bonds  sis  riii  Hens  t:^>M  tte 
estate,  and  iiill  nbt,  in  atay  <ik56,  all<»w  the  AftAitM 
to  be  defrauded. 
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3dly,  The  third  point  is  the  decree  of  .18th.  June 

172S^  which  has  bound  the  estate.     It  directs  the 

Oftate  of  the  intestate  father  to  be  sold,  and  the 

mpney  ai^isiog  fropi  the  sale  to  be  applied  for  pay* 

ukent  of  his  debts.    The  Master,  therefore,  m^ht 

have  sold  this  estate  under  the  decree ;  and,  if  he 

might,  then  the  decree  binds  it  from  the  time  it  was 

pronounced.    Suppose  a  naked  right,  or  a  contingent 

remainder  had  descended,  yet  it  would  have  been 

bound,  though  at  law  it  is  not  assets ;  but  it  is  bound 

to  be  applied  mjuturo.    The  meaning  of  binding  by 

a  decree  is,  an  order  that  the  thing  shall  be  done :  it 

is  not  material  whether  presently  or  at  a  future  timer 

The  only  qu^tion,  then,  can  be,  whether  a  man  shall 

defeat  the  intention  of  the  Court ;  and  it  is  evident 

from  Sir  Thomas  Harvey  v.  Montague,  1  Vem.  5T^ 

ISS.  that  ihe  Court  will  not  si^er  it,  nor  countenance 

any  art  to  elude  the  force  of  its  decrees. 

Mr.  Murray  argued  for  the  defendant,  that  the 
construction  of  3  &  4  W.  and  M.  must  be  the  same 
in  this  Court  as  at  law  i  the  intent  of  construing  a 
statute  being  only  to  discover  the  meaning  of  par- 
limnent  in  making  it ;  and  that  must;  be  uniform  and 
certain :  for,  if  one  Court  puts  a  different  construction 
vqpon  it  from  the  other,  one  of  them  must  necessarily 
be  in  an  error.  Indeed  one  Court  may  give  a  dif'- 
ferent,  more  extensive,  or  more  effectual  remedy, 
than  the  other,  as  this  Court  generally  does  j  but  still 
the  meaning  of  the  Legislature  must  be  the  same  in  all 
C^xatf^  where  its  acts  are  considered.  I  shall  con- . 
sider^  iSrst,  how  the  matter  in  dispute  stood,  both  at 
law  and  ip  equity,  b^ore  the  statute. 

At  that  time,  neither  in  law  nor  equity  were 
lands  devised  liable  to  pay  bond  deJjts:  there  is  no 
part  of  the  law  more  certain,  than  what  relates  to 
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bonds,  and  the  effects  of  them.  If  the  heir  was  ifot 
named  in  the  bond,  it  was  only  a  personal  contract  r 
if  he  was  named^  all  the  efiect  of  it  was,  that  the  landi 
descended  to  him  should  be  liable ;  but  still,  in  point 
of  law,  bonds  were  never  considered  as  liens  upon 
the  obligor's  lands ;  and  therefore  several  other  se- 
curities were  introduced  by  acts  of  parliament,  whidi 
should  become  real  liens,  as  statutes  merchant,  staple^ 
Til  14.         recognizances,  &c.     But  bonds  were  left  as  they  stood 

before,  and  no  action  upon  them  could  be  brought 
against  a  terre-tenant  of  the  obligor,  but  against  his 
heir.  There  were  devisees  before  the  statute  of  wiHs; 
but  no  action  on  a  bond  could  be  maintained  against 
a  devisee  of  lands  by  custom,  merely  because  they 
were  considered  at  law  as  alienees.  The  law  was  Ac 
same  with  respect  to  the  devisees  of  the  obligor,  before 
3  &  4  W.  and  M.,  and  none  of  the  statutes  against 
fraudulent  deeds'  relate  to  devises,  either  in  law  er 
equity ;  for  the  devise  took  not  efkct  till  death  ;  and, 
from  the  time  of  Hen.  VIII.  to  this  statute^  though 
many  wills  must  have  defeated  creditors,  yet  there  k 
no  instance  of  their  obtaining  relief.  This  is  proved 
by  the  greatest  authority  :  for  this  very  act  of  pariiSi' 
ment  says,  that,  by  that  means,  the  debts  were  lost 
Since  this  act,  all  the  cases  have  gone  upon  it  as 
introducing  a  new  law,  as  laying  down  a  new  rote ; 
and  the  determinations  have  been  founded  upon  it. 
1  P.  Wms.  99*  A  bill  brought  upon  this  act  against 
the  devisee  of  the  obligor  in  a  bond,  the  defendant  in* 
sisted  the  heir  should  have  been  a  party  ;  saying,  that 
the  action  shall  be  brought  against  the  heir  and  the 
devisee  jointiy.  Lord  Cowper's  words  are :  **  It  is 
the  act  makes  this  assets  in  the  devisee's  hands ;  and 
that,  requiring  the  heir  to  be  made  a  defendant,  yon 
must  follow  the  remedy  therein  prescribed';  and  tfatf 
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bill,  in  equity,  is  as  an  action  at  law  :'*  which  showi^ 

that  these  proceedings  against  devisees  are  considered 

in   this  Court  as  strictly  founded  upon  the  statute, 

wiuch  must  be  strictly  pursued  \  and,  independent  of 

this  law,  equity  could  not  interpose.    Indeed,  the 

reason  of  the  thing  speaks  it :  for  this  Court  has  oidy 

a  concurrent  jurisdiction  with  courts  of  law  in  legal 

assets  to  give  relief;  but,  in  the  same  rule  of  property ; 

for  to  follow  another  rule,  would  be  to  make  law.    It 

is  a  maxim  of  law,  that  lands  are  not  liable  to  simple 

contract  debts,  and  copyholds  to  no  debts.    It  may, 

perhaps,  be  hard  to  account  for  all  these  rules :  they   . 

are  founded  upon  reasons  which  have    long  since 

ceased ;  yet  equity,  finding  those  rules  established, 

cannot  assist  against  them*    Before  29  Car.  II.  c.  3, 

an  heir,  taking  a  life  estate  as  occupant,  was  not 

thereby  subject  to   his  ancestor's  debts;    na£  did 

equity  ever  make  him  so :  and,  in  all  cases,  where 

the  law  says  that  lands  are  legal  assets,  this  Court 

does  not  depart  from  the  rule  of  property  laid  down 

at  law,  but  proceeds  in  a  more  extensive  manner,  and 

l^ves  a  more  effectual  remedy.    Suppose  the  case  of 

a  reversion  after  an  estate  for  life  or  in  tail,  the  law 

says  the  first  is  assets,  and  that  the  heir  cannot  plead 

riens  per  descent ;  or,  if  he  did,  that  judgement  would 

be  given  against  him :  whereas,  in  this  Court,  tlie 

estate  might  be  decreed  to  be  sold,  which  is  only 

coming  at  the  thing  sooner.    But  the  other,  in  law, 

is  not  assets,  because  the  heir  may  do  what  he  will 

with  it ;  he  may  sell  or  give  it  away ;  and  the  creditor's 

being  able  to   take  judgement,  qtumdo  acciderint, 

proves  nothing ;  for  he  may  take  such  judgement, 

^though  th^e  be  nothing  descended  to  the  heir  at  all. 

iThis  Court,  then,  will  not  say,  such  an  interest  is 

"junets,  because  that  would  be  to  make  law*    Cases 
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^BB^y  ^  q^ttti  whore  suoh  a  jf^vendpn  is  ^  good  aa4 

<)^rt4Viii  eBlate,  as  where  it  is  s^ter  a  limitati6&  te  4b^ 

^t  and  other  sobs  of  a  wom»fi  of  sixty :  yet  it  vil 

not  \^  assets.    Ib  order  to  avoid  the  coBfusioB  tf 

tW9  rotes  of  property,  this  Court  adepts  the  cule  4 

hiw ;  so  it  does  with  respect  to  the  oivil  law  in  eaiNi 

^  legaciQ$  ;  ai^d,  indeed,  if  different  rules  were  sk 

lowed  in  diiSereBt  courts,  it  would  be  in  the  eleelM 

of  tl)e  party,  what  measure  of  justice,  what  soit  €f 

d^rtainatipn,  be  would  tajse.    The  present  wU  n 

i^ade  by  cai^  who  is  neither  a  debtor  nor  a  tnisti«» 

fer  hi^  estate  wa&  never  li^le :  it  was  never  assets  jb 

his  hands ;  nay,  it  never  was  subject  to  pay  debts  it 

the  ha»d9  of  the  obligor.    How,  then,  can  it  be  « 

fniud  to'dispose  of  what  was  never  liable,  even  in  4k 

obligor's  hiipds?    Ther«  is  no  doubt  but  the  lisir 

m^bt  have  incumbered  this  estate,  given  it  to  whca 

he  ipleased,  barred  it  by  a  common  recovery,    €m 

h^mi  tfben,  is  this  Court  to  inteipose  ?  Only  to  |ifit 

the  parties  hareafil^r*  to  &%  ei(pence  of  a  mcovei^li 

enable  them  to  devise  it;  and  io^  pafsjf  9r  yp^ht 

deali9g  wiU  the  statute. pr«d«cis^  M  witit.fffgiifi  ^ 
'        tHe  fees  of  C.  B. 

This  brings  ^  ther^ote,  tQ  the  ^OBstrmtton  ^f  ihr 
iLCt ;  and  that  must  be  unif<»«i  in  flaw  and^uity.  It 
sets  wt  with  a  ma:dm,  deduced  from  ^tural  jiMticft 
that  creditors  shbul4  nef  be  d^ttded;  are  there  wj 
dfifirauded  here?  And,  grai^tueig  that thk irtatute im 
made  to  aupply  a  defeat  ia  13  £li«.  and  cany  tilt 
in^visioii  to  devisees ;  admittiiig,  Ufcewiee,  t^e  lUleif 
coBstruet^on  oi  acts  mfmiiiux$m4\  yetwlU  it  Mt 
.  afiectthfscaae:  for  it  is  Botwiiliin  Id  £ii&  If  lie 
had  heciii^eised  of  this  nsteiami  in  &^  aad  nades 
gra&t  of  it,  the<gniiitM»  and  nttt  the  oedttof^,  wMld 
have  had  the  benefit  of  it  biriahatfltatiito,  "B^mm^ 


lag  ckose  in  8  >&  4  W.  tnidl  M^  wisob  htt^eeii^Miiii* 
tnooed  as  vektm^  to  cimv^wiees  by  the  laleir,  Iubia 
pvseamble,  nutependoBt 'of  that  to  the  fenabr  paift  trf* 
thie  statute;  and  though  a  daute  ouiy  in  icane^ttes 
go  fi»1her  ^to  the  preamble,  yet  terttdnfy'it  amot, 
tiAien  itTefento'tfae pitoanidbla,  te  itdtaes  here;  aigriiigy 
mdhcr$dit€rs^  that  is,  audi  as  are  melrtitiil^  m  tfafe 
]»eatfible,  to  whom  a  man  iiaa  botkml  fajmaelf  aiid  de- 
vises, wji  where -a  third  pasty  derises.    in  obtetracs 
t^ns,  '«rerte  rtiatamesse.nidentut:  rbpeat  ihe-iitrardfl^ 
heM,  imd  the  dttwe  will  not  readi  thn  ease.    Thete 
is  a  remedy  given  by  the  act:  an  action  magr  he 
teoiigbt  agiahist  the  hear  «t  iaw  of  the  oU%«(r  wid 
sticfk  devisee.     That  sgain  refefs  to  the  pmaoMe: 
hcMr  cioi  the  idetrfsee  be  thaiged,  bat  in  an  wcti»n  as 
dfeNriiB^ee  of  the  oMigorP    He  mlay  pkad  fiem  per 
ilA^,  if  the  h«ir  coidd  plead  rnmsji^  deO^t  bmt 
tife  devisor.    H(mw  uSeittir  ab  hpretStatei  it  is  nAt 
ft<A&  being  sm:  for,  if  nodiiiig  diime  to  him- fay 
deseent,  he  is  not  heir.    Had  the   reveisioil  been 
sftw  « life,  the  heir  inuSt  plead  it  specially;  boMnse 
tkelsfw  says,  sueh  ui  lotereAt  is  tmm  asbeits :  bitt>  m 
die  j^sent  casfe,  lie  Any  pltead  rfanif  per  ialtent% 
bwnifte,  in  h^,  be  has  nothing.    Indeed,  if  the  ^te- 
WHlAcm  had  dierscended,  he  might  have  been  liable; 
ta«t  tiie  reason  of  that  is,  becanse,  in  pldadi«g,  be 
ttdlBt^haVe  made  himself  heir  to  tiie  oBUgor ;  bntdt  is 
aAisMvise,  if  not  cotitiected  with  the  debtor :  dis  wltfirle 
the  enesstor  has  a  son  and  a  daaghter  bydne  i^rafer, 
Md^  soil  by \a  s«eottd,  Md  dies ;  the  eUkst  son  entem 
Mrnd^es  befbte  any  atftiiRi  bt^Hght,  mnd  thaheB  |w- 
Wa^J^tris,  ifc. ;  the  d&ught^r  WOdM  htfve  the  lancb, 
bttt  0he  co^d  not  be  chltf^,  'ftot  being  t^  hekj  * 
i^coiia>the«6coiid^€tti,tenot%wfaigastf0to.    Here, 
if  the  deiHisor  fcad  iMUe,  itftd  the  estate  tail  h)ul  con- 
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tinued,  yet  he  might  have  devised  this  revemon,  aoi 
it  would  have  been  good  :  but  if,  after  a  long  coune 
of  descents,  the  estate  tail  was  spent,  and  the  v>t 
version  had  gone  through  twenty  purchasers,  tk 
creditors  might,  after  500  years,  recall  this  levefstoi 
to  pay  their  debts,  though  the  devises  were  gooi 
during  aU  that  time  -y  and  this  for  no  other  end  bat 
to  make  persons  suffer  recoveries,  as  if  an  omission  of 
« legal  formality  created  a  new  head  of  equity. 

It  has  been  objected,  that  the  defendants  were  pr^ 
eluded  by  the  decree,  when  the  question  was  not  made 
in  the  case,  was  not  heard  by  the  Court,  nor  the  estate 
then  before  it.  But,  indeed,  all  that  is  bagging  the 
question :  for,  if  this  interest  was  part  of  the  Other's 
estate,  then  it  was  to  be  sold  by  the  decree ;  but  not  if 
it  was  the  son's  estate,  for  .that  the  Court  could  not 
bind.  The  father  had  lands,  which  were  sold  by  this 
decree ;  but,  when  it  was  made,  the  Court  could  pot 
order  a  sale  of  the  reversion,  for  the.  son  nught  have 
barred  it  after  the  decree. 

Mr.  Attorney  GeneraL — If  it  was  true  that  the  <nilj 
business  of  this  Court  is  to  give  a  farther  remedy  thia 
the  law  does,  but  strictly  tied  up  to  the  rules  of  bw, 
many  rules  of  equity  must  be  laid  aside,  since  they 
4cannot  be  accounted  for.    How  is  it,  that  when  tfaeie 
'are. two  obligors,  and  one  dies,  though  there  is  no^y 
at  law  to  subject  the  lands  of  him  who, died,  this 
Court  does  assist  ?    So  the  profits  of  an  estate,  de- 
scended to  the  heir,  cannot  be  reached  at  law;  yA 
here  they  will.    The  true  reason  is,  that  there  is  a 
.general  ground  in  law  which  warrants  it,  that  the 
estate  descended  is  the  creditor's,  and  liable  io  fty 
his  debts ;   and  in  ^1  cases^  wherever  the  law  lajs 
.down  a  general  principle,  or  creates  a  geqeral  lia^ 
this  Court  will  carry  it  on  where  $he  la^  lyiJI  pot 
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Now,  suppose  the  obligor  himself  had  devised  this 

jreversioh,  would  it  not  then  have  been  liable  to  his 

'debts  ?  Certainly  it  must,  and  would  fall  within  the 

obvious  sense  of  the  statute.    And  why  shall  it  do  Sq 

now  ?  since  the  law  does  not  regard  the  time  when 

it  is  to  be  applied  in  pByment.    It  is  true,  the  law 

says,  a  reversion  after  an  estate  tail  is  not  assets ;  but 

liiat  is  only  in  the  sense  of  the  heir's  not  being  charged 

-with  the  debt :  and  yet  at  law  it  is  assets  whenever 

it  vests  and  comes  into  possession.    The  case  of  posr 

sessiojratrisj  that  was  put,  is  mistaken ;  for,  certainly^ 

thei  sister  would  be  liable,   and  so  it  appears  from 

Thompson's  Entries,  420.  and  1  Lutw.  504.,  because 

she  must  show  how  she  became  heir,  and  that  3he  is 

heir  to  him  who  is  heir  to  the  land.     A  judgement 

differs  from  a  bond  only  in  this  respect,  that  execution 

may  be  taken  upon  it  directly,  without  farther  action. 

As  to  the  time  of  500  years,  that  is  not  an  objection 

to  this  case,  but  to  the  nature  of  the  thing ;  for  it 

would  be  the  same  if  there  had  been  a  judgement :  it 

would  go  in  course  of  descent,  and  why  should  it  not 

descend  cum  onere  ? 

Note,  that  the  question  as  to  Blacket's  bond,  which 
was  paid  out  of  the  personal  estate,  was,  whether  he 
having  a  collateral  personal  security,  the  creditors 
shouid  also  stand  in  his  place  as  bond  creditors,  and 
so  take  part  of  the  real  estate,  as  his  bond  would  have 
done.  But  that  was  not  now  argued,  having  been 
spoken  to  at  a  former  hearing ;  and  the  other  question 
only  directed  to  be  argued  again. 

L(M*d  Chancellor. — ^The  first  question  is  upon  3  & 
4  W.  and  M.  ch.  14. ;  whether  this  reversion  in  fee, 
tiow  come  into  possession,  ought  to  be  considered  as 
assets  for  the  payment  of  bond  debts  ?  I  had  great 
'doubtof  it  upon  the  flrit  hearing,  the  question  being 
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new  mAwnmt  yel  determined;  but,  hmpg  deUbe- 
ated  iq[>efi  it^  I  am  of  opinioii  tkat  tbe  leYenioa,  Mr 
oeme  into  posBessioti)  is  become  assets  to  pQ?^ 
deb<3*    I  i^ree  it  must  depend  upon  the  coastnidiB  ! 
ef  the  statute :  ^,  before  that,  there  was  nemeM 
etdier  at  kw  or  io  equity  to  siake  laads  de?i86d,aai 
the  descent  breke^  Hable  to  debts*     The  ifusi 
wtereof  was»  that  the  oD^estor,   \^  his  speciatop, 
boHnd  the  heif  and  nobody  etee ;  md  net  ewi  tfe 
heir  unless  he  was  nassed,  btt  oaiy  the  exidcatonsBi 
.    adsmistrators :  but,  wfaete  ti]ie  heir  woas  named,  te 
krw  was  not  so^  unreasenable  as  to  say,  he  diould  k 
personally  bound  farther  than  the  extent  of  lAn 
came  iio  him  by  descent ;  so  thet^  if  nodni^  de- 
scended, he  was  not  subject  at  alL    The  deviiee^  en 
the  odier  hand»  wae  nev«  bounds  the  heirbdag 
only  so  by  nanui^  h&n,  and  the  deiisee^  bdng  nes- 
preseotati^e,  which  was  very  mureasoaable :  ftor,  s 
the  estate  in  the  hands  q£  the  ancestor  was  aar  h 
Kable,  that  a  jw^ementweuUha^ebooBid  it  iniM» 
and  if  he  had  died,  leaving:  it  to  detoend,  the  bar 
must  have  applied  it,  it  was  very  hard  te  aay^ikk 
a  voluntaiy  act  ef  the  oMiger  sbeuld  defrat  ^ 
charge. 

I^iftpentstatutes  hAvebccau^Adataj^aevent  jOnasis- 
IdntoonveyoaMieS't  thel&l^lli&kdneaftlMnn^faatit 
dees  BOtmeddle  with  wills.  The  law  piMMDajp^acei- 
iideratien  for  a  devise  the.  statute  ft  &  4r  W.  aaikJf. 
tiitt^fore  beeame  neoess^sy,  notcnly  to  givea  JMia# 
in  equity,  where  there  was  na  ground  for  ooe  beAai, 
(since,  otherwise  it  woidd  be  siting  aperson  AaAid 
be  chargeabte  here  who  waa  not  chargeable  at  ka^ 
but,  as  this ^as  an  injqsticeKand  defe^in  thelaw>  sad 
to  remedy  it  was  this  kwmade^iM  aaoBtdMieai- 
sider  whether  tMs  case  be  w4tMaf  th*  inteatien  efik 
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statute ;  and  next,  if  the  words  be  suficiest  to  attain 
timt  end.    What  is  the  intent  ?    ITie  relief  of  credit 
tore  against  frandutent  devises ;  that  is^  to  give  the 
creditors  a  remedy  notwithstanding  the  devise :  net 
that  the  law  thought  these  devises  tnala  in  se^  any 
more  than  tfafe  13  iSiz,  does  coiweyances  as  actual 
frauds  m  &emselVes,  but  as  they  defeated  creditors^ 
aikd  not  otherwise.    This  was  the  general  view ;  and, 
not  frMEiing  th&  law,  it  was  immaterial   to  inquire 
nieely,  whether  the  devise  was  made  b^  the  obligor 
Umseif,  or  by  a  consequential  debtor,  the  heir ;  be- 
cause either  the  one  or  the  other  prevented  the 
creditor  from  having  his  debt  out  of  that,  which,  if 
sttibred  to  go  by  descent,  would  have  been  tiable  to 
pay  his  debt;  and  tbe  general  intent  wati*,  to  put 
them  all  iq[K>n  such  a  fi^oting  as  they  would  have 
been  if  the  heir  had  taken  by  descent.    Now,  if  tliere 
ftte  words  in  the  statute,  the  construction  must  be  in 
tftat  maoimdr.    We  must  not  add  wcH'ds,  but  put  such 
eonstruetion  opon  those  in  the  act,  as  will  best  answer 
die  end  and  intent  of  it,  as  fat  as  the  words  wiB  bear. 
8^  has  Id  EKz.  been  extended,  as  in  Twyne's  case, 
^0. 82  a.9  \if  the  most  liberal  construction ;  and  eveh 
i&  criminal  cases,  as  S8  Hen.  VIII.  c.  S9.,  for  trials  of 
flUttder,  where  criminals  fly  from  one  county  to  an- 
«^r,  a  power  is  given  to  try  them  in  a  foreign  county 
by  commission.    The  enacting  part  says,  within  itte 
Vngd&m  or  toiikoui,  which  certainly  was  not  meant  to 
fditign  parts,  but  probably  Wales  or  the  northern 
counties  j  and  yet,  by  force  of  these  words,  commis- 
sions have  issued  to  try  murders  committed  abroad,  as 
intlie  West  Indiesi  Baltic,  &c.  (though  these  words  were 
thrown  in  for  another  pmpose),  to  suppress  the  mis- 
diief.    In  the  present  case,  the  Court  ought  to  make 
the  most  liberal  constructicm  to  avoid  the  evil  intended 
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to  be  remedied.  Now,  what  ate  the  woids?  Ik 
preamble  recites,  that  whereas  it  is  not  reasonaUev 
just  that,  by  the  practice  or  contrivance  of  af 
debtors,  their  creditors  should  be  defrauded  of  that 
just  debts ;  and  nevertheless  it  has  so  happened,  ibtL 
where  several  persons  having  by  bond,  &c.  bound 
themselves  and  their  heirs,  &c.,  and  died  seised,  haviag 
devised,  &c.,  the  enacting  clause  says,  <^Therefiie 
all  wills  and  testaments,''  &c.  Now,  the  objectioo  ii| 
that  the  preamble  is  applied  to  a  particular  case,  tfd 
the  words  of  the  enacting  clause  tied  up  to  that.  If 
the  preamble  is  so,  the  Court  can  go  no  farther ;  andk 
is  insisted  likewise,  that  the  only  case  in  the  preambk 
is,  where  persons  who  are  obligors  devise,  and  thit 
the  clause  confirms  it,  making  the  devise  void  only 
against  such  creditors.  *  But  I  am  of  c^inioD,  tbit 
construction  is  much  too  strict,  and  that  the  w(mb 
do  not  warrant  it ;  there  being  two  parts,  and  no 
reason  to  say  that  the  preamble  is  tied  up  to  one  of 
them.  The  first  case  is  a  general  one,  that  "  it  is 
not  reasonable  that,  by  contrivimce  x)f  any  debtoOi 
their  creditors  should  be  defrauded  of  their  just 
debts/'  Then  follows  a  particular  case,  where  one, 
who  bound  himself  and  his  heirs,  devises.  Tbe  tsi 
words  being  general,  the  putting  afterwards  of  a  ptf- 
ticular  case  will  make  no  difference.  Suppose  it  M 
been  framed  with  only  the  first  clause  of  the  prtf^B* 
ble,  there  could  be  no  doubt  upon  it ;  and  certainly 
the  subsequent  words  do  not  so  restrain  the  others  ss 
to  make  them  useless.  They  are  only  by  waj  of  in- 
stance, not  to  make  the  act  less  comprehensive.  'Htfi 
indeed,  would  take  in  all  sorts  of  debts,  thooe  by 
^mpie  contract  as  well  as  by  bond ;  but  then  a  devise 
could  not  be  said  to  be  in  fraud  of  a  simple  contract 
creditor ;  because^  though  the  hinds  had  descendd^ 
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they  would  not  have  been  liable  to  his  debt.    Who  is 
debtor  ?     Certainly  the  obligor,  and  so  is  the  heir  at 
lai^  ;  he  is  called  so  by  the  common  lav ;  so  are  all 
the  cases,  and  the  judgements  against  him  prove  it. 
Plowden,  440.  shows  that   the    action  is   brought 
against'  the  heir,  as  bound  in  the  specialty ;  and,  if 
he  was  charged  only  in  the  detinety  it  was  error  before 
the  statutes  of  jeofails,  which  cure  it  after  verdict ; 
because  he  is  debtor,  and  it  lies  upon  him  to  discharge 
liimself.     Indeed,  if  he  plead  fairly,  he  shall  be  dis- 
<;harg6d  according  to  his  case-;   but,  if  he  suffers 
judgement  to  go  against  him  by  default,  he  will  be 
personally  charged,  which  shows  the  difierence  be- 
tween an  heir  and  an  executor ;  for  if  an  executor 
lets  judgement  go  against  him  by  defkult,  yet  the 
creditor  has  judgement  only  de  bonis  testatoris;  but, 
against  the  heir,  it  is  a  general  judgement  ^  so  that  it 
is  plain  the  heir  is  a  debtor,  but  such  an  one  as  may 
discharge  himself  by  plea.     If  this  is  so,  and  the 
enacting  clause  makes  all  wills  void  only  as  against 
such  creditor,  that  is,  such  only  as  could  be  defrauded  • 

by  the  devise,  what  is  the  construction  of  the  statute 
upon  the  whole  ?    That  the  fraud  against  creditors 
of  any  debtor  (and  the  heir  is  a  debtor  in  point  of 
law,  and  within  the  words  any  debtor,)  ought  not  to 
be  allowed.     So  I  think  that  the  act  must  be  con- 
strued to  prevent  the  miscliief,  and  that  the  devise  bf 
an  heir  at  law  is  within  the  statute ;  and  whether  the 
lands  be  in  possession  or  reversion,  is  just  the  same 
thing.     It  may  be  said,  that  the  case  of  the  obligor's 
dying  and  suffering  the  lands  to  descend,  and  the 
heir's  devising  them  and  dying,  is  provided  for  by 
S  5.  of  the  statute.    But  that  is  giving  the  creditor 
only  the  remedy  of  following  the  heir's   personal 
estate ;  for,  unless  the  devise  be  fraudulent  withis 
Vol,  II.  H  h 
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thi&  statute,  the  land^  C4mK><^  be  liable  to  p»y  Im 
debt,  but  only  the  personal  estate  of  the  heir  \  wtudi 
would  hold  in  the  case  of  a  reversion  afte?  an  es^ 
for  life,  or  any  other  inteire^t  dlevised  by  the  heir^  a^^ 
the  same  ^estion  would  ha^ve  been  made  if  the  lap^ 
had  been  in  poflsen^ion.     I,t  is  said,  a  reversion  es^ 
pectomt  i^ou  an  estate  taU  is  not  assets,  and  the  heir' 
may  plead  rieruf  psr  ^SQ^  ;  but  that  does  Bot  prove 
tbat  the  r^versiiOOL  in  fee,  whpQ  fallen  intp  possesaoBp 
shdii  not  he  liable.   If  it  had  b^n  suffered  to  descendr 
though  through,  ten  desceiM:Sj^  it  would  have  hm 
liable,  and  the  heir  charged  in  the  debet  afid  cfetmt 
asi  in  KeUow  v.  Rowd^^  3  Mod.  263^    It  is  said^.  this 
reviecstoa  was  never  liable  to  th^  debts ;   but  I  thiak 
it  is.  enough  that  there  waus  a  possibility  of  its  baiiy 
liaUe :  th^re  was  a  liableness  in  it,  a  quality  io  it  t9 
be  so,,  to  he  subject  to  the  debt.     The  saying  a  rever- . 
sion  in  fee  after  an  e3JtatQ  toji  is  not  assets,,  ia  a  grofs 
expression,  not  accurate,  and  arises,  fireoai^  the  method 
of  pleading  allowed  to  the  heir,  that  he  may  plead 
riem  per  descent ;  but,  if  tike  creditor  may  take  the 
reversion,  wheja  it  coines  into  possession}  it  shows  a 
liableness  in  the  thing  to  be  assets.     It  is  like  a  right 
•    '  descending  j  oi:,  suppose  a  rent-seek  descended^  and 

the  heir,  nevei:  had  seisin,  he  might  plead  riem  gfr 
desQsnt ;  aqd.  if  the  creditor  took  judgement  against 
the  aasetSt  guande  aeciderinty  he  might  ei^tend  it  when- 
ever the  hei;:  got  seisisb  3oi.  if  a  dry  seigniozy  de- 
sces^d,  th^  heir  pleaded  the  same  plea,  and  the 
ei^ediitor  took,  the  like  judgement,  because  it  was  « 
thing  which,  could  not  be  v^ued ;  but  if  aftei^  i 
tenaiMSy  escheated,,  the  creditor  might  take  out  »^^ 
focimo^  his  judgement,  and  reach  the  tenancy,  tboyg^ 
.  thi^  tnb4»rita«£e  never  was  in.  the  obligorji  b^  reasm^aif 
the  quality  in  die  land.  S  Inst.  ^^    This^  sj^owsth^ 
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the  expression  of  not  being  lUsets  is  a  gross  expren* 
dion>  jkrid  cited  otly  in  respect  that  ft  Is  df  no  presenft 
value.     Then  it  is  said  the  heir  might  haH  dispbsed 
€ff  it :  sd  be  mighi  }  but,  upon  Apharrj  v.  BoBittg^ 
hadRi,  Cr6\  EKs.  d5(X»  I  doubt  such  a  conveyance  wofnld 
ha^e  been  void  hf  the  staitnt^.     The  hen*  alt  fet^,  a^ 
tenant  in  tail,  Inight  no  doubt  bavd  barred  it ;  bat 
th«t  may  be  siid  in  all  cases  where  a  revdrsidn  m  fee 
^tfler  an  estate  tail  descends,  and  wbere  both  descend 
from  the  same  aticestor,  and ,  a  fine  only  has  beeit 
lefvied«    The  entail,  being  barred  by  that  means,  haii 
let  in  a  bond^  which  only  affected  the  reversion  in 
fise.     Some  ambiguity  arises  in  this  (ias^,  from  the 
two  interests  being,  in  the  same  pers6n' ;  birt  if  tlie 
estate  tail  was  in  a  stranger,  when  it  would'  Aot  be  in 
the  heir's  power  to  bir  it^  but  the  stranger  rnighi^  the 
law  would  call  the  reversion  not  assets ;  and  yet^ 
witerever  the  entail  be,  tbough  tfc  heir  has  no  power 
over  it,  if  he  devises'  it,  and  the  entaSl  defermines, 
w3!  it  not  be  liabli^  ?    i  think  clearly  it  woidd  }  dud; 
in  this  sense,  it  stands  free  from  the  objection  of  the 
half's  being  able  to  bar  it     Suppose  the  obligor  him- 
self had  devised  the  reversion,  all  the  reasons  of  itd 
being  of  no  value  and  hot  liable,  and  not  afis^ts  at  his 
death  in  the  hands  of  the  heir,  and  consequently  not 
a  <l6vise  in  fraud  of  creditors,  would  hcAA  m  tiiat  case 
aft  W^l  a^  in  this ;  yet  it  is  admitted,  that  wdiild  have 
been  within  the  act.    'Hie  case  put  ofpossSssioJS^airk, 
whefd  the  sister  has  the  land,  I  am  of  opinion  is 
Wi-oflg,  and  that  the  lands  would  be  liable  in  her 
hands ;  but  then  they  must  show  the  ihtertti^diate 
dekient^,  accJofdihg  to  Lord  Holt  in  Kellow  v*  How- 
dten,  Cdi^.  146.    The  aetioo  must  b6  brought  against 
lukiit  ad  h«ir  to  hef  br<rther,  who  wasf  heir  ttt  her  father. 
I  thiitft  sCidh  a«  actidft  may  be  brdtight  j  a»d,  to  xh^ 
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best  of  my  memory,  there  is  a  precedent  how  to 
frame  it,  in  Clift's  Entries,  against  the  heir  at  law  of 
the  first  obligor  in  the  second  degree,  and  also  joifi- 
ing  the  devisee  of  the  first  heir  at  law.  But  it  is  said, 
that  if  such  an  action  was  brought  against  the  de- 
fendant here,  he  might  j^ead  that  the  hdr,  whose 
devisee  he  was,  took  riens  per  descent ;  but  I  am  of 
opinion  that  would  not  be  a  good  plea  for  the  devisee 
in  such  case,  because  the  nature  of  die  thing  required 
the  heir  to  say  riens  per  descent  die  impeiratioms 
brevis ;  and  the  devisee  could  not  say  that,  with  ^^ 
gard  to  the  writ  purchased  against  him.  Then  be 
must  say,  that  his  testator  had  nothing  by  descent 
which  he  had  devised  to  him,  and  the  issue  would  be 
against  him  upon  showing  this  reversion :  for  die 
quality  of  being  subject  to  debts  would  be  an  estate 
in  him  to  pay  them.  For  these  reasons  I  am  of 
opinion,  it  is  agreeable  to  the  intent  of  the  l^isla- 
ture,  and  of  the  statute,  as  well  as  within  the  words  rf 
it,  that  this  estate  should  be  liable  to  pay  these  debts. 

The  second  question  is,  whether  any  difiierence 
must  be  made  between  the  specialty  and  simple  con- 
tract creditors,  which  are  to  stand  in  their  place,  in 
regard  that  this  estate  was  not  liable  when  the  devise 
was  made  ?  But  I  think,  upon  the  reason  of  th^ 
Court,  in  cases  of  this  nature,  that  the  simple  con- 
tract debts  must  stand  in  their  place,  and  that  to  ail 
intents  and  purposes  as  if  the  specialties  were  not 
satisfied.  That  is  the  construction  of  all  decrees, 
where  one  is  to  have  the  like  remedy  as  the  other 
would  if  not  paid. 

I  have  grounded  my  opinion  on  the  statute,  with- 
out  entering  into  the  question  how  far  courts  of 
equity  would  go  to  relieve  creditors.  It  is  certain 
equity  has  extended  the  remedy  beyond  what  the 
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law  does ;  as  where  it  decrees  the  profits,  which  there^     ' 
is  no  ground  for  in  the  case  of  fraudulent  devises 
under  this  statute ;  but  where  it  is  done,  it  is  as  being  - 
a  fruit  fallen  from  what  is  the  creditor's.     The  like 
where  a  sale  is  decreed.  ,  But  yet  I  know  no  case, . 
where  equity  decrees  a  thing  itself  to  be  liable,  which 
the  law  says  is  not  liable,  or  is  not  analogous  to  what 
the  law  directs ;  except  only  in  the  case  of  aa  ad^  • 
vowson  in  fee,  as  decreed  by  Lord  King,  in  Tong  v.  Tit.  21. 
Robinson,  and  aiBnned  in  the  House  of  Lords  in 

■ 

1730,  which  my  Lord  Coke  says  is  not  assets,  aa  it 
cannot  b.e  extended,  the.  law  giving  no  remedy  but- 
by  extent,  quousque  debitumjuerit  levattmiy  except  in» 
case  of  cdlateral  warranty,  because  there  the  value  < 
of  the  whole  subject  is  in  questio;n. 

As  to  Blacket's  bond,  I  think  there  is  no  difference 
in  that ;  for  the  stock  was  only  a  collateral  security :« 
and  it  is  declared  by  the  defeazance,.  that  it  shall  be 
re-ti^nsferred,  ^nd  so  no  foundation  to  turn,  that  bond* 
on  the  peiBonal  estate ;  and  this  upon  the  rule  of  mar-,  ' 
shalling  assets ;  as,  if  there  be  a  mortgage  on  two. 
estates,  and  a  second  only  on  one,  if  the  estates  will« 
satisfy  both,  they  shall  be  compelled  to  take,  so  as 
that  all  may  find  a  satisfaction ;  and  therefore  the* 
plaintiffs  must  stand  in  his  place,  as  well  as  that  o£ 
others.  And  so  decreed  the  estate^  descended  from 
Thomas  the  father,  and  devised  by  Thomas  the  son,^ 
to  be  liable  to  the  plaintiff's  debts. 

31.  In  the  above  case  it  appears  that  the  bond  was. 
entered  into  by  the  person  who  had  been  once  seised 
in  fee,  in  possession,  who  afterwards,  created  the 
limitations  of  the  estate,  and  was  also  the  person  who 
had  died  last  seised  of  the  fee ;  therefore  the  heir,  in 
claiming  the  reversion,  on  the  determination  of  the 
particular  limitations^  was  obliged  to  derive  his  titl^ 

Hb  3 


4^0  Htk  XVII.   Beversim.   §  31,  32. 

Tit.  29.  c.  4.   to  it  from  the  obligor.    But  in  the  ibllowing  case  tbe 

Court  of  Common  Fleas  went  a  step  farther,  and  hdd 
that  a  reversion  was  assets  for  payment  c^tbe  hooi 
debts  of  an  intermediate  tenant  for  life,  who  wis 
entitled  to  the  reversipn  in  fee. 
Smith  y.  SX.  Edward  Perrot  devised  to  his  broiler  Chaiies 

2filack.i230.  Ferrot  for  life,  remainder  to  his  nephew  Robert  Per- 
rot fbr  life,  and  to  his  $fst  apd  other  sons  in  tail, 
renu^inder  to  !E^ward  Johp  Perrot  for  lifb,  remainde 
to  his  first  and  other  sons  in  tail,  remainder  to  two 
other  persons  in  the  same  manner,  remainder  to  the 
testator's  right  heirs  for  ever.  On  the  testator's  death, 
(%arles  entered  and  died  ;  Robert  died  without  issue 
before  the  testator.  Edward  John  entered,  and,  while 
in  possession,  executed  the  bond  in  question,  and  died 
without  issue.  The  next  remainder-man  entered,  and 
died  without  issue ;  and  all  the  remainder-men  being 
dead  without  issue,  the  lands  came  into  the  posses- 
sion of  the  defendants,  who  were  heirs  at  law,  both 
of  the  testator,  and  of  Edward  John  Perrot  the  obli- 
gor ;  and  Edward  John  was  also  (white  in  posseanon 
of  the  premises)  heir  at  law  to  the  testator. 

In  an  action  of  debt,  brought  by  the  obligee  of  this 
|>ond,  the  question  was,  whether  these  lands  were 
assets  by  descent  in  the  hands  of  the  defendants. 

Serjeant  Adair,  for  the  defendants,  argued,  that 
the  estate  in  fee  did  not  descend  from  the  obligor  to 
the  defendants :  for,  though  he  acknowledged  the 
*  remainder  in  fee  to  have  been  vested  in  Edward  John, 
yet,  being  after  many  intermediate  remainders,  and 
three  of  them  estates  tail,  it  was  too  distant  ta  be  an 
actual  seisin  of  the  freehold  and  inheritance.  That 
it  was  settled,  that  where  there  is  tenant  in  tail 
with  remainder  in  fee-simple,  his  estate  was  liot  assets, 
Being  too  remote  a  contingency. 
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lA>rd  Chief  Jtostice  De  Grey  said,  he  had  no  doiiht 
vpim  ^tse  case:  the  o&ly  difficiidty  that  would  have 
arisen  in  t2ie«e  cixcttmrtanoes  (and  tiiat  no  v&j  con* 
^derable  one)»   was,   supposing  all  the  succeesive 
tienaaite  for  life>  having  in  them  thi^  reversion  in  f^^ 
Imd  entered  into  boncte,  which  of  them  should  h^v# 
th«  priority-    At  present,  it  w^  clear,  that  the  heir 
of  the  obligor  was  ddbbot  to  the  obligee,  but  only 
liuMe  to  pay  the  debt  in  respe<%  of  the  aSsetl^  whi^h 
descended  to  him.    How  far,  then,  w^  the  revfersttii^ 
in  ^  which  has  taken  place,  assets  in  the  h^nds  of 
the  heir  ?  Hie  true  distinttion  was>  tliat  a  reversion 
expectant  on  aft  estate  tail,  is  not  immediate  a^ets  $ 
&nd>  therefore,  it  cannot  be  extended,  nor  e^n  the 
h^ir  be  compelled  to  sell  it,  which  he  may  be  ih  <gM6 
of  a  reversion  on  an  estate  for  life.    But  such  rever- 
sion on  an  estate  tail  is  assets  cnm  'Miderii;  and  the 
heir  shall  then  be  chargeable,  whith  wa^  the  <AM 

before  the  Court. 

Mr..  Justice  Gould  was  of  the  same  opinion  ;  and 

aaid^  that  a  reversi<m  after  an  estate  tail  was  not  valu- 
able assets,  and,  therefore^  could  not  be  valued  by  a 
jury  according  to  the  statute  8  and  4  Wm.  and  Maryi 
c.  14*  but,  when  it  came  into  possession,  it  might  then     • 
be  valued,  and  Should  charge  the  hein 

Sir  William  Blackstone  was  of  the  sameopinion^ 
and  observed,  that  the  obligor  had  actual  seisin  of 
this  reversion,  by  his  own  seisin  as  tenant  for  lift :  he 
might  have  sold  it,  and  therefore  might  charge  or 
incumber  it  y  though^  strictly  speaking,  his  bond  was^ 
no  charge  upon  the  reversion^  but  Only  upon  the  heir, 
in  respect  of  such  reversion  descending.  And  this 
reversion  was  properly,  the  instant  it  vested  in  the 
hwc,  assets  by  descent  in  his  hands,  though  only 
dcnrmast  potential  aaftets,  till  it  ctan^  into  possession*. 
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S3.  The  authority  of  this  case  has  been  denied, 
Tit.  29.  c.  4.    and  it  has  been  contended,  that«as  a  person  who  taka 

a  reversion  by  descent,  must  make  himself  heir  to  the 
donor,  and  tali^e  it  as  such,  and  not  as  heir  to  any  of 
the  intermediate  heirs,  because  they  never  had  sudi 
a  seisin  of  the  reversion  as  to  transmit  it  by  descent 
from  them  to  any  one  who  was  not  heir  to  the  first 
donor ;  it  followed,  that  such  reversion  would,  in  his 
hands,  be  real  assets  of  the  donor,  but  not  assets  of 
any  of  the  intermediate  heirs.  In  the  case  of  Tweedale 
V.  Coventry  where  the  question  was  argued  before 
Lord  Thurlow,  but  not  decided,  and  the  case  of  Smitb 
V.  Parker  was  rehed  on  as  the  only  authority,  his 
Lordship  said — "The argument  there  is  not  worth 
reading.  I  do  not  believe  it  was  reported  by  Mr.  Jus- 
tice Blackstone.  There  the  contingent  uses  never 
came  into  possession.  It  was  therefore  not  a  reversioD 
afler  an  estate  tail,  but  after  an  estate  for  life  only." 
And  in  giving  judgement  he  said  it  was  unnecessary 
for  him  to  decide  upon  the  question  of  the  reversioQ; 
if  that  had  been  necessary,  the  case  in  the  Common 
Pleas  did  not  so  satisfy  his  mind  as  to  enable  him  to  de- 
cide it,  without  referring  it  to  a  court  of  common  law. 
34.  The  late  ^r.  Serjeant  Williams,  in  his  notes 
to  Saunders,  says*  he  had  compared  the  case  df  Sinitfa 
V.  Parker  in  the  report,  with  the  paper-book,  which 
was  delivered  to  one  of  the  Judges  who  then  sat  xspon 
the  bench ;  and  it  appeared  by  it,  and  also  by  a 
short  note  taken  by  him  on  the  paper-book,  that  the 
case  was  correctly  stated  by  Mr.  Justice  Blackstone, 
and  that  the  Court  was  of  opinion  the  reversion  was 
assets.  But  the  Serjeant  observes,  that  the  case  of 
Smith  V.  Parker  may  be  found  to  be  of  doidrtful  au« 
thority.  And  that  in  a  case  determined  by  Lord 
Hardwicke,  he  laid  it  down  that  a  reversion  was  not 
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issets  for  payment  of  the  bond  debts  of  any  person, 
>ut  the  ancestor  from  whom  the  lands  immediately 
lescended. 

35.  In  a  modern  case  Lord  Alvanley  denied  the  Doe  v.  Hut- 
iuthority  of  the  case  of  Smith  v.  Parker,  and  said — pJJ^^^***^ 
^'  It  appears  to  me  tliat  it  cannot  be  supported,  ¥^th- 

out  impeaching  all  the  decisions  which  establish  that 
the  vesting  of  a  reversion  will  not  make  such  a  pos*  Tit.  29.  c.  4. 
sessia  fratris  as  to  convey  the  estate  to  the  heir  of  the 
person  in  whom  it  vests." 

36.  A  reversion  expectant  on  an  estate  tail  is  liable  And  bound 
to  the  judgements,  statutes,   and  recognizances  of  Jfent'iX". 
all  those  who  were  at  any  time  entitled  to  it,  when- 
ever such  reversion  comes  into  possession ;  because 

these  securities  are  liens,  and  attach  on  all  the  estates 
of  the  debtor. 

37*  Doctor  Gary;  being  seised  in  fee,  made  a  set-  Gifflird  v. 
tlement  to  the  use  of  himself  for  life,  remainder  to  ?^^4^i^^'°^ 
Sir  George  Gary  for  life,  remainder  to  trustees  to  pre-  1  Vcs.  Rep. 
serve  contingent  remainders,  remaindet'  to  the  first 
and  other  sons  of  Sir  George  Gary  in  tail  male,  re- 
mainder to  William  Gary  for  life,  with  like  remainder 
to  his  first  and  other  sons,  remainder  to  Nicholas  Gary 
for  life,  with  like  remainders  to  his  first  and  other 
sons,  remainder  to  Doctor  Gary  in  fee. 

Upon  the  death  of  Doctor  Gary,  the  remainder  to 
Sir  George  Gary  came  into  possession,  and  the  rever- 
sion descended  to  Sir  George  Gary,  as  heir  at  law  to 
Doctor  Gary. 

Sir  George  Gary  acknowledged  a  judgement,  and 
died  without  issue  ;  whereupon  the  estate  limited  to 
William  Gary  took  efiect,  and  the  reversion  in  fee 
descended  to  him.  He  had  two  sons,  who  died ;  by 
which  the  reversion  came  into  possessiofl :  and  the 
ciuestion  was,  whether  the  reversion,  when  it  came 
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into  possession,  was  liable  to  die  judgement  iickiKnr* 
ledged  by  Sir  George  Cary. 

Lord  Hardwicke  was  of  opinion,  that  the  reinmiott. 
was  liable  to  the  judgement,  because  it  was  the  estitr 
of  inheritance  of  Sir  George  Cary :  and  as  it.  was  m^ 
subject  to  the  intermediate  estates  for  lifb,  it  was  ii 
him  liable  to  be  granted,  or  charged,  or  incmnbeicdi 
as  he  thought  fit ;  and  as  he  might  have  granted  or 
charged  die  reversion,  so  might  he  have  gnnted  a 
lease  for  1,000  years  out  of  it,  and  which  would  haic 
taken  effect  out  of  the  reversion  in  fee :  and  if  it  bid 
come  to  William  Cary,  he  could  not  have  daimed 
such  reversion  but  sub^uent  to  that  lease  ;  and  at 
he  might  have  done  so,  in  like  manner  might  he  hate 
charged  it  by  judgement  or  statute.    The  point  that 
was  in  Kellow  v.  Rowden,  is  not  applicable  to  thia 
case ;  for,  in  that  action,  the  second  son  was  charged 
as  immediate  heir  to  his  father ;  but,  in  this  case,  die 
reversion  would  not  be  liable  to  the  bond  debts  of 
Sir  George  Cary  as  assets  by  descent,  because  thai 
cannot  be  where  there  is  an  intermediate  estate,  bat 
must  be  where  the  heir  takes  as  immediate  heir  to 
the  ancestor,  who  entered  into  the  bond«     But,  on 
judgement,  you  charge  the  terre-tenant  of  the  estate 
that  was  in  the  person  who  acknowledged  the  judge* 
ment,  but  not  so  by  his  bond,  unless  the  lands  came 
as  assets  by  descent  to  the  very  heir  of  Sir  Geoige 
Cary.     This,  said  his  Lordship,  will  not  be  liable  to 
the  inconveniences  I  first  apprehended;  for,  if  either 
of  the  persons  that  took  an  estate  tail  had  sufiered  a  re- 
covery, there  would  have  been  an  end  of  the  reversion 
in  fee.     Wliere  there  is  a  tenant  in  tail,  with  rever- 
sion  to  him  in  fee,  and  this  reversion  descends  to  the 
defendants,  they  must  take  it,  liable  to  the  judge- 
6ient,  or  statute,  or  xecognizanee  bf  any  of  their  an* 
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Mtors,  in  whom  Che  estate  at  any  time  was :  and 
torefbre  I  am  of  opinion,  that  this  reversion  is 
able  to  the  judgement. 

^.   A  reversion  expectant  upon  an  estate  tail  is  And  also  by 
able  to  the  leases  made  by  all  those  who  were  at  any    *^^* 
[me  entitled  to  it ;  and  to  all  covenants  contained  in 
hose  leases;   whenever  such  reversion  comes  into* 
KMsession. 

•  39.  William  Martin,  being  tenant  in  tail  with  the  Symonds  ▼. 
mmediate  reversion  in  fee  in  himself,  demised  the  4  mo^.  i. 
premises  to  Elizabeth  Westcombe  for  99  years,  if  two 
[lersom  should  so  long  live,  to  commence  after  the 
letermination  of  a  preceding  lease.  William  Martin 

died,  leaving  issue  Nicholas  Martin  his  eldest  son  and 
heir  ;  who,  being  the  issue  in  tail,  and  also  entitled 
bo  the  immediate  reversion  in  fee,  levied  a  fine  to  the 
use  of  himself  and  his  lieirs. 

•  It  was  resolved,  that,  as  the  reversion  in  fee  came 

into  possession  by  the  operation  of  the  fine,  the  lease  Vide  Tit.  35. 
became  a  charge  on  that  reversion,  and  could  not  be  ^' 
avoided  either  by  Nicholas  Martin  or  the  cognicee  of 
the  fine. 

40.  Charles  Lord  Shelburne,  being  tenant  in  taiT  g^J^'f ™« ^• 
male  of  the  lands  in  question,  with  remainder  to  his  6  Bro.  ParL 
brother  Henry  in  tail  male,  remainder  to  his  own  right 
heirs ;  demised  them  for  three  lives,  with  covenants 
for  perpetual  renewal.  Charles  Lord  Shelburne  died 
without  issue,  by  which  means  his  brother  Henry  be- 
came entitled  to  an  estate  in  tail  male  in  the  premises, 
with  the  reversion  in  fee  in  himself.  In  the  year  1697> 
Henry  Lord  Shelburne  levied  a  fine  of  those  lands» 
and,  in  consideration  of  his  marriage,  settled  them 
on  himself  for  Itfe,  with  remarader  to  his  first  and 
rther  sons.  "^ 
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The  lessees  having  claimed  a  renewal  on  the  Ata& 
of  some  of  the  persons  for  whose  lives  the  leases  vat 
granted,  Henry  Lord  Shelbume  refused  to  r^iei; 
alleging,  that  as  his  brother  Charles  was  only  teoflt 
in  tail  df  the  lands  c(Hnprised  in  those  leases,  he  hal 
no  power  to  make  them,  and  was  not  bound  bj  di 
covenants  for  renewal. 

The  Court  of  Exchequer  in  Ireland  decreed,  tint 
Henry  Lord  Shelburne  should  renew  those  leasa 
From  this  decree,  there  was  an  appeal  to  the  HoM 
of  Lords ;  and,  on  behalf  of  the  appellants,  U  wx 
argued,  that  the  tenant  in  tail  at  law,  independent  d 
the  statute  32  Hen.  VIII.  had  no  ri^t  to  make  a  lew 
absolutely  to  bind  the  issue  in  tail,  and  much  less  the 
remainder-man ;  and  that,  even  by  that  statute,  a 
tenant  in  tail  has  no  .power  to  grant  leases  to  bind* 
those  in  remainder  ;  and  therefore  the  leases  m 
question  were  absolutely  void  as  against  the  appellsnt» 
who  did  not  claim  under  Lord  Charles,  or  as  issue  m 
tail,  but  as  remainder-man.  That  the  estate  tail,  opt 
of  which  the  leases  first  ^ose,  being  spent,  and  the 
appellant  not  claiming  under  it  but  by  a  distinct  Ibni* 
tation  to  himself  in  tail  male,  his  fine  could  not  let  in 
Lord  Charles's  leases  upon  that  estate,  which  came  in 
lieu  of  the  Earl's  estate  tail ;  nor  could  it,  by  conso* 
lidating  the  two  estate^,  let  them  in  upon  the  rever- 
sion, both  because  the  Earl  acquired  a  new  estate, 
and  because  the  uses  of  the  fine  were  never  dedaitd 
to  him  in  fee,  but  directly  to  the  uses  of  the  settle- 
ment, by  which,  in  consideration  of  his  own  insr- 
riage,  the  Earl  had  an  estate  for  life  only,  with 
remainder  to  his  first  and  other  sons :  and  these  estates 
arose  and  were  granted  out  of  the  estate  tail,  which 
the  Earl  had  before  the  fine,  and  not  out  of  a  reveisioD« 


Titk  XVII.   Reversion.  $40.  477 

On  the  other  side  it  was  contended,  that  by  the 
le  \irhich  Earl  Henry  levied  in  1697>  the  estate  tail 
nited  in  remainder  to  him  was  barred  and  extin- 
lished  in  the  same  manner  to  all  intents  and  purposes 
i  if  he  was  dead  without  issue ;  and  die  reversion  in 
le  vrhich  descended  to  him  as  heir  of  Lord  Charles, 
nmediately  took  effect  in  possession  :  and  as  the 
ew  uses  of  the  marriage  settlement  of  1697  arose 
ut. of  that  reversion  in  fee,  they  were  therefore  sub- 
set to  all  antecedent  incumbrances  and  engagements, 
rhich  could  affect  that  reversion.  That  as  this  rever- 
ton  in  fee,  after  h  had  taken  efiect  iii  possession  by 
aeans  of  a  fine,  was  specifically  bound  by  the  cove-  v^ 

lants  for  p'erpetual  renewal ;  *  and  as  such  covenants 
ire  considered  as  real  agreements,  and  go  with  the 
and,  so  they  are,  in  their  nature,  proper  for  a  specific 
lerformance,  and  would,  in  equity,  affect  the  legal 
interest  of  all  those  who  take  the  estate  with  notice  of 
them.     That  all  those  claiming  under  the  settlement 
of  1697»  had  notice  of  these  leases  and  covenants,  and 
were  as  much  bound  by  an  equitable  lien  upon  the 
lands,  as  Earl  Henry  himself,  especially  in  favour  of 
lessees  who  had  made  very  great  improvements,  and 
were  therefore  to  be  considered  as  purchasers  ^of  the 
right  of  renewal.  After  hearing  counsel  on  this  appeal, 
the  following  question  was  put  to  the  Judges,  viz. 
"  Whether,   by  the  fine  levied  by  the  appellant  the 
Earl  of  Shelburne  in  Easter  term  1697j  the  reversion 
in  fee  of  the  estate  in  question  was  let  in,  subject  to  the 
leases  in  question,  made  by  Charles  Lord  Shelburne, 
and  the  covenants  therein  contained  for  a  perpetual 
renewal  ?'*  And  the  Lord  Chief  Justice  of  the  King's 
Bench  having  delivered  the  unanimous  opinion  of  the 
Judges  to  this  effect,  viz.  "That  the  leases  for  lives  now 
iu  being  were  good  and  effectual,  as  being  served  out  of 
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tke  reveiBidm  in  fbe,  which  Lord  Clwrle»  had  whei  fae 

made  them,  amd  ^rch  wad  bow  in  Lord  Henry;  wk 

that  the  covenaiits  for  renewal  were  bindtng  oft  Loid 

Hentj,  a»  a  lien  on  the  same  rerersioD,  which  he  hai 

let  iiit  by  barring,  discharging^  and  extinguidwig  liii 

estate  tail''  It  wasv  therefioire,^  didered  ffiad  adjudged, 

that  the  appeal  should  be  disttnttsed,  and  the  decree 

therein  eompdaioed  of  affirmed* 

All  particular      41.  All  particular  estates  are  subject  to^  nei^  it 

merge  tn  the  ^^  reversion,  whenever  the  same  person  becMio 

Reversion,     entitled  to  both,  except  estates  tail*    And  whed  tie 


protection,  of  the  statute  De  Thnis  ^wtditional^us  h 
Tiu  35.  C.12.  taken  away  frofnt  estates  titil,  they  then  ittefge  hitlr 

reversion ;  and  become  liable  to  the  chaiges  aod 
leases^  of  ail  those  who  were  at  any  time  entitied  to 
suiih  revendom 
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Section  1. 
ITH  respect  to  the  number  and  connexion  of  Number  and 
the  owners  of  estates,  lands  and  tenements  of  the  Own- 
may  be  held  in  four  different  ways ;  namely^  in  seve-  ersof  Estates, 
ralty,  joint  tenancy,  coparcenary,  and  common. 
2*  Where,  a  person  holds  lands  in  his  own  right  I'S^ates  in 

■    .  .  '       Severalty. 

only,  without  having  any  other  joined  or  connected  . 
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with  him   in  point   of  interest,   during  hb  estate 
therein,  he  is  said  to  hold  in  severalty* 
In  Joint  3.  But  where  lands  are .  granted  to  two  or  moie 

lit.  §  277.     persons,  to  hold  to  them  and  their  heirs,  or  for  tem 

of  their  lives,  or  for  term  of  another's  life,  without 
any  restrictive,  exclusive,  or  explanatory  words ;  dl 
the  persons  named  in  such  instrument,  to  whom  the 
lands  are  so  given,  take  a  joint  estate,  and  are  called 
joint  tenants.  For  the  law  will  interpret  it  so  as  -to 
make  all  die  parts  take  effect ;  which  can  only  be 
done  by  creating  an  equal  interest  in  all  the  peisois 
who  take  under  it. 

4.  An  estate  in  joint  tenancy  can  only  arise  br 
purchase  or  grant ;  that  is,  by  the  act  of  the  parties, 
and  never  by  the  mere  act  of  law.  As  to  the  words 
by  which  this  estate  may  be  created,  the  cases  on 
that  point  will  be  found  in  Title  XXXII.  Deed^  and 
Title  XXXVIII.  Z)mW. 
1  Inst.  183  6.  5.  An  estate  in  joint  tenancy  may  be  had  in  re- 
mainder. Thus,  if  a  gift  be  made  to  two  men,  and 
the  heirs  of  their  two  bodies,  remainder  to  them  two 
and  their  heirs ;  they  are  joint  tenants  of  the  remain- 
der in  fee. 
Lit.  §  285.         6.  Where  lands  are  conveyed  to  two  persons,  and 

the  heirs  of  one  of  them,  they  are  joint  tenants  for 
life,  and  the  fee  simple  is  in  one  of  them.  If  the 
person  who  has  the  fee  dies,  the  other  shall  hold  the 
entirety,  by  survivorship,  during  his  life.  In  the  same 
manner  where  Is^^ds  are  given  to  two  persons,  and 
the  heirs  of  the  body  of  one  of  them,  they  are  jaint 
tenants  for  life,  and  the  estate  tail  is  in  one  of 
of  them. 
1  Inst  184  6.       7.  Lord  Coke  says,  when  land  is  given  to  two, 

and  to  the  heirs  of  one  of  them,  he '  in  remainaer 
cannot  grant  away  his  fee  simple. 
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*  Mr.  Hargrave  observes,  that  there  is  a  seeming 
^fiiculty  in  this^  passage,  but  conceives  Lord  Coke's 
meaning  to  be,  that  though  for  some  purposes  the 
estate  for  life  of  the  joint  tenant  having  the  fee,  is 
distinct  from,  and  unmerged  in,  his  •  greater  estate  { 
yet  for  granting,  it  is  not  so ;  but  both  estates  are  in 
that  respect  consolidated,  notwithstanding  the  estate 
of  the  other  joint  tentot  Therefore,  that  the  fee 
cannot,  in  strictness  of  law,  be  granted  as  a  remain* 
der,  m  nomine ;  and  as  an  interest  distinct  from  the 
estate  for  life. 

m 

8,  Two  persons  may  have  an  estate  in  joint  tenancy 

for  their  lives,  and  yet   have  several  inheritances. 

TTius  littleton  says,  "  If  lands  be  given  to  two  men,  §  283. 

and  to  the  heirs  of  their  bodies  begotten,  the  donees 

have  a  joint  estate  for  term  of  their  lives,- and  y6t 

they  have  several  inheritances.     For  if  one  of  the 

donees  hath  issue  and  die,  the  other  which  surviveth 

shall  have  the  whole  term  for  his  \i£e :  and  if  he 

which  surviveth  also  have  issue  and  die,  then  the 

issue  of  one  shall  have  one  moiety,  and  the  issue  of 

flie  other,  the  other  moiety  j  and  they  shall  hold  the 

land  between  them  in  common ;  and  are  not  joint 

tenants,  but  tenants  in  common.     And  the  cause  why     , 

such  donees  have  a  joint  estate  for  term  of  their  lives 

is,  for  that  at  the  beginning  the  lands  were  given  to 

them  two  ;  which  words,  without  more  saying,  make 

k  joint  estate  to  them  for  term  of  their  lives.    And 

the  reason  why  they  shall  have  several  inheritances 

is  this,  'inasmuch  as  they  cannot  by  any  possibility 

have  an  heir  between  them,  as  a  man  and  a  woman  may, 

the  law  will  that  their  estate  and  inheritance  be  such 

as  is  reasonable,  according  to  the  form  and  effect  of 

Ae  words  of  the  gift :  and  this  is,  to  the  heirs  which 

tiie  one  shall  beget  of  his  body  by  any  of  his  wives  t 

^nd  to  the  heirs  which  the  other  shall  beget  of  hi| 

-  VoL.IL  li 
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body  by  any  of  his  wives :  so  as  it  behoveth  by  neces- 
sity of  reason  that  they  have  several  inheritances" 
§  264.  9.  Littleton  says,  it  is  the  same  where  lands  are 

Codl7'         g*v^^  *^  *^^^  females,  and  the  heirs  of  their  two  bodies. 
2  Vcrn.  545.  And  Lord  Cowper  has  observed  that  where  th^re  wis 

a  devise  to  the  testator's  two  daughters,  and  the  heiis 
of  their  two  bodies,  it  was  a  joint  estate  for  life,  witb 
several  inheritances.  But  the  testator  never  meant 
that  the  surviving  daughter  should  turn  out  the  issue 
of  her  deceased  sister.     That  was  the  point  upon  the 

Printed         appeal  in  Wilkinson  v.  Spearman,  where  the  Lords  in- 
cases 1705.  .        *  ' 
2  P.  Wnu.  '  dined  to  the  appellant ;  yet  the  Judges  all  agreeiiig 

^30.  ijm^  ^^  i^Yf  was  so  settled,  the  Lords  would  not  alt^ 

it  His  Lordship  also  said,  that  a  devise  to  the  testa^ 
tor's  two  daughters  and  their  issue,  and  in  default  of 
such  issue,  to  J.  S.,  gave  them  a  joint  estate  for  life, 
and  several  inheritances. 

]  lost.  184  a.      10.  If  a  person  gives  lands  to  two  men  and  one 

woman,  and  the  heirs  of  their  three  bodies  begotten;  in 
this  case  they  have  several  inheritances.  For  thov^ 
it  might  be  said  that  the  woman  may  by  possibility 
marry  both  the  men,  one  after  another ;  yet  first,  she 
cannot  marry  them  both  mpnesenti ;  and  the  law  will 
never  intend  a  possibility  upon  a  possibility ;  as  first  to 
many  the  one,  and  then  to  many  the  otiher.  So  it  is 
if  a  gift  be  made  to  one  man  and  two  women, 
mutatis  mutandis, 

!<!•  II.  In  the  same  manner  if  a  gift  in  tail  be  made 

to  a  man  and  to  his  mother,  or  to  a  man  and  to  lus 
sister,  or  his  aunt,  the  parties  take  several  inherit- 

Id.  182  h.       ances ;  because  they  cannot  marr}\     Lord  Coke  says, 

that  in  all  these  cases  there  h  no  division  between 
the  estates  for  life,  and  the  sever^  inheritances :  fer 
they  cannot-  convey  away  the  inheritance  aft;er  their 
decease,  because  it  is  iJM^^ed  only  in  supposition  and 
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consideration  of  law ;  and  to  some  purposes  the  in- 
heritance is  said  to  be  executed. 

12.  The  nature  of  a  joint  tenancy  requires  the  fol-  Circum- 
lowing  circumstances :  1.  Unity  of  interest,  2.  Unity  q^u^^jn^^lj- 
of   title,  ^  3.  Unity  of  time,    4.  Unity,  of  posses-  Estate. 
sion  }  or,  in  other  words,  joint  tenants  have  one  and  ?J^*^'""** 
the  same  interest,  accruing  by  one  and  the  same  con- 
veyance, commencing  at  the  same  time,  and  held  by 

one  and  the  same  undivided  possession. 

13.  With  respect  to  unity  of  interest,  one  joint  Unity  of 
tenant  cannpt  be  entitled  to  one  period  of  duration,  ^°*^'^^' 
or  quantity  of  interest,  and  the  other  to  a  different 

one.  One  cannot  be  tenant  for  life,  and  the  other 
for  years  ;  one  cannot  be  tenant  in  fee,  and  the  other 
tenant  in  tail.  It  has  however  been  stated,  that 
where  an  estate  is  limited  to  two  persons,  and  to  the 
heirs  of  one  of  them,  they  are  joint  tenants  for  life,      ante,  §  6. 

14.  If  a  man  demises  lands  to  two  persons,  to  hold  l  Inst.  188  a. 
to  the  one  for  life,  and  to  the  other  for  years,  they 

are  not  joint  tenants.  For  an  estate  of  freehold  can- 
not stand  in  jointure  with  a  term  of  years,  and  a 
reversion  upon  a  freehold  cannot  stand  in  jointure 
with  a  freebold  and  inheritance  in  possession. 

1^*  It  is  however  said  by  Lord  Coke,  that  a  right  Id. 
of  action  and  a  right  of  entry  may  stand  in  jointure. 
For  at  common  law  the  alienation  of  the  husband  was 
a  discontinuance  to  the  wife,  of  one  moiety,  and  a 
disseisin  of  the  other ;  so  as  after  the  death  of  the 
husband,  the  wife  had  a  right  of  action  to  one  moiety, 
and  the  other  joint  tenant  a  right  of  entry  into  the 
other :  but  they  were  joint  tenants  of  the  right,  because 
they  might  join  in  a  writ  of  right. 

16.  Secondly,  that  a  right  of  action,  or  a  bare  right  icL 
of  entry,  cannot  stand  in  jointure  with  a  freehold  or 
inheritance  in  possession  :  therefore,  if  the  husband 
made  a  feoffment  of  the  moiety,  this  was  a  discern 

li  2 
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tinuance  of  that  moiety }  and  the  other  joint  tensBl 
remained  in  possession  of  the  freehold  and  inh«ritanoe 
of  the  other  moiety ;  which,  for  the  time^  was  a  sever- 
ance of  the  jointure. 
Unity  of  17*  As  to  the  unity  of  title,  the  estate  of  joiirt* 

Lh%277  8  ^^'^^^^  ^^^  ^  created  by  the  same  act  or  instvii* 
.  ment,  whether  legal  or  illegal ;  as  by  one  and  the  saaie 
feoffinent,  grant,  Sne^  ox  other  coi^veyanc^  or  aasor* 
ance,  or  by  one  and  the  same  disseisiii ;  for  a  joint 
tenancy  cannot  arise  by  descent,  or  act  of  law,  aa  has 
been  already  observed^  but  merely  by  purchase  or 
acquisition  of  the  party. 
Unity  of  18.  With  respect  toiuiity  of  time,  the  estate  must 

'^^^*  become  vested  in  all  the  joint  tenants  at  one  and  the 

same  ii)stant ;  as  well  as  by  one  and  the  same  title« 
1  Inst.  188  a.  Thus,  if  lands  be  demised  for  life,  remainder  to  tiie 

r%ht  heirs  of  J.  S.  and  J.  N„  J.  S,  hath  issue  and  dies, 
and  after  J.  N.  hath  issue  and  dies ;  the  issues  are  not 
joint  tenants ;  because  the  one  moiety  vested  at  oae 
time,  and  the  other  moiety  at  another  time. 
Id.  19*  Lor4  Coke,  however,  says,  that  m  abme  cases 

Giib.  UseB,     ti^gjg  jnay  he  joint  teqants,  and  yet  the  estate  awy 

vest  in  them  ai  several  times.     Thu^  if  a  mm 

makes  a  feoifiqent,  to  the  use  of  himsdf,  and  of 

such  wife  as  he  shall  afterwards  marry,  for  terat  of 

Tit.  i(.  c.  5.  their  lives ;  and  after  he  takes  a  wife ;  iiiey  are  jotnt 

*  2i'  tenants ;  and  yet  they  come  to  their  estates  at  sewral 

times. 
Blandford  r.       20.  A  man  made  a  feoffinent  in  fee,  to  the  use  of 

Jb^mol  ^^^^^  ^^^  ^^'  th«^  to  the  use  of  evei7  «ne  of  hi$ 

issue  female,  and  to  tiie  heirs  of  their  bodies ;  then  to 
the  issue  of  one  daughter  at  one  tkne,  of  a  secmid 
daughter  at  another  time,  and  of  a  third  daughter  at 
another  time ;  so  that  this  was  to  vest  seyerattf  in 
them,  and  afterwards  to  all.  Lord  Coke  said  it  was' 
adjudged  tliat  they  were  joint  t^aqts  j  and  yet  they 
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eame  in  at  several  ttmes^,  biit  the  reason  of  this 
MraSy  because  the  root  was  joint. 

121.  A  perscm  levied  a  fine  to  the  use  <^  himself  Sussex  v. 
for  life,  remainder  to  his  wife  for  life,  remainder  to  TrdRaym. 
Sir  Peter  Temple  and  Anne  his  wife,  for  their  lives,  ^^^' 
and  the  life  of  the  survivor  rf  them ;  remainder  td 
their  first  and  other  sons  m  tail,  remainder  to  the 
issues  female  of  their  bodies,  and  the  heirs  of  their 
bodies  begotten.    Sir  Peter  Temple  had  issue  by 
Anne  two  dau^ters,  Anne  and  Martha.      Martha 
died  without  issue  ;  afterwards  Anne  died.     It  was 
argued  that  the  two  siiiters  were  tenants  in  cpmrnon. 
But,  per  Holt,  the  estate  was  limited  by  way  of  use  to 
the  issues  female,  and  issues  female  comprehended 
all  issoes  female.    Then  the  case  was,  tenant  fer  Hfe, 
remainder  to  all  his  issues  female,  &c.    If  the  tenant 
for  life  has  but  one  daughter,  she  shall  ^b6v6  the  whole 
«MaCe  tafl }  if  he  has  more  daughters,  they  shall  be 
joint  tenants  for  life,  with  sev^al  inheritances.    The 
case  in  Coke  Iit»  189  «.  of  a  feoffin^t  to  the  use  of  ante,  §  19* 
hiflMctf  i&s  life,  and  of  such  wtfe  as  he  should  after^ 
wsfds  marry,  said  then  be  marries ;  he  and  his  wife 
are  joint  tenants ;  woidd  rule  the  case  in  question ; 
fbr  it  was  a  joint  claim  by  the  same  conveyance 
^hieh   made   joint  tenants,  and  not  the   time  of 
vesting. 

39.  A  person  devised  lands  to  his^  two  sons,  and  Aylorr. 
the  heirs  of » their  bodies  $  and  that  his  executors  jac!^259[^* 
^ould  have  them  untfl  they  came  to  their  several 
ages  of  21  years.  The  questfon  was,  whetiber  (me  of 
them  might  enter ;  for  it  was  objected,  that  it  was 
a^  joint  estate  to  them,  which  could  not  be,  if  they 
dumld  have  several  commencements.  But  four  of 
the  Judges  were  o£  opinion,  that  when  either  of  them 
came  to  the  age  of  21,  he  should  then  have  his  part 
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and  possession ;  and  yet  the  joint  tenancy  should  take 
place. 

23.  Lands  were  devised  to. a  woman  and  her 
children,  on  her  body  begotten,  or  to  be  begotten, 
by  W.  A.,  and  their  heirs  for  ever.  It  was  deter^ 
mined,  that  the  devisee  and  all  her  children  took  as 
joint  tenants ;  and  it  was  no  objection  that  by  this 
means  the  several  estates  might  commence  at  diffe- 
rent  times. 

24.  Although  some  of  the  persons  to  whom  ao 
estate  is  limited  are  in  by  the  common  law,  and  others 
by  the  statute  of  uses,  yet  they  will  take  it  in  joint 
tenancy. 

26\  A  fine  was  levied  to  A.  and  B.,  to  the  use  of  the 
said  A.  ^nd  B.  and  also  to  C.  Adjudged,  that  they 
were  all  joint  tenants ;  though  A.  and  B.  were  in  by 
the  fine,  and  C.  by  the  statute  of  uses. 

26.  In  a  modem  case,  which  will  be  stated  here- 
after, Lord  Thurlow  held,  that  whether  a  settlement 
was  to  be  considered  as  a  conveyance  of  a  legal 
estate,  or  a  deed  to  uses,  would  make  no  difference; 
and  that  the  vesting  at  dijBerent  times  would  not 
prevent  its  being  a  joint  tenancy* 

27.  With  respect  to  unity  of  possession,  joint 
tenants  are  said  to  be  seised  per  rrty  et  per  tout;  that 
is,  each  of  them  has  the  entire  possession,  as  well  of 
every  part,  as  of  the  whole.  They  have  not,  one  of 
them  a  seisin  of  one  half,  and  the  other  of  the 
remaining  half :  neither  can  one  be  exclusively  seised 
of  one  acre,  and  his  companion  of  another ;  but 
each  has  an  undivided  moiety  of  the  whole,  not 
the  whole  of  an  undivided  moiety.  From  which 
it  follows,  that  the-  possession  and  seisin  of  one 
joint  tenant;  is  the  possession  and  seisin  of  the 
ether. 


2V/feXVIIL   Joint  Tenancy.   Oui.  §  28— S«.  4*7 

S8^.  The  union  and  entirety  of  interest  which  exists  Joint  Tenan- 
between  joint  tenants,  has  given  rise  to  the  principal  sIlmTor?  ^^^ 
incident  to  this  estate,  which  is,  the  right  of  survi- 
vorship.   Thus  Littleton  says ; — **  If  three    joint  §  280. 
tenants  be  in  fee  simple,  and  the  one  hath  issue  and 
dieth,  yet  they  which  survive  shall  have  the  whole 
tenements,  and  the  issue  shall  have  nothing.     And  if 
the  second  joint  tenant  hath  issue,  and  die,  yet  the 
third  which  surviveth  shall  have  the  whole  tenements 
to  him  and  his  heirs  for  ever*'* 

29*  The  right  of  survivorship  takes  place  in  estates 
for  years,  as  weU  as  in  freehold  estates.  Thus  Little- 
ton says,-—*'  If  a  lease  of  lands  or  tenements  be  §  281. 
made  to  many,  for  term  of  years,  he  which  surviveth 
of  the  lessees  shall  have  the  tenements  only,  during 
the  term,  by  force  of  the  same  lease/'  And  this 
benefit  of  survivorship  takes  place  on  a  lease  for  i  lost.  46  i. 
yesLt^  to  two,  though  one  of  the  lessees  dies  before 
entry. 

SO.  The  trust  of  a  term  in  joint  tenancy  shall  go 
to  the  survivor,  in  equity  as  well  as  at  law. 

31.  A  lease  was  made  for  99  years,  in  trust  for  Aston  t. 
Eleanor  and  Mary  Smith.    Eleanor  died  j  her  exe-  2 ''wTsc. 
cutor  obtained  an  assifrnment  of  the  lease  from  the  2P.W1118. 
trustee ;  the  administrator  of  the  other  sister  brought 

a  bill  to  have  the  whole  term  by  survivorship. 

Lord  Cowper  said,  a  trust  of  a  term  must  go  as 
the  term  at  law  would  have  gone ;  and  as  survivor- 
ship would  have  taken  place  at  law,  it  must  do  so  in 
equity.  Decreed,  the  defendant  to  account  for  the 
profits  from  the  death  of  Eleanor,  and  to  assign  the 
term  to  the  plainti£&,  or  as  they  should  appoint.. 

32.  Two  joint   purchasers  of  a  lease  for  years  Rcx  y. 
assigned  it  to  a  third  person,  who  was  a  friend  of  one  j^|||,*^4*2. 
of  the  joint  tenants,  with  the  consent  of  the  other. 

I  i4 
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but  it  waa  ydthout  con«ideratioQ,  and  no  dedanidoa 
,  of  trust  was  given ;  which  the  defendant  eoB&smH 
in.  his  answer.  The  question  was,  wliether  tlus  tnnt 
should  result  for  the  benefit  of  the  survivor,  or 
whether  the  creditors  of  the  joint  tenant  who  died, 
-should  come  in  for  an  equal  moiety  in  equity*  The 
two  joint  tenants  had  continued  to  receive  the  profits 
jointly,  after  the  assignment. 

The  Court  was  of  opinion,  that  though  the  r^;fat 

of  survivorship  was  looked  upon  as  odious  in  equity } 

yet  in  this  case,  the  trust  should  survive,  for  the 

benefit  of  the  surviving  cestui  que  trust  only. 

i  trirt.  181  6.      33.  There  are,  however,  some  cases  in  which  there 

<may  be  a  joint  tenancy,  without  an  equal  right  of 

survivorship.     Thus^   if  lands  are  let  to  A.  and  & 

;during  the  life  of  A«,  if  B«  dies,  A.  shall  have  all  by 

survivorship ;  but  if  A«  dies,  B.  shall  have  nothkig. 

Not  fayoared      Si^  As  the  right  of  survivorship  is  often  attended 

"*   ^"*^y-      ^th  hardship  and  injustice,  the  courts  of -equity  have 

taken  a  latitude  in  construing  against  joint  tenancies, 
on  the  ground  of  intent. 
Petty  V.  35.  Thus  where  two  persons  advanced  a  sum  of 

1  Ab^Eq.       ^oney  by  way  of  mortgage,  took  the  mortgage  to 
29iv  themselves  jointly,   and   then    one  of  them  di&L 

Decreed,  that  when  the  money  came  to  be  paid,  the 
survivor  should  not  have  the  whole,  but  that  tbe 
representative  of  the  person  who  died  should  have  a 
proportion^ 
Idem.  d6-  It  is  laid  down  by  Sir  Joseph  JekyU,  that  if 

two  or  more  purchase  lands,  advance  the  money  in 
iequal  proportions,  and  take  a.  conveyance,  to  them 
and.  their  heirs,  it  is  a  joint  tenancy ;  that  is»  a  pur- 
chase by  them  jointly  of  the  chance  of  survivokship^ 
But  when  the  prc^rtions  of  the  money  are  not  equal, 
luid  tills  appears  in  the  deed  itself,  it  makes  them  i» 
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fch«  nature  of  partners  j  and  however  the  legal  estate 
xnaey  survive,  yet  the  survivor  shall  be  considered  but 
as  a  trustee  foi^  the  other,  in  proportion  to  the  sums 
advanced  by  each  of  them.  So  if  two  or  more  make 
A  joint  purchaife ;  afterwards  one  of  them  lays  out  a 
considerable  sum  of  money  in  repairs  and  improve^ 
meats,  and  dies :  this  shall  be  a  lien  on  the  land^ 
and  a  trust  for  the  representative  of  him  who  ad- 
vanced it. 

"  37.  The  defendant  Craddock's  father,  the  plaintiff  cjj^j^^^ 
]L«ake,  and  three  others,  five  in  all,  having  entered  3  P.  Wms. 
into  an  undertaking  to  drain  the  overflowed  lands  of 
West  Thorock ;    the  trustees  for  the  sale,  by  the 
consent  and  direction  of  the  commissioners  <^  sewers, 
did  by  deed  indented  and  enrolled,  dated  the  8th 
February  1695,  in  consideration  of  5,142 /L  pi^d  to 
the  commissioners  by  the  five  purchasers,  convey  the 
'  same  to  the  defendant  Craddock's  fistther,  the  plaintiff 
Lake,  the  three  others,  and  their  heirs ;  upon  which 
Mveml  sums  of  money  were  expended  in  carrying  on 
the  undertaking.    Hie  plaintil^  Lake  ]|;)rought  hsa  hill 
against  the  rest  of  the  partners,  or  their  representa- 
tives, for  an  account  and  division  of  the  partnership 
estate  ^  the  oidy  questio;D  was,  whether  these  fiiVe  pur- 
chasers, having  made  this  purchase  jointly,  so  as  to 
become  in  law  joint  tenants^  the  same  should  survive 
in  equity.     Sir  Joseph  Jekyll  decreed  that  no  survi- 
vorship should  take  place ;  tw  that  the  paym^t  of 
money  created  a  tru^  for  the  pavties  advancing  the 
same ;  and  an  undertaking  upon  the  haaard  of  profit 
or  loss  was  in  the  nature  of  merchandiztkiff,  when  the 
jus  accrescendi  was  never  allowed.     That  supposing 
ione  of  the  partners  had  laid  out  the  whole  money, 
and  .had    happened-  to^  die  first,  acoordi)ig  to  the 
isontrary  constructien^  he  must  have  tout  atl,  which 
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would  have  been  most  unjust  Wherefore  Hvs 
decreed,  that  these  five  purchasers  were  tenants  a 
conunon.  Upon  an  appeal,  the  decree  was  affinnsi 
by  Lord  King. 

2  Vet.  258.        3g.  Lord  Hardwicke  has  assented  to  this  doctrine 

and  has  observed,  that  the  Court  of  Chancery  hii 
taken  a  latitude  in  construing  a  tenancy  in  aHnmoa, 
without  the  words  equalfy  to  be  divided^  on  the  foot 
of  the  intent ;  and  therefore  determined,  that  if  two 
men  jointly  and  equally  advance  a  sum  of  money  <n 
a  mortgage,  suppose  in  fee,  and  take  that  secuiity  to 
them  and  their  heirs,  without  the  words  ^^  equally  to 
be  divided  between  them,"  there  shall  be  no  survivor- 
ship. So,  if  they  were  to  foreclose  the  estate,  it 
should  be  divided  between  them,  because  their  intent 
was  presumed  to  be  so.  It  had  been  said,  indeed, 
that  if  two  men  made  a  purchase,  they  might  be  un* 
derstood  to  purchase  a  kind  of  chance  between  iJbm- 
selves,  .which  of  them  should  survive :  but  it  had  been 
determined,  that  if  two  purchased,  and  one  advanced 
more  of  the  purchase  money  than  the  other,  theie 
should.be  no  survivorship,  though  there  were  not  tlie 
words  **  equally  to  be  divided,"  or  **  to  hold  as 
tenants  in  common ;"  which  showed  how  strawy 
the  Court  had  leaned  against  survivorship,  and  created 
a  tenancy  in  common  by  construction,  on  the  intent 
of  the  parties. 

Who  mny  be       SQ.  All  natural  persons  may  be  joint  tenants ;  bot 

Tenuiu        bodies  politic  or  corporate  cannot  be  joint  tenants 

with  each  other.  Neither  can  the  king,  or  a  coipo- 
ra^on,  whether  sole  or  aggregate,  be  joint  tenant  with 
a  natural  person. 

]  Inst.  190  a.      ^*  'Thus  Lord  Coke  says, — ^If  lands  be  given  to 

two  bishops,  to  have  and  to  hold  to  them  two^  and 
their  successors  i  seeing  they  take  this  purchase  is 
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heir  political  capacity,  as  bishops,  they  are  not  joint 
enants  ;  because  they  are  seised  in  several  rights ; 
br  the  one  bishop  is  seised,  in  right  of  his  bishopric, 
\f  the  one  moiety,  and  the  other  bishop,  in  right  of 
iia  bishopric,  of  the  other  moiety  ;  and  so  by  several 
itles,  and  in  several  capacities :  whereas  joint  tenants 
>iight  to  have  it  in  one  and  the  same  right  and 
opacity,  and  by  one  and  the  same*  joint  title. 

41.  But  if  lands  be  given  to  A.  de  B,  bishop  of  Mem. 
N.,  and  to  a  secular  man,  to  have  and  to  hold  to  them 
two  and  to  their  heirs;   in  this  case  they  are  joint 
tenants ;  for  each  of  them   takes  the  lands  in  his 
natural  capacity. 

42.  This  rule  does  not,  however,  hold  in  the  case  Idem, 
of  chattels  real :  for  if  a  lease  for  years  be  made  to  a 
bishop  and  a  secular  man,  they  are  joint  tenants ; 
because,  in  this  case,  the  bishop  does  not  take  in  his 
political  capacity. 

43.  If  lands  be  given  to  the  king,  and  to  a  subject,  idem, 
to  have  and  to  hold  to  them  and  to  their  heirs,  yet 
they  are  hot  joint  tenants ;  for  the  king  is  not  seised 

in  his  natural  capacity,  but  in  his  royal  and  political 
capacity,  j2^e  coronoe ;  which  cannot  stand  in  jointure 
with  the  seisin  of  a  subject,  in  his  natural  capacity. 

44.  Lord  Coke  also  says,  if  an  alien  and  a  natural*'  i  inst.  180^ 
bom  subject  purchase  -  lands  in  fee,  they  are  joint  **^* 
tenants:  but. the  king,  .upon  office  found,  shall  have 

a  moiety. 

45.  Husband  and  wife  being  considered  in  law  as  lit.  $291. 
one  person,  if  an  estate  be  conveyed  to  husband  and 

wife,  and  to  a  stranger,  the  husband  and  wife  will 
only  take  one  moiety  between  them,  and  the  stranger 
will  take  the  other  moiety. 

46.  As  there  can  be  no  moieties  between  husband  S?l^*"^  "I** 

Wife  cannot 

B-nd  wife,  they  cannot  be  joint  tenants ;  therefore,  be  Joint 

Tenants. 
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vhere  an  estate  is  cooveyed  to  a  man  fuoid  his  «fe| 
Lit.  ^291.     and  their  heirs,  it  is  not  a  joint  tenancy ;  for  yi^ 

tenants  take  by  moieties,  and  are  each  seised  dA 
undivided  moiety  of  the  whole.  3ut  husband  and  lil 
being  but  one  person,  cannot,  during  the  ooverta^i 
take  separate  estates ;  therefore,  upob  a  purcjm 
made  by  them  both,  each  has  the  ^tirety*  and  ikq, 
are  seised  per  t&ut^  and  not  per  m^ ;  the  huBtnai 
cannot  forfeit  or  alien  the  estate^,  because  the  vink 
of  it  belongs  to  his  wife,  as  well  as  to  him. 
Host.  187  a.      47.  William  Ocle  and  Joan  his  wife  puiebaaol 

lands  to  them  two,  and  tb^  heirs^  Afterwsidi 
William  Ocle  was  attainted  of  high  jtieason,  for  the 
murder  of  the  king's  father,  Edward  II«»  aiid  vis 
executed  >  Joan  his  wife  survived  him.  Ki^g  Edc 
ward  III.  glinted  the  lands  to  St^ben  de  Bitteikf 
and  his  heirs^  John  Hawking  the  heir  q£  iJb^tvi 
Joan,  in  a  petition  to  the  king,  disclosed  tbtt  whfib 
matter ;  and,  upon  ^scir^fawa againtt  tbe  patentecv 
•had  yadjgftv^iA  to  recover  the  iamti* 
Back  V.  48«  J-  Andrews  purcbused  a  eopylp^ki  estatt^  mI 

Andrews,       |^]^  |^  sufTQ^der  of  it  to  hims^  )m  i»tfe^  and  Ui 

Free,  in        dai^btor,  and  their  heirs.    J.  Aqd^ws  being  vwUe 
cha.  1.         owner  of  the  esUte,  mortgaged  it  to  tiae  i^lamttf^  td 

died.   Theplaintjf'brai^hthashillrai^stthematiier 
and  daughter  to  didc^^er  th«9br  title,  asd  to  set  ante 
thenr  estates,  as  fraudulent  against  tt^  plitfnti^  «bo 
.  was  a  purchaser. 

The  Court  dismissed  ^  ImU  ( beeause  the  hu^MPd 
f  nd  wife  took  one  oaoiety  by  entireties^  so  thai;  the 
husband  could  not  ^lien  or  dispose  of  it»  to  hind  the 
wife,  and  the  other  moiety  wa^  well  vested  is  the 

daughter.  * 

"  '"  '■      '       "  '      '         ■  *      ■  ■  ■        ■  ■  ■       "^ 

*  Vide  l^ffiogham  v.  Carew,  1  And.  39.  and  Dyer.  532»  oootiv*' 
tills  was  not  a  decision  of  a  cotnrt  of  justice  1  but  only  an  award 
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49.   A  oopyliold  estate  was  surrendered  to  the  use  Green 
JdhB  Rtzwalter  and  Elizabeth  his  wife,  and  the  o  i^"^'« 

1.  -    _  .^  '     ,       ,  2Black.Rcp. 

tkger  hter  of  tnem ;  after  the  death  of  the  longer  1211. 
«r,  to  the  right  heirs  of  the  said  John  and  Eliza- 
Ah  fbr^ever. 

Lord  Chief  Justice  De  G^y  said,  this  case  fell 
cactly  within  a  nice  distinction  laid  down  in  our 
itient  law  books,  and  which,  having  never  been 
iwr-rul^  continued  tQ  be  law.  The  same  words  of 
MivByance,  which  would  make  two  other  persons 
nnt  tmants,  l^ould  make  a  hiisband  and  wife  tenants 
fthe  entirety:  so  neither  could  sever  the  jointure, 
ut  the  Miiole  must  accrue  to  the  survivor. 

Sir  W.  Blackstone  observed,  that  this  estate  differed 
rom  joint  tenancy,  because  joint  tenants  took  by 
Doieties,  and  were  each  seised  of  an  undivided  moiety 
)f  tiie  idiole,  jper  my  etper  Unit ;  which  drew  after  it 
h^  incident  of  survivorship,  or  jus  occrescendL  But 
msband  and  wife  being  considered  in  law  as  one 
lerson,  they  could  not,  during  the  coverture,  take 
leparate  estates;  upon  a  purchase  madd  by  them 
lioth,  they  could  not  be  seised  by  moieties,  but  both 
md  each  had  the  entirety.  They  were  seised  per 
kmtf  and  not  per  my  i  the  husband  therefore  could 
aot  alien  or  devise  that  estate,  the  whole  of  which 
belonged  to  his  wife,  as  well  as  to  himself. 

50.  A  person  devised  a  copyhold  estate  to  John  Doe  v. 
Freestone  and  Lucy  his  wife,  and  to  their  heirs  and  sx^m  R. 
assigns  for  ever.    J.  Freestone  the  devisee  was  ad-  6^2. 
initted,  and  surrendered  to  James  Rickson  in  fee. 
Upon  the  death  of  John  Freestone,  Lucy  his  widow 
was  admitted,  and  brought  an  ejectment  against  the 
person  who  claimed  under  her  husband's  surrender. 

Lord  Kenyon. — "  We  are  now  in  a  court  of  law, 
find  we  are  called  upon  to  decide  the  legal  rights  of 
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the  parties.  It '  seems  to  me,  from  the  maimer  ■ 
*  which  the  case  is, drawn,  to  have  been  intended  tob 
argued,  that  the  devise  in  the  first  will  to  X  Fieeskae 
and  Lucy  his  wife, '  created  a  joint  tenancy ;  but  At 
question  has  been  properly  abandoned :  for  thou^i 
devise  to  A.  and  B.,  who  were  strangers  to,  and  faiie 
no  connexion  with  each  other,  creates  a  joint  tenancj, 
the  conveyance  by  one  of  whom  severs  the  joint  *► 
nancy,  and  passes  a  moiety ;  yet  it  has  been .  setiM 
for  ages,  that  when  the  devise  is  to  the  husband  aoi 
wife,  they  take;  by  entireties,  not  by  moieties ;  ani 
the  husband  alone  cannot,  by  his  own  conveyance 
without  joining  his  wife,  divest  the  estate  of  the  vifc 
Vide  Owen  This  is  sufficient  to  warrant  us,  sitting  in  a  cooit 
Tlt^Si^^iO.  ^^  ^*^»  ^^  determining  in  favour  of  the  present 

'        '    '  plaintiff." 
1  Inst.  187  6.       ^^*  ^^^  where  an  estate  is  conveyed  to  a  man  asd 
JJ^y  ^-       a  woman  who  are  not  married,  and  who  afterwardi 
^"^^^         intermarry ;  as  they  took  originaUy  by  moieties,  dHj 

will  continue  to  hold  by  moieties,  after  the  marriage. 
Joint  Tenan-      5S.  The  widow  of  a  joint  tenant  in  fee  or  in  tail 
iertt°^D*"*^"  is  Hot  entitled  to  dower ;  because,  upon  the  death  of 
or  Curtesy,     one  of  the  joint  tenants,  the  estate  goes  to  the  sur- 
1  Inst.  37  6.    ^^^  y  who  is  then  in  from  the  first  feoffor  or  donor, 

and  may  plead  such  feofiment  or  gift  as  originallj 
made  to  himself,  iinthout  naming  his  companion. 
1  Inst.  30  a.        53.  It  was  formerly  held,  that  where  lands  were 
183  0.  given  to  two  women,  and  the  heirs  of  their  two  bodiei 

begotten,  the  husband  of  one  of  them,  having  issue, 
should  be  tenant  by  the  curtesy,  living  the  other 
sister ;  the  inheritance  being  executed.  But  Lord 
Coke  observes,  that  Littleton  has  cleared  up  this 
doubt,  by  shewing  that  the  inheritance  is  not  exe- 
cuted ;  therefore  the  husband  cannot  be  entitled  to 
an  estate  by  the  curtesy. 
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•     0^.     In  consequence  of  the  right  of  survivorship  Joint  Te- 
among  joint  tenants, .  all  charges   made  by  a  joint  chme^eir^ 
t^^nant  on  the  estate,  determine  by.  his  death,  and  do  Estates. 
not  affect  the  survivor.    For  it  is  a. maxim  of  law,  unst.  i85a. 
that  Jus .  accrescendi  pr^fbrtiir  oneribus. 

55.  Thus  Littleton    says,  if  there  are  two  joint  §  23<^- 
tenants  in  fee»  and  .one  of  them  grants,  a  rent-charge, 

by  deed,  out  of  that  which  belongs  to  him ;  in  this 
4case,  during  the  life  of  the  grantor,  the  rent-charge 
is  efiectual ;  but  after  his  decease,  it  is  void ;  for  he 
who  hath  the  land  by  survivorship  shall  hold  it 
discharged;  because  he  is  in  by  survivorship,  and 
claims  under  the  original  feoflKnent,  not  by  desc^it 
from  his  companion. 

56.  If  one  joint  tenant  acknowledges  a  recogni*  i  Inst.  184a. 
zance,  or  a  statute,  or  sufiers  a  judgement  in  an  action  ny's  Oue,  * 
of  debt  to  be  entered  up.against  him,  and  dies  before  ^?®ft;.^^i4 
executicm  had,  it  shall  not  be  executed  afterwards ;  §  76. 

but  if  execution  be  sued  in  the  life  of  the  cognizor, 
it  shall  then  bind  the  survivor.  But  Lord  Coke  ob- 
serves, that  as  well  in  the  case  of  a  rent-chaige,  as  of 
a  recc^nizance,  statute,  or  judgement,  if  he  who 
makes  the  charge  survives,  it  is  good  for  ever. 

57*  If  one  joint  tenant  in  fee  simple  be  indebted  to  i  inst^  185  a. 
the  king,  and  dies,  no  extent  shall  be  made,  after  his 
decease,  upon  the  land,  in  the  hands  of  the  survivor. 

5S.  Therfe  is  one  exception  to  this  rule ;  for  if  there  Except  by 
ate  two  joint  tenants  in  fee,  and  one  of  them  makes  \^:  ,  ^^ 

^  1  Inst.  185  a. 

a  lease  for  years  to  a  stranger,  it  will  be  good  against  2  Roll. Ab.  89. 
the  survivor ;  even  though  such  lease  does  not  com-  ^  ^®"*"  ^^^' 
mence  till  after  the  death  of  the  joint  tenant  who 
made  it ;  because  it  is  an  immediate  disposition  of 
the  land. 

59.  If  two  persons  are  joint  tenants  for  life,  and  ^^^^  ^' 
one  grants  his  moiety  to  J.  S.,  to  have  for  certain  2RoUJLb!80. 
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years,  to  commence  after  the  death  of  his  companioD; 
and  the  other  moiety  to  the  said  J.  S.  by  the  suae 
deed,  to  have  from  the  death  of  the  lessor  for  certtti 
years,  and  dies  ^  the  survivor  shall  hold  the  land  & 
charged  of  any  lease;  notwithstanding  this  pxL 
For  the  lease  of  his  own  moietyi  which  he  might  havs 
leased,  was  not  to  commence  till  after  the  deatb  of 
his  companioD,  and  he  had  not  any  power  to  lease  tk 
other  moiety  which  belonged  to  his  companion ;  soiB 
was  void. 

In  what  Acts      60.  In  consequenoe  of.  the  intimate  miion  of  m* 

ailToinr^      terest  and    possession  which  exists   between  joint 

tenants,  they  are  obliged  to  join  in  many  acts.   Hoi 

1  Inst.  67  6,    ]ovat  tenants  must  formerly  have  done  homage,  vi 

must  pow  do  fealty  together. 

61.  There  are  however  many  cases  where  thcr 
need  not  all  join ;  and  where  the  act  of  one  ndllbe 

6  Mod.  44.     considered  as  the  act  of  all.    Thus  the  entry  of  m 

joint  tenant  is  deemed  the  entry  of  alt ;  and  the  seas 
and  possession  acquired  by  such  entiry,  is  the  seca 

infra.  and  possession  of  them  all. 

6S.  £very  act   done    by   one  joint    tenant,  for 
the  benefit  of  himself  and  his  companion,  shall  ^ 

1  Inst.  49  h.    deemed   the  *  act  'of  both.    Thus    livery  of  sdso 

made  to  one  joint  tenant  will  enure  to  both :  die 

entry  or  re-entry  of  one  joint  tenant  is  as  effictnal 

Id.  192  a.       as  that  of  both.    So,  where  joint  tenants  xoakti 

lease,  and  the  lessee  surrenders  to  one  of  theo, 
this  will  enure  to  both ;  because  they  have  a  joint 
reversion. 

2  Inst.  302.        63.  If  there  are  two  joint  tenants  for  life  or  years, 
Tit.  3.  C.2.     and  one  of  them  commits  waste,  this  is  deemed  waste 

by  them  both,  as  to  the  place  wasted ;  but  Uebl« 
damages  shall  be  recovered  only  against  the  perso> 
who  actually  committed  the  waste* 
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64.  It  has  been  stated,  that  in  consequence  of  the  The  Posses- 
mity  of  possession  which  exists  between  joint  tenants,  J^  ^i  ^"®  '* 
ihe  possession  of  one  is  the  possession  of  the  other;  other. 
Tom  which  it  follows,  that  a  joint  tenant  can  never  2  1^  \2^ 
l>e  disseised  by  his  companion,  but  by  an  actual  ouster. 
So  that  if  one  joint  tenant  levies  a  fine  of  the  whole, 
it  will  not  amount  to  an  ouster  of  his  companion, 

05.  At  common  law  joint  tenants  had  no  remedy  Remedies 
9i^ii9Bt  each  other,  where  one  alone  had  received  the  ^^^  ^^ 
whole  profits  of  the  estate;    for  he  could  not  be  1  Inst. 200 fr. 
charged  as  bailifi^  or  receiver,  to  his  companion.     But 
now,  by  the  statute  4  &  5  Ann.  c.  16.  §  S7«  actions 
of  account  are  maintainable  by  one  joint  tetiant,  his 
executors  or  administrators,   against  the  other,   as 
bailjiQ^  for  receiving  more  than  his  share. 

66.  By  the  statute  of  Westm.  2.  c.  32.,  one  joint  2  Inst.  403. 
tenant  may  have  an  action,  by  writ  of  waste,  against 
his  companion.  But  Lord  Coke  observes,  that  this 
act  does  not  extend  to  castles,  houses,  or  other  places 
for  habitation  of  man ;  for  one  joint  tenant  might, 
for  their  reparations  have  had  a  writ  De  r^pareiione 
fodendflf  3t  commop  law. 
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Section  1. 

N  estate  in  joint  tenancy  may  be  severed  and 
destroyed  by  the  destruction  of  any  of  its  con- 
stituent unities,  except  that  of  time ;  which,  as  it 
respects  only  the  original  commencement  of  the  estate 
cannot  be  affected  by  any  subsequent  transaction. 
Destruction        2.  An  estate  in  joint  tenancy  is  destroyed  by  the 
of  the  Unity   destruction  of  the  unity  of  interest,  which  maybe  done 

either  by  the  act  of  the  parties,  or  by  the  operation 
of  law, 
1  Inst.  1826.  3.  Thus  Lord  Coke  says,  If  a  man  makes  alea^e 
to  two  for  their  lives,  and  after  grants  the  reversioB 
to  one  of  them  in  fee,  the  jointure  is  severed,  and  the 
reversion  is  executed  for  the  one  moiety ;  and  for 
the  other  moiety,  there  is  tenant  for  life,  the  levcraon 
to  the  grafitee. 
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4.  A^  tenant  for  life,  remainder  to  B.  and  three  Wiscot's 
others  for  life,  the  reversion  to  C.  and  his  heirs  ex-  2  Rep.  eo, 
pectant.     C.  levied  a  fine  to  A.  and.  B.,  to  the  use  of 
A.  for  life ;  after  his  death,  to  the  use  of  B.  in  fee. 
A.  died,  and  afterwards  B.  died.     The  question  was, 
whether  the  jointure  was  severed  or  not. 

It  was  resolved,  tiiat  the  jointure  was  severed,  and 
this  difference  taken ;  when  the  fee- is  limited  by  one 
and  the  same  conveyance,  there  one  person  may  have 
a  fee  simple,  and  the  other  an  estate  for  life,  jointly ; 
but  when  they  are  first  tenants  for  life,  and  after- 
wards one  of  them  acquires  the  fee  simple,  there  the 
jointure  is  severed.  As  if  a  man  makes  an  estate  to 
tlu^e,  and  to  the  heirs  of  one  of  them,  there  one  of 
them  hath  fee  simple,  yet  the  jointure  continues  ;  for 
all  is  but  one  entire  estate,  created  at  one  and  the 
same  time :  therefore  the  fee  simple  cannot  merge 
the  jointure,  which  took  effect  with  the  creation  of 
the  remainder  in  fee.  But  when  three  are  joint 
tenants  for  life,  and  afterwards  one  purchases  the  fee, 
there  the  fee  simple  merges  the  estate  for  life }  for 
the  estate  for^  life  was  in  e^^e- before,  and  might  be 
merged  or  surrendered,  and  so  cannot  the  estate  for 
life  in  the  first  case.  In  the  same  case,  that  is  to 
say,  when  an  estate  is  made  to  three,  and  to  the  heirs 
of  one  of  them,  and  he  who  hath  the  fee  dies,  and 
one  of  the  survivors  purchases  the  remainder,  the 
jointure  is  severed,  causa  qua  supra.  And  when  one 
tenant  for  life  purchases  the  reversion  in  fee,  if  the 
jointure  should  remain,  he  would  have  a  reversion  in 
fee,  and  an  estate  for  life  also  in  part ;  which  rever- 
flion  in  fee  he  might  grant  over,  and  his  estate  for  life 
Would  remain  in  part ;  which  would  be  absurd,  and 

T 

against  reason :.  for,  in  the  first  case,  when  an  estate 
is^made  to  three,  and  to  the  heirs  of  one,  he  who  hath 
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ante.  o.  I.      the  fee  cannot  grant  over  his  remainder,  and  coirtinoc 
m  himself  an  estate  for  iife^ 

1  lust.  182  6,      «•  So,  if  a  lease  be  made  to  two  men  for  tennof 

their  lives,  and  after,  the  lessor  grants  the  reveiwn 
to  them  two*  and  to  the  heirs  o£ their  two  bodka,  the 
jointure  is  severed^  - 

^,  Wfaoe  the  reversion  in  fee  descends  to  one  rf 
*the  persons  who  is  joint  tenant  for  life,  Ae  joiHt 
tenancy  will  thereby  be  severed. 

2  And.  202.       7.  A  man,  havmg  issue  three  sons,  devised  lands  to 

his  two  youngest  sons  jointly  for  their  Irvea.    Aft»- 

wards,  the  eldest  son,  who  had  the  rever»oa  in  ** 

died,  4»y  which  it  descended  to  the  second  eon.    % 

waa  held  to  be  a  severance  and  destroetkvB  of  tk 

j<Antuf  6,  by  operation  of  law. 

Of  the  Uuity      8,  An  estate  in  joint  toBKncy  may  also  be  destr^f- 

of  Title.        ^  jjy  ^^  destruction  of  the  imky  of  title.    Tboi^  if 

La.  §  292.   .  ^^  of  the  joint  tenants  conveys  his  share  to  a  stnui- 

^r,  it  «  a  severance  of  the  joint  tenancy,  fiir^ 

grantee  axid  the  remaining  tenant  hold  by  sefani 

tltle^ ;  the  alienee  coming  into  oiie  moiely  by  the 

^nveyance  of  one  of  the  joint  tenants,  and  the  otkr 

J4»int  tenant  holding  the  other  moieby  by  the  fiat 

feoilnent 

Of  tlie  Unity     9,  Another  mode  of  destroying  an  estate  in  yak 

of  Posses-     i^n^nqy  x%y  by  disuniting  the  ponession ;  fof  joint 

4€[nan^  being  seised  per  my  et  per  ixmt,  every  thiag 
4hat  ^ii4s  to  narrow  that  interest^  so  liiat  esdk  d 
i^TTk  ceaises  to  be  .seised  of  the  wboi^  and  of'eMy 
part,  is  a  severance  and  destruction,  of  this  estik^ 
Bf  Alienation  IQ.  It  has  been  stated  that  am  aUenatian  bf  om 
to  a  Stranger,  j^j^^  tQlwnt  to  a  slvanger,  aev^js  tihbe  joint  tensic^ 

hy  ^^^f^e^ing  tha  unify  of  title*    It  also  sevens 
hy  ^^tffayMS  the  wtity  of  possession ;  fer  the 
|i.ad'th44rwl%WUig  tMant  have  several  fireehokb. 

8 
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1 1 .  Littleton  says,  if  there  be  two  joint  tenants  in  j  302. 
fee,  and  one  of  them  makes  a  lease  for  life  to  a  stranger, 
the  joint  tenancy  is  severed.    Lord  Coke  says,  that 
in  this  ease  there  is  also  a  severance  of  the  reversion. 
And  it  has  been  stated,  that  a  lease  fi>r  years  made  ante,  c.  k 

by  one  joint  tenant  will  bind  hii  compdluon^  so  that 
it  operates  as  a  severance  pro  tanto. 

IS.  So,  if  two  joint  tenants  be  df  a  lease  for  21  }  lust.  192  a. 
years,  and  the  one  of  them  lets  his  part  for  certain 
years,  part  of  the  term,  the  jointuire  is  severed,  and 
the  survivorship  destroyed  x;  because  a  term  for  a 
small  number  of  years  is  as  high  an  intereist  as  for 
many  more  years. 

18.  A  mortgage  by  a  joint  tenant,  for  a  term  of 
years,  will  operate  as  a  severance  df  the  joint  tenancy. 

14.  Three  persons  being  joint  tenants  of  the  trust  York  ?. 

of  a  term  for  years,  one  of  them  mor^aged  his  third  |  Ab.Eq.293. 
part    llie  question  was,  whether  the  joint  tenancy  ^  ^^^  i^^- 
WM  severed* 

Lord  Cowper  held  that  it  was  a  severance }  for,  in 
the  case  of  a  joint  tenancy,  which  was  a  thing  odious 
in  equity,  it  woald  be  a  disadvantage  to  the  mort- 
gagor not  to  have  it  const];xied  a  severance. 

15.  Alienations  of  this  kind  must,  however,  be  valid 
and  good  in  law,  to  have  this  eStct ;  therefore  a  oon« 
veyance  l^  a  jmnt  tenant  to  his  wife,  being  void  at  Tit.  32.  c.  2. 
law,  will  not  operate  as  a  severance  of  a  joint  tenancy. 

16.  A  joint  tenant  of  a  ehiirch  lease,  being  taken  Moyse  ▼. 

fll  on  a  journey,  Mid  wishing  to  sever  the  jomt  p^^ j„  cha* 
tenancy,  that  be  might  provide  for  his  wife,  sent  lioor  124. 
tiie  sehoolmadt^  of  the  town,  and  directed  htm  to 
prepare  an  instnifxient  for  that  purpose.  The  sdhool- 
Riastar  drew  a  kind  of  deed  of  gift  of  the  lease  fwm 
die  siek  iian  t^  hks  wife,  which  he  executedr  an4 
^ied^   tht  dieed  toeing  void  in  law,  Ae  iridow  Mk 
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deavoured  to  establish  it  in  equity ;  but  her  biU 
dismissed,  it  being  voluntary  and  without  consider- 
ation. 

VJ.  Articles  of  agreement  by  an  infant,  though 
made  in  consideration  of  marriage,  will  not  operate 
as  a  severance  of  a  joint  tenancy. 
Mayn  18.  Ann  May,  previous  to  her  marriage,  being 

1  Inst.  246  a.  ^^^  ^^  infant,  and  possessed  of  a  considerable  lease- 
«•  !•  ^  hold  estate,  held  in  joint  tenancy  with  her  two  sisters, 

""  by  articles  of  agreement  made  between  her,  of  the 
first  part,  John  Hook,  her  intended  husband,  of  the 
second  part,  and  trustees  of  the  third  part,  covenant- 
ed and  agreed  that  the  leasehold  estates  should  be 
assigned  to  John  Hook,  for  his  own  use  and  benefit 
The  marriage  took  effect  Ann  May  died  under  age. 
The  question  was,  whether  these  articles  were,  in 
equity,  a  severance  of  the  joint  tenancy. 

Lord  BathuTst  said,  the  first  point  attempted  to  be 

established  was,  that  had  Ann  May  been  of  full  age 

when  she  entered  into  the  articles,  they  would  have 

amounted  to  a  severance ;  but  no  determination  to 

infrft,  $  20.     that  effect  had  ever  been  made.     That  the  co-joint 

tenants  were  not  in  this  case  to  be  considered  as 
volunteers,  as  they  claimed  by  a  title  paramount ; 
and  that  their  situation  approached  nearer  to  that  of 
issue  in  tail,  who  claimed  per  formam  dani,  than  to 
that  of  an  heir  at  law,  who  claims  only  under  bis 
ancestor.  That  the  utmost  which  the  infant  could 
.  do  would  be  an  avoidable  act,  and  of  course  it  would 
be  in  the  discretion  of  the  Court,  either  to  give  or 
refuse  their  assistance  to  it.  By  a  parity  of  reasoni 
it  must  alwaysi  be  in  their  power  to  model  such  con- 
tracts  at  their  pleasure.  That  the  contract  in  the 
present  case  was  not  such  as  the  Court  would  upholdi 
Had  the  infant  lived  to  come  of  agCi  and  a  bill  been 
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filed  against  her  for  the  performance  of  the  articles, 

tJie  Court  would  have  set  them  aside,  and  referred  it 

tx>  a  Master  to  draw  new  proposals  for  a  proper  settle- 

xKient.     As  the  contract  was  not  such  as  would  have 

l>ound  the  infant  herself,  dfortioriy  it  should  not  bind 

tihe  co-joint-tenants.     That  it  would  be  a  strapge 

doctrine,  that  any  act  of  an  infant,  which  is  by  its 

nature  avoidable,  should  sever  the  joint  tenancy ;  as, 

i£  that  were  allowed,  it  would  always  be  in  the  power 

of  the  infant  to  say  whether  the  joint  tenancy  should 

be  severed  or  not.     Then,  if  any  of  the  co-joint 

tenants  should  die  under  age,  the  infant  might  avoid 

his  own  act,  by  pleading  infra  ietatem,  and  rel^ort  to 

his  title  by  survivorship ;  which  would  be  a  great 

injustice  and  hardship  on  the  co-joint  tenants.    On 

these  grounds,  he  was  of  opinion  that  the  articles  did 

not  amount,  in  equity,  to  a  severance  of  the  joint 

tenancy. 

19.  Regularly  every  disposition  by  one  joint  tenant,  Exceptioa 
in  order  to  bind  his  companion,  must  be  an  imme- 
diate disposition  ;  for  the  other  joint  tenant  claiming 

the  whole,  under  the  original  feoffment  or  grant,  the 

whole  must  descend  to  him,  unless  his  companion 

has  disposed  of  his  share  in  his  lifetime.     From  which 

it  follows,  that  a  devise  can  in  no  case  operate  as  a  Lit.  f  287. 

severance  of  a  joint  tenancy  j   it  being  a  maxim  of  *  l^^'*  ^85  6. 

law,  that  jus  accrescencU  prte/ertur  lUtinuE  voluntati. 

20.  It  is  said  in  Vernon,  that  if  a  joint  tenant  By  an  Agree- 
agrees  to  alien,  and  does  it  not,  but  dies,  it  would  be  "®"^  ^^  *^®°' 
a  strange  decree  to  compel  the  survivor  to  perform  ^  ^®™-  ^* 
the  agreement 

Lord  Hardwicke,  observing  on  this  passage,  says— 
"  If  the  articles  were  such  as  amounted  to  a  sever-  2  Vea.  634. 
ance  in  equity,  in  such  case  this  Court  would  decree 
against  the  siuvivor." 

Kk  4 
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aDte,  $  18.         SI.  In  tihe  caae  <^  May  v.  Hook,  Lotd  Bfttbi 

appears  to  hlive  been  of  opinion,  that  this  point 

2Ve8.Jun.    never  been  decided;  but,  in  a  modem  case» 

^^^*  -Alvanley,   M.  R.,  said — "  A  covenant  by  a  joii 

tenant  to  sell,  though  it  does  not  sever  the  jmi 
tenancy  at  law,  will  in  equity.     I  have  always  unc 
stood  this  as  a  settled  point,  and  have  ito  diffici 
upon  it/* 

By  the  Alie-        22.  An  estate  in  joint  tenancy  may  also  be 

Joint  Tenant  stroyed  by  the  alienation  of  one  joint  tenant  to 

to  the  other,   other.     The  proper  conveyance  in   this   case  is 

release^  for  one  joint  tenant  cannot  enfeoff  his 
panion,  because  they  are  both  actually  seised  of 
estate. 

1  Inst.  273  h.      23.  Thus,  if  there  be  two  joint  tenants  in  fee, 

one  of  them  releases  to  the  other,  this  win  di 
the  joint  tenancy,  and  vest  the  whole  estate  in 
releasee,  who  will  then  hold  in  severalty  ;  and 
releasee  shall,  for  many  purposes^  be  adjudged  in 
from  the  first  feoflfor. 

Xiit.  $  304.         24.  If  there  are  three  joint  tenants,  and  one  of 

them  releases  by  deed  to  one  of  his  companions,  iB 
the  right  which  he  hath  in  the  land,  the  releasee  h» 
a  third  part  of  the  land  with  himself  and  his  com^ 
nion  in  coohmon ;  and  he  and  his  companion  shall 
hold  the  remaining  two  parts  in  jixnt  tenancy.    But 

Bro.Ab.  Joint  if  one  joint  tenant  releases  to  dl  the  others,  they  ««» 

""^ » P  •  •  from  the  first  feoffor  or  grantor,  and  not  from  him  who 

released ;  and  they  continue  to  hold  in  jmnt  teaaacj* 

I  Inst.  185  a.  ^»  If  One  joint  tenant  grants  a  rent  out  ^  ^ 
part,  afterwards  releases  to  his  companion,  and  di8i» 
the  companion  shall  hold  tlie  land  charged  ivith  ^ 
rent,  because  he  comes  to  the  estate  by  his  o«^  9CU 
namely,  by  acceptance  of  liie  rdlease,  not  by  surviw* 
ship. 
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•  26.  Thus,  where  two  persons  were  joint  tenants  in  Abcrraven- 
fee,  and  one  granted  a  rent-charge  in  fee,  and  after-  6  Rep,  78  6. 
wards  released  to  the  other ;  it  was  resolved,  that  al- 
tiiough,  to  some  intents,  he  to  whom  the  release  was 
made,  was  m  by  the  first  feoffor,  and  no  degree  was 
made  between  them }  yet,  as  to  the  grantee  of  the 
rent-charge,  he  was  m  under  the  first  joint  tenant  who 
released ;  and  by  acceptance  of  the  release,  he  had 
deprived  himself  of  the  ways  and  means  to  avoid  the 
charge ;  for  the  right  of  survivorship  was  the  sole 
means  to  have  avoided  it,  and  that  right  was  utterly 
taken  away  by  the  release. 

27.  Three  persons  being  joint  tenants  for  life,  one  Chester  v.^ 
of  them  sealed  and  delivered  a  deed  to  another,  in  2Saimd  96 
which  it  was  expressed,  that  he  granted,  bargained, 

sold,  assigned,  set  over,  and  confirmed  to  the  other, 
all  the  right,  estate,  title,  interest,  claim,  and  demand 
of  the  grantor,  of  and  to  the  lands  holden  in  jointure. 
The  question  was,  whether  this  deed  was  sufficient  to 
pass  the  part  or  share  of  the  joint  tenant  who  made 
the  deed,  to  the  other  to  whom  the  deed  was  made, 
or  not.  It  was  adjudged  clearly,  without  argument, 
that  it  was.  And  it  was  said  by  the  Chief  Justice, 
Aat  thougli  the  jury  had  found  that  he  granted^  yet 
the  Court  would  adjudge  that  he  released ;  which  was 
the  proper  conveyance  for  one  joint  tenant  to  pass 
his  estate  to  the  other. 

28.  John  Stile  and  Susan  a  feme  sole  were  joint  Buiu^v. 
tenants  for  life.     Susan  took  husband,  who  by  fine  ^JXW 
granted  to  Stile,  tenementa  prcedicta  et  toium  et  qtUcqiud 
^icntpro  termino  vitce  of  the  said  Susan  ;  et  iHa  ei  red» 

^t  habendum^  to  him  and  his  assigns,  for  the  life  of 
™«aid  Susan ;  and  warranted  it  to  him  and  his  heirs 
*»rii^  the  life  of  the  said  Susan.  The  question  was, 
whether  this  fine  should  enure  by  way  of  release,  or 
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by  grant  of  the  estate,  and  severance  of  the  jointme 
of  the  moiety,  so  that  this  estate  should  enure  duiiog 
the  life  of  Susan. 

It  was  resolved,  that  it  should  enure  by  way  d 
release,  and  not  by  way  6f  grant :  and  although  ii 
Tit. 35.  c.  12.  was  granted  by  fine,  it  as  well  enured  by  way  of  re- 
lease, as  a  grant  by  deed ;  and  the  rather  for  the  words 
ei  reddidit^  which  enured  by  way  of  release :  and  both 
estates  being  vested  in  him,  the  law  should  vest  that 
in  him,  as  if  he  had  it  from  the  feoffor.  And  although 
it  was  objected  that  he  had  one  estate  from  the  feoffiir 
by  deed,  and  the  other  estate  by  the  fine,  so  being 
by  matter  of  record,  he  could  not  divide  it,  yet  it  was 
said  that  both  estates  being  vested  in  him,  the  law 
should  adjudge  it  in  him,  as  by  the  first  limitation. 

Doderidge  held,  that  by  whatever  means  he  cazoe 
to  the   estate   of  his   companion,   it  should  enure 
by  way  of  release  ;  that  he  should  be  said  in  of  the 
entire  estate,  as  by  the  feoffment.    Therefore  if  one 
joint  tenant  bargained  and    sold  by  deed  enroOed 
to  his  companion,  it  should  enure  by  way  of  release 
and  that  he  should  be  said  in  of  the  entire  estate,  as 
by  the  feofiment.     And  if  one  joint-tenant  baigained 
and  sold  by  deed  enrolled  to  his  companion,  although 
Tit.  32.  c  9.   that  vested  the  use,  and  the  statute  vested  the  pos- 
session, yet,  being  in  him,  the  law  should  construe  it 
to  be  entirely  in  him,  and  by  division  of  estate. 
By  voluhtary       29.  Joint  tenants  may  destroy  their  estate  by  a 
Lit.  (  290.     voluntary  partitioh  among  themselves.      But  such 
1  Inst.  169  a.  partition  must,  at  all  times,  have  been  made  by  deed. 

By  Writ  of  ^0*  ^y  ^^  common  law,  one  joint  tenant  could 
Partition.  ^q^  compel  the  other  to  make  partition  ;  except  by 
1  Inst.  187  a.  *^®  custom  of  some  particular  cities  and  boroughs. 

But  by  the  statute  31.  Hen.  VIII.  c.  1.  reciting  the 
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inconveniences  which  joint  tenants  lay  under,  it  is 
enacted,  that  all  joint  tenants  of  any  estate  or  estates 
of  their  own  inheritance,  in  their  own  rights,  or  in 
dt^lit  of  their  wives,  of  any  manors,  &c.  shall  and  may 
be  coacted  and  compelled  to  make  partition  between 
them  of  all  such  manors,  &c.  as  they  hold  as  joint 
tenants,  by  writ  de  partitione  facieriday  in  that  case 
to  be  devised  in  Chancery. 

31.  As  this  statute  only  extended  to  joint  tenants 
having  an  estate  of  inheritance ;  an  act  was  made, 
3S  Hen.  VIII.  c.  32.  by  which  joint  tenants  for 
life  or  years  are  enabled  to  make  partition  of  their 
estates. 

32.  -In  this  action  there  are  two  judgements;  the  Booth's  R«al 
"first,  Qfiod  partiHo  Jiat  inter  partes  prcedictas^  de  tene-  ^k  * »  248. 
mentis^  cum  pertinentiis.    And  upon  this  there  goes 

out  a  judicial  writ  to  the  sheriff,  to  make  partition ; 
^rhich  recites,  first  the  writ  of  partition  and  judge- 
ment, and  then  commands  the  sheriff,  together  with 
tvrelve  men  of  the  vicinage,  &c.  to  go  in  person  to  the 
lands  to  be  divided,  and  there,  in  presence  of  the  par- 
ties, (if  they  appear  on  summons  to  be  made,)  by  the 
oaths  of  those  twelve  men,  to  make  an  equal  and  fair 
partition,  and  allot  to  each  party  their  full  and  jUst 
share,  and  then  return  the  inquisition  of  the  partition 
annexed  to  the  writ,  under  the  seals  of  the  sheriff  and 
the  jurors ;  whose  names  are  likewise  to  be  returned. 

SS.  When  the    inquisition  is  thus  returned,   on  iinst.i  69  a. 
inotion  made  to  the  Court,  the  second  judgement 
is  given  in  this  manner : — Ideo  consideratum  est  per 
curiam  quod  pariitio  Jimia  et  stabilis  in  perpetuum 
Uneatur. 

S4.  In  a  writ  of  partition,  if  the  judgement  be  Berkeley  ▼. 
given  quod  pariitio  jiqiy  and  thereupon  a  writ  is  di-  ^^^• 
rected  to  the  sheriff  to  make  partition,  no  writ  of  <35. 
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Cro.  EHz. 

636. 

Dal.59. 


Yate  V. 
Windfaam^ 
Cro.  Eliz; 
64. 


Moor  ▼. 
Onslow, 
Cro.  Elk. 
759. 


error  lies :  because  the  judgement  is  not 
till  the  sheriff's  return  and  the  second  ju(%em^nt^ilBdr 
the  law  requires ;  for^  before  that,  the  plamtifP  maybe 
nonsuited ;  or  he  may,  upon  the  return  of  the  sheriC 
suggest  to  the'  Court  that  the  partitioa  it  not  equal, 
and  so  have  a  new  partition }  and  may  also  nleaie 
before  the  last  judgement. 

35.  If  after  awarding  the  judicial  writ)  and  befoie 
the  return  of  it,  the  defendant  dies ;  yet  the  pardtios 
is  good,  and  the  writ  shall  not  abate :  because  befoie 
the  death  of  the  defendant,  judgement  eught  to  be 
given  that  partition  should  be  made ;  and  though,  upio 
the  return  of  the  judicial  writ,  tliere  is  another  jifligt- 
ment  given,  yet  that  is  in  confirmation  of  the  first  jiid|ge- 
ment  It  seems  likewise  that  upon  the  return  of  fke 
judicial  writ,  no  exception  can  be  taken  to  it ;  thes^fine 
it  is  not  material  whether  the  defendant  be  4ead  m 
alive  then,  nnce  he  can  have  no  ad^wntage  by  wKf 
plea  on  the  return  of  the  writ. 

96.  If  the  writ  be  brought  by  one  joint-teBiiit 

« 

against  several ;  and  there  happen  to  be  error  in  the 
execution  of  it ;  and  erne  Off  the  defefidants  releases 
all  errors  to  the  plaintiff,  this  shaH  not  bar  the  othen; 
fw  each  having  a  distinct  interest,  shall  not  be  pffi^a- 
diced  by  the  release  of  his  companion. 

87*  In  this  writ  of  petition  may  be  demanded  dM 
¥iew  <^  frankpledge,  toge&er  with  a  manor ;  far 
though  it  be  not  severable  of  itself^  nor  partSiIe,  yet 
the  profits  thereof  maybe  divided:  or  it  nagrte 
$vided  ^M ;  that  the  one  ehaii  have  it  at  one  tif^ 
iMM  tlie  other  at  anethwc  also^  beipg 
within  the  manor,  it  may  be  well  entirdy 
to  (^e,  and  the  land  in  recofSf)ence  to  another. 

88.  By  tke  statote  8  ft  0  Wm.  liL  e.  M.  muk 

perpe«tiad  by  ttieelMfte8ai4  An».c.  1&4  ^ 


HUH 
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titiat  the  proceedings  on  writs  of  partition  were  found 
to  be  tedious,  diaifpeable^  and  oftentimes  ineffectual, 
\^Y  reason  of  the  difficulty  of  discovering  the  persons 
and  estates  of  the  tenants  of  the  manors,  kc^  to  be 
dbMded)  and  (he  defective  pr  dilatcnry  executiqg 
and  flretuyning  of  the  process  of  summon^  attach- 
oaent,  aod  distress,  and  other  iixqppedimaita,  in  making 
aofed    fialaMiihiiij^  partitions;  hy  reason  of  which» 
direiH  pecaons  having  undivided  parts  ^s  puipartf, 
wdre  ^PBotlj  opiff eased   and  prejudiced,  'and.  the 
ptomisas  vera  ^equently  wasted  and  destroyed^  «r 
lay  .OBCukivated  or  isiniaiiured»  so  that  the  profita  of 
Ifae  same  ware  totaHy,  or  in  a  ^reat  nteasnre  loak ;  ibr 
itmnntAy  whcvaof  it  is  enacsted,  ^  That  after  procesa 
of  poaUy  er  ajtachaaent  returned  upon  a  writ  of  pa«^ 
tition,  affidavit  being  made   of  due   notice  given 
^  the  said  ivrit  of  partition,  to  the  tenant  or  tenants 
1o  die  actkm,  and  a  copy  tbereoif  left  with  the  occu- 
pier or  tenant  or  tenants,  or  if  they  cannot  be  ibund, 
to  the  wife,  soai,  or  daughter  of  the  tenaat  or  tentaita, 
or  to  the  tenant  ia  actual  posseasioQ  by  virtue  of  aasy 
.  eatiite  of  freehold,  or  for  term  of  years  or  uncertaAU 
intBiest,  or  at  wiU^  of  the  manors,  &c.  whereof  the 
^partition  is  demanded  (uidess  the  said  tenant  in  pea- 
cession  be  the  demandant  in  the  actionX  at  least  40 
days  before  the  day  of  the  return  of  the  aitid  pone 
nr  attachment ;  if  the  tanaol  or  taxiants  of  sueh  ^mt 
at  my  of  them,  or  the  true  tenant  to  the  mesauagoa^ 
2ie.  sball  not  in  such  cascv  within  IS  days  after  the 
return  o£  such  mrit  of  pom  or  attachment,  cause  aai 
appeamnoe  to  be  entered,  in  such  court  whew  suc^ 
wnkoi pom  or  attachmcnat  shall  be  leliiuasable ;  then 
Sn^ifanlt  of  such  appeamoee,  tkadeasMUdMit  imni^ 
eakeied  Us  deckratiini^  iim  Court.  i«9y  {ttoeeed  to 
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examine  the  defendant's  title,  and  quantity  of  his 
part  and  purpart ;  and  accordingly  as  they,  shall  fiod 
his  right,  part,  and  purpart  to  be,  they  shall  for  so 
much  give  judgement  by  default, .  and  award  a  writ 
to  make  partition,    whereby  such  proportion,  part, 
and  purpart  may  be  set  out  severally ;  which  writ 
being  executed,  after  eight  days  notice  given  to  the 
occupier  or  tenant  and  tenants  of  the  premises,  and 
returned,  and  thereupon  final  judgement  entered,  the 
same  shall  be  good  and  conclude  all  persons  whatso- 
ever, after  notice  as  aforesaid,  whatever  right  or  title 
they  have  or  may  at  any.  time  claim  to  have  in  any  of 
the  manors,  &c.  mentioned  in  the  said  judgement 
and  writ  of  partition ;  although  all  persons  concerned 
are  not  named  in  any  of  the  proceedings,  nor  the 
title  of  the  tenants  truly  set  forth.*' 

39*  By  the  third  section  of  this  statute,  it  is  pro- 
vided, "  That  if  such  tenant  or  person  concerned,  or 
either  of  them,  against  whom  or  their  right  or  title 
such  judgement  by  default  is  given,  shall  within  the 
space  of  one  year  after  the  first  judgement  entered, 
or  in  case  of  infancy,  coverture,  non  same  memorut^ 
or  absence  out  of  the  kingdom,  within  one  year  after 
his,  her,  or  their  return,  or  the  determination  of  such 
inability,  apply  themselves  to  the  Court  by  motion, 
where  such  judgement  is  entered,  and  show  a  good 
and  probable  matter  in  bar. of  such  partition,  or  that, 
the  demandant  hath  not  title  to  so  much  as  he  hath 
recovered ;  then  in  such  case  the  Court  may  suspend 
or  set  aside  such  judgement,  and  admit  the  tenant 
and  tenants  to  appear  and  plead,  and  the  cause  shall 
proceed  according  to  due  course  of  law,  as^if  no  such 
judgement  had  been  given ;  and  if  the .  Court  iqK)ii 
hearing  thereof  shall  adjudge  for  the  first  demandant, 
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then  the  said  first  judgement  shall  stand  confirmed, 
and  be  good  against  all  persons  whatsoever,  except 
such  other  persons  as  shall  be  absent  or  disabled  as 
aforesaid;  and  the  person  or  persons  so  appealing 
shall  be  awarded  thereupon  to  pay  costs ;  or  if  within 
such  time  or  times  aforesaid,  the  tenants  or  persons 
concerned^  admitting  the  demandant's  title  parts  and 
purparts,  shall  show  to  the  Court  an  inequality  in  the 
partition,  the  Court  may  award  a  new  partition  to  be 
made,  in  presence  of  all  parties  concerned  (if  they 
will  appear),  notwithstanding  the  return,  and  filing 
upon  record  the  former ;  which  said  second  partition 
returned  and  filed,  shall  be  good  and  firm  for  ever, 
against  all  persons  whatever,  except  as  before  ex- 
ceptedi" 

40.  By  the  4th  section  of  this  statute,  it  is  further 
enacted,  "  That  no  plea  in  abatement  shall  be  ad-  Halton  v. 
mitted  or  received,  in  any  suit  for  partition,  nor  shall  ^|]J"»et,infni, 
the  same  be  abated  by  reason  of  the  death  of  any 
•tenant." 

41.  By  the  5th  section  of  this  statute,  the  under- 
sberifi^in  the  presence  of  two  justices  may  act  for  the . 
high  sherifi;  <<And  in  case  such  partition  be  made, 
returned,  and  filed,  he  or  they  that,  were  tenant  or 
tenants  of  any  of  the  said  messuages,  &c-  or  any  part 
or  purpart  thereof,  before  they  were  divided,  shall  be 
tenant  or  tenants  for  such  part  set  out  severally  to 
the  respective  landlords  or  owners  thereof,  by  and 
under  the  same  conditions,  rents,  covenants,  and 
reservations,  where  they  are  or  shall  be  so  divided; 
and  the  landlords  and  owners  of  the  several  parts. and 
purparts  so  divided  and  allotted  as  aforesaid,  shall 
warrant  and  make  good  unto  the  respective  tenants 
the  said  several  parts  severally,  after  such  partition. 


51«  THk  XVIII.   Joint  Tenancy.   O.  fi-  S  41— *8. 

as  they  were  bouxkd  to  do  by  any  copy,  leases,  or 
grantB^  oS  their  respective  parts,  before  aoy  paititioB 
made.  And  in  case  any  denandant  be  teaant  k 
actual  possession  to  the  tenant  to  the  action,  fiar  \m 
part  and  proportion,  or  any  part  thereof,  in  iJie  ai» 
puages,  &c.  to  be  divided  by  virtue  of  a  writ  of  pir* 
tition  aa  aforesaid,  for  any  term  of  life,  bvea,  or 
years,  or  uncertain  interest,  the  said  tenant  Aifl 
stand  and  be  possessed  ^  the  said  purparts  and  pm- 
portions  for  the  like  term,  and  under  the  same  ooa^ 
ditions  and  covenants,  when  it  la  set  out  sevwuUy,  ii 
pursuance  <^ this  or  any  other  act,  statute,  or  hMrt» 
that  purpose*.'' 
By  F^ition  42.  The  courts  of  common  lav  aK  now  seldov 
in  Chaacery.  j-gg^rted  to  for  obtaining  partition  of  estates  in  fdA 

tenancy.  For  the  Court  of  Chancery,  ever  smce  the 
Mi^rds  ji^jgn  of  Queen  Elizabeth,  has  entertained  smts fir 
.1  Inst.  \ma.  partition ;  upon  the  ground,  that  if  the  titles  of  d»f 
^'  ^'  parties  are  in  any  degree  complicated,  it  is  extsemdj 

difficult  to  proceed  in  the  courts  of  law  :  and  nHim 
the  tenants  in  possession  are  seised  of  particuSar  estttes 
only,  the  penons  iat  wrmaindT  are  not  bovnd  by  Ac 
jwlgementi 
Amb.  R.  40.  A  joint  tenant  miy  therefore  now  fie  a  bill  0 

230. 589.      ^  Q^^^^  of  Chwewy,  peaying  for  a  partition  of  the 

estate ;  ijt  wfaidi  ease  the  Court  will  iMie  a  tamsn^ 

ston  to  certam  persons  for  that  purposes,  who  109 

proceed  to  dividethe  estate  without  a  j  any;  aiMiD^ 

Calmady  ▼.    ^^^  retism  to  the  Court    If  not  objected  to  bf  i0f 

C^madv,       of  tiie  parties^ .dieCoort  wiH  decree  the  perfeHmni^ 

568.  *  of  such  paitiftk»,  and  direct  the  partite  to  tseesti 


*  Sftctitioot   i^ay  bow  be   iiud#  under  inclo9vi^  a^  VUe 
Tit.  20. 
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proper  conveyances  to  each  other  of  the  shares  allotted 
to  them. 

44.  Lord  Hardwicke  has  said,  that  where  a  bill  is  Cartwright 
brought  in  the  Court  of  Chancery^  to  have  a  partition  2hi)i^^^^* 
between  two  joint  tenants,  or  tenants  in  common,  the 
plaintiff  must  show  a  title  to  himself  iii  a  moiety,  and 

not  allege  generally  that  he  is  in  possession  of  a 
moiety ;  and  this  is  stricter  tlian  a  partition  at  law, 
where  seisin  is  sufficient.  The  reason  is»,  because  in 
Chancery  conveyances  are  directed,  and  not  a  parti- 
tion ofily;  which  makes  it  discretionary,  whether 
where  a  plaintiff  has  a  legal  title,  they  will  grant  a 
partition  or  not ;  and  where  there  are  suspicious  cir- 
cumstances in  tlie  plaintiff's  title,  the  Court  will  leave 
him  to  law. 

45.  Sir  W.  Biackstone  says,  if  two  joint  tenants  By  an  Agree- 
agree  to  part  their  lands,  aqd  hold  them  in  severalty,  p  *"f^1®  ™^* 
they  are  no  longer  joint  tenants;  for  they  have  no  2Comin.l85. 
joint  interest  in  the  whole,  but  only  a  several  interest 
respectively  in  the  several  parts.  And  for  that  reason 

also  the  right  of  survivorship  is,  by  such  separation, 
destroyed. 

46.  In  a  modem  case,  in  which  the  question  was,  Trewen  t. 
whether  persons  taking  a  residue  as  executors,  took  5®^^*!' ^  ^*'^* 
as  joint  tenants  j  Lord  Thurlow  said — "  If  in  fact  they 

were  joint  tenants,  could  their  having  joined  in  an 
answer,  that  it  was  a  tenancy  in  common,  have  th^ 
operation  of  a  severance  ?  A  note  certainly  would  do 
it,  because  'a  joint  tenancy  may  be  severed  by  any 
contract :  and  if  they  said  in  their  answer  that  they 
agreed  so  to  do,  I  should  construe  them  to  have  done 
a  sufficient  act  to  sever.** 

It  should  however  be  observed,  that  an  agreement 
of  this  kind  must  be  in  writing,  and  would  only  operate 
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in  equity;  and  that  the  legal  estate  would  still  be  Md 
in  joint  tenancy. 

47*  An  agreement  by  the  husbands  of  two  joint 
tenants  to  make  a  partition,  and  a  pattition  made 
under  such  agreement,  will  not  bind  the  inheritancf 
of  the  wives, 
Ireland  v.  48.  Maiy  and  Susan  Jackson  being  joint  tenants  in 

iAtk.'54i.     ^^^  ^^  certain  copyhold  lands,  and  being  both  mar- 
ried ;  the  husbands,  by  mutual  agreement,  made  a 
partition  of  the  premises  between  themselves  and  the 
heirs  of  Mary  and  Susan,  by  which  each  of  thcni 
agreed  to  take  one  part  thereof,  which  each  of  them 
did,  and  entered  into  possession.    Susan  held  a  share 
of  the  premises  s6  divided  by  virtue  of  such  partitittn, 
and  Mary  enjoyed  her  part  till  her  death :  and  Mary's 
share  being  at  the  time  of  the  piaititioh  somewhat 
larger  tiian  Susan's,  in  consideration  thereof  Mary 
paid  the  taxes  charged  upon  both.  A  biH  was  brought 
by  the  beir  of  Mary  to  confiffn  'the  divisibn,  and  that 
the  defendant  Susan  might  be  Testiraihed  from  pnv 
ceeding  at  law  against  the  plaintiff,  to  com}>el  a  new 
partition  thereof.     Lord  Hardwicke  said,  that  Ta'heiv  < 
there  had  been  a  long  possession  under  an  agreement 
for  owelty  of  partition,  the  Court  was  strbngly  incKned 
to  quiet  the  enjoyment  of  such  estates ;  and  he  was 
at  first  of  qpinion  to  establish  the  agreement,  but  it 
appeared  that  it  was  only  an  agreement  between  tiie 
husbands,  which  could  by  no  means  bind  the  inheri- 
tance of  the  t^o  wives ;  for  the  argument  of  long  I 
enjoyment  was  of  no  force,  unless  it  had  been  ^r^* 
nally  the  agreement  of  the  wives.    His  lordsbiqp  fur- 
ther observed,  that  if  a  joint  |;enant,  upon  a  pailitiOD, 
thought  proper  to  accept  of  a  contingent  imcertain 
advantage,  where  one  moiety  of  the  land  vas  of 

10 
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superior  value  to  the  other,  it  would  not  vacate  the 
agreement. 

4i9«  The  last  mode  by  which  an  estate  in  joint  By  devolving 
tenancy  may  be  destroyed,  is  by  the  devolving  of  ^®<>°«Person. 
all  the  shares  on  one  of  the  joint  tenants,  by  sur- 
vivorship; in  which  case  he  acquires  an  estate  in 
severalty. 
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TITLE  XIX. 

COPARCENARY. 


1 .  How  this  Estate  arises. 
3.  'Properties  of  Coparceners. 
7.  The  PossessUm  of  one  is  that 
of  the  other. 
40.  Subject  io  Curtesy  andDower, 


12.  By  voluntary  PartUuMu 
20.  By  Writ  of  Partisan. 
26.  What  may  he  dmM. 
28*  By  PartiUon  in  Chancenf* 
29.  Incidents  after  Partitum. 


11.  Destroyed  by  Alienation.        \   33.  By  Descent  to  one  of  Hum. 


Section  1. 

How  tbis  A  N  estate  in  coparcenary  arises,  where  a  perwm 

e  anses.  j;-y^  geised  of  lands  and  tenements  in  fee  simj^ei  or 

Liu  j  241, 2.  in  taili  dies  leaving  only  daughters,  sisters,  aunts,  or 

other  female  heirs ;  in  which  case  the  estate  descends 
to  all  such  daughters,  sisters,  &c.  jointly ;  they  are 
called  coparceners,  and  are  said  to  hold  in  coparce- 
nary, and  to  make  but  one  heir  to  their  ancestor. 

2.  An  estate  in  coparcenary  also  frequently  arises 
in  consequence  of  gavelkind  and  other  customair 
descents  to  all  the  male  children,  in  which  case  the)' 
are  coparceners :  from  which  Littleton  says,  that  co- 
parceners may  be,  either  by  common  law,  or  by 
custom. 

Properti€3  of      3.  The  properties  of  coparceners  are  in  some  re* 

Coparceners.  ti\  /%.-  />       1        «  1 

spects  like  those  of  jomt  tenants ;  for  they  have  the 
m^a'^^^  *  same  unities  of  interest,  title,  and  possession :  and 

as  they  make  but  one  heir,  they  have  one  entire 
freehold  in  the  land;  in  respect  to  a  stranger*} 
prcecipe. 
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4*  In  many  other  points  coparceners  difier  mate- 
rially from  joint  tenants.  First,  they  always  claim  by 
descent,  whereas  joint  tenants  always  claim  by  pur- 
ohase.  For  Littleton  says,  if  sisters  purchase  lands  §  254. 
or  tenements,  they  are  joint  tenants  thereof,  not 
coparceners.  Hence  it  likewise  follows  that  no  estates 
can  be  held  in  coparcenary  but  such  as  are  of  a 
descendible  nature  ;  whereas  it  has  been  stated  that 
estates  for  life  and  years  may  be  held  in  joint 
tenancy. 

5.  No  unity  of  time  is  necessary  to  an  estate  in  i  In^t.  164  u^, 
coparcenary;  for  if  a  man  has  two  daughters  to  whom 

his  estate  descends,  and  one  dies  leaving  issue  a  son, 
such  son  and  the  surviving  daughter,  and  when  both 
the  daughters  are  dead,  their  two  heirs,  will  be  copar- 
ceners, though  the  estates  vest  in  them  at  different 
times. 

6.  Coparceners,  though  they  have  an  unity,  have  idem. 
not  an  entirety  of  interest,  for  between  tliemselves, 

to  many  purposes,  they  have,  in  judgement  of  law, 

several  freeholds.    They  are  properly  entitled,  eitch 

to  the  whole  of  a  distinct  moiety ;  and  of  course  there 

is  no  JUS  accrescendi,  -or  survivorship  between  them ;  2Comm.i88. 

for  each  part  descends  severally  to  their  respective 

heirs ;  though  the  unity  of  possession  continues.        ^ 

7«  The  possession  of  one  coparcener  is  the  posses-  The  Posses- 
sion of  the  other ;  the  entry  of  one  coparcener  gene-  ^^^^^  ^m^ 
rally,  is  also  accounted  in  law  the  entry  of  both,  and  other. 
no  divesting  of  the  moiety  of  the  sister.     But  where  i  '°®^"  ^"^^  ^' 
one  coparcener  enters  specially,  claiming  the  whole 
land,  and  taking  the  whole  profits,  she  gains  one 
moiety,  namely,  that  of  her  sister,  by  abatement,  and 
yet  her  dying  seised  shall  not  take  away  the  entry  of 
her  sister. 
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In  a  note  to  this  pissaget  taken  frooi  Lofd  Kot- 

.    tin^um's  Manuscripts,  it  is  said^^  The  contrary  is 

held ;  tbat  oq6  eoparcener  camioi  be  ctiiseised  withesk 

actual  ouster ;  and  claim  diaS  not  aller  tbe  peoss- 

Hob.  120.      sion:"  and  the  case  of  Smalls  v.  Dale,  which  mH  he 

stated  in  the  next  title^  was  cited* 

1  Inst.  373  6.     S»  Lord  Coke  says,  where  both  coparcenos  are 

actually  seised,  the  taking  of  the  whole  pixifits,  er 
any  claim  made  by  the  one,  cannot  put  the  other  oat 
of  possession,  without  an  actual  putting  out  «*  dii* 

Id. 243^.       seisin;   but  if  one  coparcener  enters  daimiiig  the 

whole,  and  makes  a  feoffinent  in  fee,  and  takea  batfk 
an  estate  to  her  and  her  heirs,  and  hath  issue,  and 
dies  seised,  this  descent  shall  take  away  the  entiy  of 
the  other  sister ;  because,  by  the  feoffinent^  the  pmity 
of  the  coparcenary  was  destroyed^ 

Davenport         9.  In  a  'v^rit  of  error  from  the  Court  of  Kintf'i 

V  Tyrrell 

i*j)iack.R.    Bench  in  Ireland  to  that  of  England,  the  case  was, 
^^^-  that  Maurice  Tyrrell,  being  u  Roman  Catholic,  diei 

seisied  of  certain  landau  leaving  two  sons,  Rkhardand 
James.    By  the  Irish  statute  2  Ann.  estates  te  fta 
simple  and  fee  tafl,  belonging  to  Roman  Gatiidic^ 
descended  to  i£  the  sons,  as  if  the  lands  were  htM 
n>i  gavdBdnd :  on  the  death  of  Maurice,  bi»  ddest  sm 
Richstfd  6nt«red  alone»  held  the  same  for  6t  ye^rs^ 
till  his  death  j  and  in  the  mean  time  s(rttled  tbe  sune 
by  fiqe  and  recovery,  to  which  James  Ins  brother  ms 
privy.    On  th6  death  of  Richard  in  170^  leatfis^ 
two  daughters,  James,   the  leMor  of  the  pkftitif, 
brought  an  ejectment  against  hift  two  nieces,  for  t^ 
thirds  at  di6  moiety  of  the  iMd^  wheteof  his  brother 
died  8ei8«4  ^  coheir  16  gaVefiri^d  %ith  Mi  brotler: 
the  oth^  thkd  being  assigned  td  the  wktotr  of  IKclitrd 
for  her  dower. 
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On  the  trial  the  Judge  directed  the  jury  to  find  ^ 

verdict  for  the  plaintifF:  upon  which  a  bill  of  ex* 

captions  was  ten^Qted^  setting  out  in  substance  this 

case,  which  was  returned  into  the  King's  Bench  in 

Ic^Qland  \  wd  thereyppn  the  Court  gave  judgement 

for  the  deifi$.ndai?it9«    A  w;pt  of  error  was  then  brought 

in  the  Court  of  King's  Bench  at  Westminster,  and  it 

^^as  argued  for  the  defendants,  that  sixty-two  years 

sole  poss^ion,  and  the  fine,  were  a  bar  to  this  action 

by  the  common  law*    That  thjs  w^  a  question,  not 

beti»re#n  joint  ten^ots  or  tenants  in  common,  but 

t^yants  in  gavelidad,  who  were  coparceners :  and  the 

true  state  of  the  law  was  this,  1.  If  both  enter,  there 

mqst  be  an  actual  ouster  to  make  a  disseisin.    2.  If 

oae  ent^irs  g^nerally^  and  t»k^s  the  profits,  this  is  no 

disseisin.    3.  If  one  enters  specially,  as  in  the  present 

case,  claiming  right  to  the  whole,  and  taking  the 

whole  profits,  this  is  a  disseisin ;  but  afler  his  de^th 

the  other  may  enter,  unl^S  fean:e4  by  the  statute  of 

liQutatibons.    4.  If,  after  a  special  ? ntry,  one  by  feoftl 

ment  or  fine  destroys  the  coparpenwy,  and  take*  back 

an  ^tate  in  fee,  and  die*,  the  e^atiry  of  tibie  other  is 

barred.    Hwe  Richard  entftr^d  ajope  in  1704 ;  took 

the  wbole  profits,  settled  the  estat;^  in  1727f  with  the 

privity  of  Jawe^  levied  a  iine,  ^nd  died  after  having 

beten  iixty<-two  years  in  possession.    The  jMitry  pf 

J^mes  was  therefore  c]«arly  barred/ and  he  cpuld  not 

^Ei^jntfun  an  ejectm^t. 

The  Court  said,  that  the  statute  2  Ann.  inade  the 
l»nds  of  Booian  Catholics  deseed  in  gavelkind,  that 
was  its  whole  effect ;  and  th^n  the  adverse  possession 
Qf  one  gavelkind  tenant  wowld  not  operate  ap  tlje 
l^fiastoii  of  bpth*  That  Wa»  »  qualified  rule,  and  J^<>PP'J?«'' 
in  the  present  case,  the  acts  of  ownership,  fine,  &c,  ^^  c^ 
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made  an  actual  ouster ;  so  that  the  statute  of  limita^ 
Tit.  31.  c.  2.  tions  barred  the  plaintiff. 

Subject  to  10.  Curtesy  and  dower  are  incident  to  estates  hdd 

DowCT^  ^     i^i  coparcenary ;  for  no  survivorship  takes  place,  as 

each  share  descends  to  the  heir  of  the  respective  co- 
parcener. But  in  such  a  case  dower  can  only  be 
assigned  in  common ;  for  the  widow  cannot  have  it 
in  a  different  manner  from  her  husbiind. 
Destroyed  l)y  H.  Estates  in  coparcenary  may  be  destroyed  by 
LirTaoo  *     *^^  alienation  of  one  of  the  coparceners  to  a  stranger, 

which  disunites  the  title,  ahd  may  disunite  the  interest; 

*     and  the  lands  are  no  longer  held  in  coparcenaiy,  but 

in  common. 

By  voluntary       12.  Estates  in  coparcenafy  may  be  destroyed  by 

I  artition.       partition,  which  disunites  the  possession  ;  and  lit- 

tlMon  mentions  four  sorts  of  voluntary  partitions. 
The  &st  is  when  coparceners  agree  to  make  partition, 
and  do  make  partition  of  the  tenements,  so  that  each 
takes  a  particular  part  in  severalty. 
1  Inst.  166  a.      19.  Lord  Coke  has  observed  upon  this  section,  that 

if  coparceners  make  partition  at  fiill  age,  smd  un* 
married,  and  of  sane  memory,  of  lands  in  fee  simple, 
it  is  good  and  firm  for  ever,  though  the  values  be  un- 
equal.    Bilt  if  it  be  of  lands  entailed,  or  if  any  of  the 
parceners  be  of  nonsane  memory,  it  shall  bind  the 
parties  themselves,  but  not  their  issues,  unless  it  be 
equal :  ^  if  any  be  covert,  it  shall  bind  the  husbaod, 
but  not  the  wife,  or  her  heirs  :  if  any  be  within  age, 
it  shall  not  bind  the  infant. 
Lit.  $244.         14.  The  second  mode  of  voluntary  partition  is, 

where  coparceners  agree  to  choose  some  friend  to 
divide  the  lands ;  in  which  case  the  eldest  daughter 
shall  choose  first,  and  the  other  daughters  accordii^ 
to  their  seniority. 
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15.  The  part  which  the  eldest  takes  by  virtue  of  Lit.  §  245. 
he^T  priority  of  age,  is  called  eniiia  pars ;  it  is  a  respect 

paid  to  age,  and  merely  honorary,  for  it  does  not 
descend  to  her  issue,  but  the  next  eldest  sister  shall 
have  it;  whereas  all  those  privileges  which  the 
laiw'  gives  to  the  eldest  sister,  that  are  beneficial 
to  her,  descend  to  her  issue,  and  even  go  to  her 
assignee* 

16.  The  third  mode  of  voluntary  partition  is,  where  idem. 
the  eldest  makes  the  division  of  the  lands ;  in  which 
case  she  shall  choose  last :  for  Lord  Coke  says,  the 
rule  of  law  is,  Offus  est  division  aUerius  est  electio ;  for 
avoiding  partiality. 

1 7«  The  fourth  mode  of  voluntary  partitition  is,  to 

have  the  lands  divided,  and  then  the  sisters  to  draw 

lots  for  their  shares.     And  Lord  Coke  observes,  that 

in  this  kind  of  partition,  copBTceneTsfortunamJacitrnt 

Judkem. 

18.  Lord  Coke  also  observes,  that  there  are  other  i  inst.  167  a. 
partitions  in  deed,  beside  those  here  mentioned ;  for 
a  partitibn  between  two  coparcener^  that  the  one 
shall  have  and  occupy  the  land  from  Easter  until  the 
1st  of  August,  in  severalty,  and  the  other  shall  have 
and  occupy  the  land  fix>m  the  1st  of  August  till 
Easter,  yearly  to  them  and  their  heirs,  is  a  good  par- 
tition. Also,  if  two  coparceners  have  two  manors 
by  descent,  and  they  make  partition,  that  the  one 
shall  hjEive  one  manor  for  one  year,  and  the  other 
the  other  manor  for  that  year,  and  so  altemis  vidbus 
to  them  and  their  heirs ;  this  is  a  good  partition.  The 
same  law  is  if  a  partition  be  made  for  two  or  more 
years,  an4  each  coparcener  has  an  estate  of  inherit- 
ance, and  no  chattd ;  albeit  either  of  them,  altemis 
vieibuSf  has  the  occupation  but  for  a  certain  term  of 
years. 
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Lit.  f  250.         19*  These  pixtitiolis  might  formerly  b»ve  been 

made  by  parol  only,  without  deed,  or  livery ;  in  con- 
sequence of  the  statirte  of  firaudi^  29  Cha.  II.  c.  S,, 
no  legal  partition  can  now  be  made  between  co< 

Tit.  18.  c.  2.  parceners  without  deed*    But  an  agreement  in  writmg 

^  ^'  to  make  a  partition,  will  have  the  same  tBbct  in  equity, 

as  an  actual  partition  at  law. 

By  Writ  of        20.  Where  coparceners  cannot  agree  upon  any  of 

Partition.      ^j^  preceding  modes  of  partition^  any  one  or  more  of 

them  may  bring  a  writ  of  partition  against  the  others; 

Lit.  k  247-8.  and  when  judgement  is  given  upon  this  writ,  that  a 

partition  shall  be  made  between  the  parties,  the  sheriff 
and  jury  make  a  division  of  the  lands,,  in  the  same 

Tit.  18.  c.  2.  manner  as  between  joint  tenants,  not  making  mention 

in  the  judgement  of  the  elder  sister,  more  than  of  the 
younger. 

1  Inst.  175(1.      21.  At  common  law  the  writ  of  partition  lay  for 

one  coparcener,  tenant  of  the  freehold,  against  the 
other,  and  against  the  alienee  of  such  coparcener : 
but  it  lay  not  for  the  alienee,  nor  for  the  tenant  by 
the  curtesy.  And  if  one  coparcener  had  made  a  lease 
for  life,  she  could  not  afterwards  bring  a  writ  of  par- 
tition, during  the  continuance  of  that  estate* 

Idem.  S2.  If  there  were  three  coparceners,  and  the^ldbt 

purchased  the  part  of  the  youngest,  yet  she  sbouU 
have  a  writ  of  partition  at  common  tew^  against  the 
middle  sister;  for  though  she  had  ode  part  bypoT'* 
chase,  yet  this  did  not  strip  her  of  her  cliaracber  qf  a 
coparcener :  it  was  a  stronger  case  wfaeace  there  were 
three  coparceners,  and  the  ddfist  took  a  hudiinA 
who  purchased  the  share  of  thi^  youngtst ;  Ibe  h» 
band  ^as  a  stranger,  and  fK>  coiparoeiieMr ;  ynt  heiSBd 
his  wife  should  have  a  writ  of  partition  agawt  the 
middle  sister,  at  the  common  law ;  Jiec^uae^hi&vasaiMd 
of  one  part  in  right  of  his  wife,  who  was  a  parcener* 


i 
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^.  A  tenant  by  the  ciutesy  shall  have  a  writ  of  i  li»t.  175  a« 
]pGurtitiail  upon  the  statute  SS  Hen.  VIII.,  for  although 
Ym^  ia  neither  jodnt  tenant  nor  tenant  in  common^  (for 
that  a  praecipe  lies  against  the  parcener  and  tenant  by 
tbe  curtesy)  yet  he  is  in  equal  mischief  as  another 
tenant  for  life. 

S4^  The  proceedings  under  a  writ  oS  partition  are 
aomewhat  altered  by  the  statutes  SI  Hen.  VIIL  c  I. 
and  SS  Hen.  VIII.  c.  SS.,  and  still  more  by  the  sta- 
tute 8  &  9  Will.  III.  c.  51.,  all  of  which  extend  to  co- 
parceners ;  and  have  been  stated  in  the  preceding  tide. 

%5.  It  has  been  held,  in  a  modem  case,  that  the  Bumll  7. 
statutes  respecting  partitions  do  not  extend  to  copy-  ^^^j'  \^' 
hold  estates. 

S6.  All  lands  and  other  things,  which  are  capable  What  mav 
of  a  division,  must  be  divided  upon  a  writ  of  partition,  **^  '"^'^^^^^• 
and  set  out  by  metes  and  bounds.    Castles  used  for  1  inst.  1646. 
the  necessary  defence  of  the  realm,  os  wfaicfa  were 
the  heads  of  baronies  or  earldoms,  were  allotted  to 
the  eldest  sisti^ :  but  castles  for  habitation  and  private  Tit.  26.  c.  K 
we»  and  houses,  inay  be  divided  among  coparceners. 

Sy.  There  are  also  several  kinds  of  incorporeal 
heteditaments  which  cansot  be  divided  among  co« 
parceners ;  they  were  therefore  allotted  to  the  dklest 
stflter»  and  the  others  had  an  aUowance  out  of  the  rest 
of  the  inheritance:  but  where  notiung  dlse  descended, 
then  it  was  agreed  that  eadi  should  have  them  for  a 
ceftaiQ  time. 

m.  Partitions  between  coparceners  at«  now  CMially  By  Partition 
made  by  means  of  a  bill  in  Chancery,  in  the  same  ua^^^i^ceiT- 
mtoner  as  partitions  between  joint  tenants  $  and  pat^ 
titkms  may  also  be  made  by  the  oommissiQners  in  an  Tit.  20. 
act. 


itd^  Though  the  law  gives  to  every  coparcener  a  incidents 
power  to  seve^  her  own  moiety,  and  to  carry  lit  to  tition. 
the  family  into  which  she  marries  j  yet  since  the  par-  1  Inst.  1 73  h. 
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tition  is  compulsory,  the  law  will  not  put  coparcener? 
in  a  worse  condition,  after  partition,  than  if  they  had 
enjoyed. their  shares  in  coparcenary ;  therefore,  on  & 
suit  commenced  for  any  part,  or  on  eviction  of  any 
part,  they  shall  have  like  remedy  as  if  they  had  en- 
joyed in  common  ;  in  which  case,  if  a^  suit  had  been 
commenced,  both  parties  must  have  been  impleaded; 
and  on  a  recovery,  there  had  been  an  equal  lo5» 
to  both* 

J^®*"*  .  3p,  lliere  is^  therefore,  after  partition  a  warrantj 

'  '  '  "  annexed  to  each  part ;  so  that  if  either  be  impleaded, 
she  may  vouch  her  sister ;  and  if  she  loses,  she  may 
recover  one  moiety  of  her  loss  in  value  against  the 
other  sister.  For  there  is  a  condition  annexed  ta 
every  partition,  that  if  either  the  whole,  or  any  share, 
or  an  estate  for  life,  or  in  tail  thereout,  be  evicted, 
the  party  so  evicted  may  enter  on  her  sister's  moiety, 
and  avoid  the  partition  of  an  undivided  moiety  of 
what  is  left. 

Lit.  ^251,2.      31.  If  two  houses  descend  to  two  coparceners,  one 

worth  twenty  shillings  a  year,  and  the  other  only 
worth  ten  shillings  a  year,  each  cc^arcener  upon  a 
partition  shjall  have  a  house ;  but  she  who  has  the 
house  worth  twenty  shillings  a  yeai*  shall  pay  to  the 
other,  and  her  heirs,  five  shillings  a  year,  that  the  par- 
tition may  be  equal ;  and  distress  may  be  of  common 
right,  into  whose  hands  soever  the  house  goes. 

1  Inst.  169  6.      32.  This  kind  of  rent  is  called  a  rent  for  ovdty 

or  equality  of  partition,  and  might  fonnerly  have 
been  granted  without  'deed ;  and  where  a  rent  of  this 
kind  is  granted  generally,  it  shall  issue  out  of  the 
grantor's  share,  and  shall  go  in  coparcenaiy. 

]^  Descent        33.  Estates  in  coparcenary  are  also  destroyed  by 

thena.**^^       the  whole  at  last  descending  to,  and  vesting  in  one 

single  person,  which  brings  it  to  an  estate  in  seveialty. 
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Section  1. 

TENANCY  in  common  is  where  two  or  more  Descrip- 
tion of. 


persons  hold  lands  or  tenements  in  fee  simple, 
ffee  tsfil,  or  for  term  of  life  or  years,  by  several  titles ;  Lit,  §  292. 
"not  by  a  joint  title,   and  occupy  the  same  lands  or  ^  ^^^^*  ^    " 
tenements  in  common ;  from  which  circumstance  they 
are  called  tenants  in  common,   and  their  estate  a 
tenancy  in  common. 

2.  The  only  unity  required  between  tenants  in  2  Comm. 
common  is  that  of  possession.     For  one  tenant  in  ^^^* 
common  may  hold  his  part  in  fee  simple,  the  other 

m  tail,  or  for  life ;  so  that  there  is  no  unity  of  interest. 
One  may  hold  by  descent,  the  other  by  purchase  j-or 
the  one  by  purchase  from  one  person,  and  the  other 
by  purchase  from  another ;  so  that  there  is  no  unity 
of  title.  One's  estate  may  have  been  vested  fifty 
years,  the  other  but  yesterday ;  so  that  there  is  no 
tmity  of  time. 

3.  A  tenancy  in  common  may  be  created  by  the  How  created, 
destructicm  of  an  estate  in  joint  tenancy  or  copar- 
cenary.   Thus,  Littleton  says,  if  a  msm'  enfeoff  two  §  292-^299. 
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joint  tenants  in  fee,  and  one  of  them  enfeoffi  a 
stranger  of  his  share,  the  alienee  and  the  other  joint 
tenant  are  tenants  in  common. 

)d.  309.  4.  So,  if  two  persons  have  an  estate  in  coparcenaiy, 

and  one  of  them  alienes  his  share  to  a  stranger,  the 
alienee  and  the  other  coparcener  become  tenants  in 
common. 

Tit.  18.  c.  u       5.  It  has  been  stated  in  a  preceding  title,  that 

^  ^'  where  lands  are  given  to  two  men,  and  the  heirs  of 

their  bodies,  they  have  a  joint  estate  for  their  lives, 
and  several  inheritances ;  so  that  tixej  are  joint 
tenattts  £[>r  life,  a&d  tenants  in  common  in  tail,  x^  the 
inheritance. 

1  iMt.  190  a.      6.  If  lands  be  given  to  John,  Bishop  of  Norwich 

and  his  successors,  and  to  John  Overall,  Doctor  of 
DivuHty,  and  his  beirs,  being  one  and  the  same  per- 
son, he  4fl  tenant  in  common  with  HmseUl 

7.  A  tenancy  in  commfm  mny  also  be  created  hf 
express  limitation  in  a  deed  or  ^1,  of  which  aa 

Tit.  32  &  36.  account  vfSl  be  giveb  hei^eMter. 

Incidents  to       •&.  Tenancies  in  coaunon  desceaid  to  the  h^rs  of 

t  IS  Estate,    ^^j^  ^£  ^^  tenants,  because  they  have  several  finee^ 

holds,  and  not  au  entirety  of  interest,  like  joint 

tenants ;  ther^fore^  there  is  no  survivorship  between 

them. 
9.  By  the  okl  law,  tenants  djn  ,coin«iOB  had  w 

remedy  against  each  other  for  ihe  rents  of  the  ealale; 

but  by  the  statute  4  and  5  Ann.  c  16«  §  87.  adms 

of  account  are  maintainable  by  tenant^  in  comnm 
Tit.  18.  c.  1.  against  each  other,  in  the  same  manner  aa  by  joint 
*  ^^'  ^'         tenants }  and  by  the  statute  of  Westm.  2.  c.  2^  they 

have  the  same  remedies  against  each  other,  in  cases 

of  waste^  83  joint  tenants. 
1  Inst.  200  a.      10.  If  two  tenants  in  common  be  of  a  dov^  houK^- 

and  the  one  destroy  the  old  doves^  whereby  thefl^bt 
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wholly  ioftt,  the  other  tenant  in  Gommon  shall  have 
a.n  action  of  trespass ;  for  the  whole  flight  is  lie- 
strojed :  therefore  he  cannot  in  bar  plead  tenancy 
in  common.  So  it  is  if  two  tenants  in  common  be  of 
a  park,  and  one  destroys  all  the  deer,  an  action  of 
trespass  lies. 

11.  It  was  held  in  Trin.  6  £liz.  by  Dyer  and  Wtefs>^  Moo.  ?]. 
ton,  that  if  there  be  two  tenants  in  common  of  a  P^'  ^^'*' 
i^ood,  and  the  one  leases  his  part  to  the  other  for 
years,  if  the  lessee  cuts  down  trees  a»d  does  waste, 
he  will  be  punished  for  a  moiety  of  the  waste,  and 
the  lessor  may  recover  a  moiety  of  the  place  wasted. 

12«  One  tenant  ih  common  c^mnot,  however,  maiD- 
tain  an  action  on  the  case,  in  the  nature  of  waste, 
a^inst  ataother  tetoant  in  tsommmi,  in  possession  of 
the  whole,  und^  a  demise  of  Jus  companion^B  moiety^ 
for  cutting  down  trees  of  a  proper  age  and  growth 
for  beitig  cut.  . 

13.  In  an  action  on  the  case,  in  the  nature  of  Martyn  v. 

waste,  *t  appfeared  that  the  plaintiff  and  defendam  f  Tem^R. 
were  tenants  in  common  of  land,  cm  which  were  145* 
several  trees  growing ;  that  tlie  defendant  occupied 
the  wh^e,  having  a  demise  from  ^  plaintiff  of  his 
moiety ;  and  th^t  he  had  felled  many  ti^es,  all  of 
V'hich  were  of  a  proper  age  to  be  cut  down. 

For  the  defendtttit,  it  Was  objected,  that  under 
these  idirciimiftitnc^s  this  actiirtfiibr  misfeasance  could 
not  be  siippoited  i  for  that  the  c^Se  must  be  consi- 
dered  in  the  same  light  as  if  the  plaintiff  had  not 
leased  his  moiety  to  the  defendant ;  the  trees,  as  part 
of  the  inheritance,  not  passing  by  that  lease.  And  if 
so,  that  one  tenant  in  common  could  not  bring  such 
an  action  against  another,  unless  for  some  injury 
d<me  to  the  inheritance,  which  was  not  pretended 
here,  as  all  the  trees  were  proper  for  being  cut,  that 
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if  the  defendant  could  not  cut  trees  in  this  state^  cme 
obstinate  tenant  in  common  might  prevent  the  otheis 
from  taking  the  produce  of  the  land. 

For  the  plaintiff  it  was  contended,  that  the  de- 
'  tendant  ceased  to  be  tenant  in  common  during  the 
lease,  and  became  liable  to  the  plaintiff  like  any 
other  lessee*  That  even  if  no  lease  had  been  granted 
by  the  plaintiff  to  the  defendant,  the  former  might 
maintain  this  action  on  the  authority  of  Moor,  71. 
pL  194.,  and  Waterman  v.  Soper. 

On  the  part  of  the  defendant  it  was  answered,  that 
in  the  two  cases  cited,  it  was  taken  for  granted  that 
waste  had  been  committed ;  which  was  not  the  case 
here.  In  Moor  it  was  stated,  that  the  lessee  cut 
trees  and  did  waste ;  that  the  instance  put  in  Lord 
Raymond  was,  the  destruction  of  the  tchole  flight  of 
pigeons. 

The  Judge  directed  a  verdict  to  be  taken  for  the 
plainti£^  for  the  value  of  half  the  trees,  witli  leave  for 
the  defendant  to  set  it  aside,  if  the  Court  should  be 
of  opinion  that  the  action  could  not  be  maintained. 

On  a  motion  to  enter  a  verdict  for  the  defendant, 
Lord  Kenyon  said,  the  verdict  had  neither  principle 
nor  authority  for  its  support*    The  defendant  could 
not  be  in  a  worse  situation,  by  being  tenant  to  the 
plaintiff  of  his  moiety,  than  he  would  have  been  ia,  if 
the  plaintiff  had  not  demised  to  him ;  and,  ccmsidered 
in  that  point  of  view,  the  action  could  not  be  8ttp« 
ported.    Tliis  was  an  action  ea  delicto :  if  one  tensot 
in  common  misused  that  which  he  had  in  ctHnmoD 
with  another,  he  was  answerable  to  the  other,  in  an 
action,  as  for  misfeasance.     But '  here  it  did  not 
appear  that  the  defendant  committed  any  thing  like 
waste :  no  injury  was  done  to  the  inheritance,  no 
timber  was  improperly  felled ;  the  defendant  only 
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out  those  trees  that  were  fit  to  be  cut ;  and  if  he 
^RT^exe  liable  in  such  an  action  as  this,  it  would  have 
the  e£fect  of  enabling  one  tenant  in  conunon  to  pre- 
vent the  other's  taking  the  fair  profits  of  the  estate, 
Jn  another  form  of  action  the  plaintiff  would  be  en- 
titled  to  recover  a  moiety  of  the  value  of  the  trees 
that  were  cut    Verdict  for  the  defendant 

14*  The  possession  and  seisin  of  one  tenant  in  The  Posses^ 

.    , ,  "   .  J      •  •    '  ^  xL       ax.        i_       sion  of  one  19 

cpCTimon  IS.  the  possession  and  seism  ol  the  other,  be-  that  of  the 
cause  such  possession  is  not  adverse  to  the  right  of  ^^^^^^ 
his  companion;  but  in  support  of  their  common  title. 
Ix>rd  Coke  says,  although  one  tenant  in  common  1  Inst.  1996, 
t^e  the  whole  profits,  this  does  not  devest  the  pos-  sterling  v. 
.  9esaion  of  his  companion ;  but  if  one  tenant  in  com-  ??*^*°f*«5' 
mon  drives  the  cattle  of  his  companion  off  the  land, 
or  prevents  him  from  entering  upon  and  occupying 
the  land,  this  will  devest  the  possession,  so  as  to  en- 
title the  companion  to  bring  an  ejectment. 

15.  Lord  Hobart  repbrts  it  to  have  been  laid  down  Smales  v. 

Dale 

cby  the  Court  of  Common  Fleas,  in  12  James,  that  Hob!  120. 
the  entry  of  one  tenant  in  common  might  be  in  three 

.  ways ;  either  in  the  name  of  herself  or  her  fellow ;  or 
generally,  which  shall  always  be  taken  according  to 
light,  as  being  under  construction  of  law,  and  there- 
face  lawful ;  or,  lastly,  entry  claiming  all  expressly ; 

.jvdiich  cannot  dispossess  her  fellow ;  for  her  posses- 
aioii  is  over  all  lawfiil,  as  well  before  as  after  such 
cjaim ;  so  that  there  is  no  possession  altered  by  such 
claim.  Then  a  sole  claim  without  more,  can  never 
change  the  possession ;  and  without  a  change  of  pos- 
session, it  remains  as  before.  From  which  it  follows, 
that  a  tenant  in  common  can  never  be  disseised  by  g  f!^423  ^^* 
his  fdilew,  but  by  an  actual  ouster. 

16.  One  tenant  in  common  received  all  the  rents  J^'^'"*  ^• 

n        X.  1  1      r       1  1        Shackleton, 

for  26  years:  in  an  ejectment  brought  by  the  other  5Burr.2(JU4. 
Vol.  1L  M  m 
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'tenant  in  common,  for  the  recovery  of  hk  moietj, 
the  question  was,  whether  this  possession  of  ^  jean 
amounted  to  an  expulsion  of  the  companion,  so  as  to 
devest  his  estate. 

It  was  said,  that  tenants  in  common,  as  wdl  as 
joint  tenants  and  coparceners,  have  a  joint  posseasioiit 
and  the  possession  of  one  is  the  possession  of  both ; 
'that  the  perception  of  the  profits  did  not  amount  to 
an  expulsion.  One  tenant  in  common  might,  indeed. 
disseise  another ;  but  then  it  must  be  done  by  an 
actual  disseisin,  and  not  by  a  bare  perception  of  the 
profits  only. 

The  Court  was  of  opinion  that  there  was  no  advene 
possession,  no  keeping  the  plaintiff  out  of  possession ; 
one  tenant  in  common  had  received  the  rent,  and  not 
accounted  for  it  to  the  other ;  But  there  was  no  ex- 
pulsion, no  ouster. 

17*  Notwithstanding  the  principle  established  in 
the  preceding  case,  it  has  since  been  determined  that 
86  years  sole  and  uninterrupted  possession  by  one 
tenant  in  common,  without  any  account  or  demand 
made,  or  claim  set  up  by  his  companion,  was  a  suf- 
ficient ground  for  a  jury  to  presume  an  actual  ouster 
of  the  co-tenant. 
l^oeT.  18.  Upon  a  nde  to  show  cause  why  a  newttisl 

from  the  year  17^4,  one  tenant  in  common  had  been 
in  the  sole  possession  of  the  lands,  without  any  dahn 
or  demand  by  any  person  or  ^persons  claiming  under 
the  other  tenant  in  common.  That  no  actual  ouster 
was  proved  ;  but  upon  the  circumstances,  he  had  left 
it  to  the  jury  to  say,  whether  there  was  not  suffideitt 
evidence  before  them  to  presume  an  actual  ouster ; 
and  supposing  there  was  an  actual  ouster,  in  that 
case  the  lessors  of  the  plaintiff  were  barred.    The 

xo 
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jury  found  there  was  sufficient  evidence  to  presume 
a.11  actual  ouster. 

Aiter  the  case  had  been  argued,  Lord  Mansfield 
said — "  It  is  very  true  that  I  told  the  jury  they  were 
vrarranted  by  the  length  of  time  in  this  case,  to  pre- 
sume an  adverse  possession  and  ouster,  by  one  of  the 
tenants  in  common,  of  his  companion ;  and  I  am  still 
of*  the  same  opinion.     Some  ambiguity  seems  to  have 
arisen  from  the  term  actual  ouster,  as  if  it  meant  some 
act  accompanied  with  real  force,  and  as  if  a  turning 
out  by  the  shoulders  were  necessary.    But  that  is  not 
so.     A  man  may  come  in  by  rightful  possession,  and 
yet  hold  over  adversely,  without  a  title.     If  he  does, 
such  holding  over,  under  circumstances,  will  be  equi- 
valent to  .an  actual  ouster*    For  instance,  length  of 
possession  during  a  particular  estate,  as  a  term  for 
1,000  years,  or  under  a  lease  for  lives,  as  long  as  the  , 

lives  are  in  being,  gives  no  title  ;  but  if  tenant  pour 
azUer  vie  hold  over  for  20  years,  after  the  death  of 
cestui  que  vie,  such  holding  over  will,  in  ejectment,  be 
a  complete  bar  to  the  remainder-man  or  reversioner, 
because  it  was  adverse  to  Jhis  title.  So  in  the  case  of 
tenants  in  common,  the  possession  of  one  tenant  in 
common,  eo  nomine,  as  tenant  in  common,  can  never 
bar  his  companion,  because  such  possession  is  not 
adverse  to  the  right  of  his  companion,  but  in  support 
of  their  conmion  title  ;  and  by  paying  him  his  share, 
he  acknowledges  him  to  be  co-tenant.  Nor,  indeed, 
is  a  refusaf  to  pay  of  itself  sufficient,  without  denying 
his  title  ;  but  if  upon  demand. by  the  co-tenant  of  his 
moiety,  the  other  denies  to  pay,  and  denies  his  title, 
saying,  he  claims  the  whole,  and  will  not  pay,  and 
continues  in  possession,  such  possession  is  adverse, 
and  ouster  enough.  The  ^juestion  then  is,  whether 
the  possession  in  this  case,  after  the  particular  estate 
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ended,  was  a  possession  as  tenant  in  common,  eo  no- 
mine,  or  adverse. 

It  is  a'  possession  of  near  40  years,  which  is  more 
than  quadruple  the  time  given  by  the  statute  fbr 
tenants  in  common  to  bring  their  action  of  account, 
if  they  think  proper,  namely,  six  years ;  but  in  tins 
case  no  evidence  whatsoever  appears  of  any  account 
demanded,  or  of  any  payment  of  rents  and  profits,  tx 
of  any  claim  by  the  lessors  of  the  plaintiff,  or  of  any 
acknowledgement  of  the  tide  in  them,  or  in  those 
under  whom  they  would  now  set  up  a  right ;  there- 
fore, I  am  clearly  of  opinion,  as  I  was  at  the  trial, 
that  an  undisturbed  and  q[uiet  possession,  for  such  a 
length  of  time,  is  a  sufficient  ground  for  the  jury  to 
presume  an  actual  ouster,  and  that  they  did  ri^t  in 
so  doing/* 

The  other  Judges  concurred,  and  the  rule  for  a 
hew  trial  was  discharged. 

19.  It  was  determined,  in  the  following  modem 
case,  that  where  one  tenant  in  conunon  levied  a  fine 
of  the  whole  estate,  and  took  the  rents  ^and  profits 
afterwards,  without  account,  for  nearly  five  years, 
this  was  no  evidence  whence  a  jury  should  be  directs 
ed,  against  the  justice  of  the  case,  to  find  an  ouster  ii 
his  companion  at  thei  time  of  the  fine  levied. 
Peaceable  ^0.  Philip  Fincher  being  tenant  for  life^  remainder 

^•^^!J^'  o  '  to  his  first  and  othier  sons  in  tail,  remainder  to  aD  his 

East.  568.  ' 

daughters  as  tenants  in  common,  in  tail,  (who  after- 
wards levied  a  fine),  died,  leaving  three  daughters : 
Mary  married  to  l^omas  Hdniblower,  Ann  married 
'  to'  Nicholas  Pearsall,  and  Margaret,  who  died  umnar- 
*  ried  before  her  sister  Mary.    Mrs.  Homblower,  uader 
'  her  marriage  settlemetat,  having  a  power  to  dispose  of 
her  share,  executed  it  in  favour  of  the  ri^  heirs 
'  of  her  husband,  with  a  ^ower  of  revocation,  fikc 
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survived  her  husband,  and  died  in  March  1796.  The 
lessor  c^  the  plaintiff  claimed  as  heir  at  law  of  her  . 
husband,  under  her  appointment.     After  her  death 
!Nr«  Pearsall  and  Ann  his  wife  levied  a  fine  of  the  whole 
estate  as  of  Easter  term  1796.     It  was  understood, 
before  the  trial,  that  the  defendants  meant  to  claim 
uncler  a  deed  or  will,  or  both,  of  Mrs.  Homblower^ 
executed  subsequent  to  the  deed  of  appointment  be- 
fore mentioned ;  in  consequence  of  which  the  plain- 
tiff's counsel  produced  evidence  by  anticipation,  which 
went  decidedly  to  prove  that  at  the  time,  and  long 
before,    when  the  supposed  instrument  bore  date, 
Mrs.  Homblower  was  insane  ;    whereupon  the  4^* 
fendant's  counsel,  saying  they  were  not  then  prepared 
to  meet  that  case,  stood  upon  their  titl^,  derived  from 
the  fine,  operating  upon  what  they  contended  was  an 
adverse  possession,  by  Pearsall  and  his  wife,  of  the 
whole  estate,  at  the  time  of  the  fine  levied ;  as  ta 
which  it  Bfipeaxed  in  evidence>  th^t  sinc^  the  death 
of  Mrs.  Homblower,  and  till  Pearsall's  deaths  the 
latter  alone  received  the  whole  rent ;  and  that  no 
rent  was  ever  paid  to  the  lessor  of  the  plaintiff;  suid 
no  entry  was  proved  to  be  made  by  him. 

For  the  lessor  of  the  plaintiff  it  was  insisted  at  the 
trials  that  no  entry  was  necessary  to  avoid  the  fine,  lit.  35.  c)  3. 
he  haying  been  tenant  in  commpn  with  Pes^satt  duiing 
his  life.  That  he  might  elect  whether  the  receipt  of 
Tent  by  Pearsall  ^ould  be  an  ouster  oi:  not ;  and  if 
he  were  not  ousted,  the  fine  would  only  operate  on 
the  title  and  interest  of  the  defi^dantai. 

On  the  other  side  it  was  insisted,  that  as  the  lessor 
of  the  plaintiff  was  never  in  possession,  this  case  wa3 
distinguishable  from  tbe  cojranon  one»  wjbeve  several 
tenants  in  common  being  i&  possession,  one  o^  them 
levies  a  fhie  of  the  whole ;  and  that  here  the  posses- 
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sion  being  adverse  from  the  death  of  Mrs.  Homblower, 
and  no  entry  having  been  made,  the  fine  was  a  bar  te 
the  plaintiff's  recovery. 

The  jury,  under  the  Judge's  direction,  found  a  ver- 
dict for  the  plaintiff,  and  leave  was  given  to  the  de- 
fendant to  enter  a  nonsuit,  if  the  Court  should  be  of 
opinion  that  an  entry  was  necessary^  to  avoid  the  fine* 

Lord  Kenyon.— The  whole  of  the  defence  is  found- 
ed in  a  most  unrighteous  and  fraudulent  proceediiig; 
and  in  order  to  give  effect  to  it,  the  legal  operation  of 
the  fine  is  insisted  on ;  and  it  is  asked,  if  this  were  not 
an  adverse  possession  by  Pearsall,  at  the  time  of  the 
fine  levied,  where  the  line  was  to  be  drawn.   He  said 
lie  had  no  hesitation  in  saying  where  the  line  of  ad- 
verse possession  began,  and  where  it  ended.    Primi^ 
Jade  the  po^ession  of  one  tenant  in  common  was  that 
of  the  other,  and  every  case  and  dictum  in  the  books 
was  to  that  effect.   '  But  it  might  be  shown  that  one 
of  them  had  been  in  possession,  and  had  received  the 
rents  and  profits  to  his  own  use,  without  account  to 
the  other,  and  that  the  other  had  acquiesced  in  this 
for  such  a  length  of  time,  as  might  induce  a  jury, 
under  all  the  circumstances,  to  presume  an  actual 
ouster  of  his  companion,  and  there  the  line  of  pre- 
•ntc,  5 18.     sumption  ended.  In  the  case  of  Doe  v.  Prosser,  Lord 

Mansfield  rightly  said,  it  was  not  necessary  to  show 
actual  force,  in  order  to  |)rove  an  ouster,  as  by  turn- 
ing a  man  out  by  the  shoulders ;  but,  as  was  also 
observed  by.  Mr.  Justice  Aston,  it  might  be  inferred 
from  circumstances,  which  circumstances  were  matter 
of  evidence  to  be  left  to  a  jury.  There,  there  was  an 
lAidisturbed  and  exclusive  possession  by  one  toumt 
in  common  for  40  years,  which  the  Court  properly 
held  to  be  suflicient  evidence  of  an  ouster,  to  leave 
to  a  jury  j  but  no  judge  could  think  himself  warranted 
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directing  a  jury  to  make  such  a  presumption  in  this 
,  in  order  to  work  the  grossest  injustice,  and  in 
aid  of  fraud.    What  was  the  case  l\ere  ?  During  Mrs. 
!EIorxiblower's  life,  Pearsall  held  as  tenant  in  common 
i^tli  her ;  he  received  all  the  rent,  but  he  accounted 
£cnr  Iier  proportion.    She  died  in  the  month  of  March 
1796,  the  defendants  or  Pearsall  having,  as  was  sup- 
X>osed,  procured  from  her,  at  a  time  when  the  jury 
iia.d  found  her  to  be  insane,  an  instrument  conveying 
the  property  to  them.  Then  in  Easter  term  following, 
ikmr  the  purpose  of  securing  the  possession  of  this  ill- 
gotten  property,  the  fine  was  levied.     But  Pearsall 
had  then  done  no  act  which  manifested  that  he  held 
the  possession  of  the  whole  adversely :    the  levying 
a  fine  of  the  whole  was  no  ouster  of  his  companion. 
About  a  month  intervened  between  the  death  of  Mrs. 
Homblower  and  the  levying  of  the  fine.  What  notice. 
was  there  to  the  lessor  of  the  plaintiflTat  that  time  that 
Pearsall  had  acted  adversely,  so  that  he  should  be 
taken  to  have  acquiesced  in  his  title.     All  the  cases 
mentioned  went  upon  the  ground  of  acquiescence  in 
an  adverse  holding,  in  order  to  presume  an  ouster. 
In  Fairclaim  v.  Shackleton  there  had  been  a  percep-  ante,  ( 1 6. 
tion  of  the  rent  by  one  tenant  in  common  for  26  years  j 
but  the  title  of  the  other  being  admitted,  no  ouster 
was  presumed :  without  an-  ouster  was  found  by  the 
jury,  the  possession  of  one  tenant  in  common  must 
be  taken  to  be  the  possession  of  alL     He  admitted 
that  upon  the  principleof  the  case  of  Lade  v.  Holford,  xh.  12,  c.  2. 
the  jury  migbt  from  circumstances  presume  an  ouster  j 
and  where  the  fact  was  so  fohnd,  the  legal  conse- 
quences would  ensue ;  but  no  judge  would  advise  a 
jury  to  make  the  presumption  in  this  case.    Then 
unless  the  holding  were  adverse,  there  was  no  occasion 
for  an  entry  to  avoid  the  fine.     Suppose  a  tenant  for 
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Tit.  35.  c.  13.  years  levied  a  fine,  no  entry  by  this  landlord  would  be 

necessary  in  drder  to  enable  him  to  maintain  an  ^ect- 
ment  at  the  end  of  the  term.     In  Taylor  v.  Hoiidey 

1  Burr.  HI.    Lord  Mansfield  said,  that  in  order  to  advafjbe  justice 

he  would  enable  the  real  owner  in  such  a  case  to  con- 
sider himself  kept  out  by  wrong  or  not,  at  his  elec- 
tion. So  a  tenant  in  common  might  rdy  on  the 
possession  of  his  co-tenant,  as  his  ovm,  unless  there 
were  an  actual  ouster  in  fact,  or  the  jury  found  it 
from  circumstances ;  but  nothing  of  that  sort  was 
here  found ;  and  therefore  the  Court  might  consider 
the  levying  of  the  fine  as  rightfully  andt  legally  done, 
and  intended  to  operate  only  on  that  share  of  the 
premises  to  which  the  defendants  were  lawfully  en- 
titled. 

Mr.  Justice  Lawrence  cited  the  case  of  Coppinger 
V.  Keating,  on  a  writ  of  error  from  Ireland,  Mich. 
22  Geo.  III.  where  one  of  two  brothers,  professing  the 
catholic  rehgion,  entered  on  the  death  of  his  elder 
brother  on  the  lands,  of  which  they  were  tenants  in 
common,  in  consequence  of  the  gavel  act;  which 
enacted  that  the  lands  of  persons  of  that  persuasion 
should  descend  to  aH  the  males,  according  to  the 
custom  of  gavelkind ;  and  held  them  for  several  years 
until  his  death ;  and  the  Court  determined  that  the 
son  of  the  elder  brother  was  not  barred  by  the  statute 
of  limitations ;  as  the  uncle  was  tenant  in  common 
with  him  under  that  act,    no  actual  ouster   beii^ 
found.— The  rule  was  made  absolute  for  entering  a 
nonsuit. 

Subject  to  21.  Estates  held  in  common  are  subject  to  curtesy; 

urte«y.        therefore  if  a  woman  tenant  in  fee  or  in  tail,  of  an 

estate  held  in  common  with  another^  marries,  has 

issue,  and  dies,  her  husband  will  be  entitled  to  her 

estatfe  as  tenant  by  the  curtesy,  and  the  seisin  of  one 
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tenant  in  common  will  be  considered  as  the  seisin  of 
time  other,  for  this  purpose. 

««.  A.  died  leaving  a  wife,  a  son,  and  a  daughter.  |2«^ 
The  widow  entered  upon  the  estate,  and  was  seised  14  VuiTaI^ 
as  tenant  in  dower  of  one  part,  as  tenant  in  c<mmon  ^1^* 
iBvith  her  son  of  another  part,  and  of  a  third  as  guluv 
dian  in  socage  to  him.    The  son  went  beyond  sea» 
and  died  there  under  age,   whereby  die  daughter 
l^ecame  entitled  to  his  share.   She  during  her  infancy 
married  the  plaintiff  and,  together  with  him,  applied 
to  the  mother  to  be  let  into  possession  of  the  son's 
part,  wh\ch  the  mother  refused,  imagining  .the  son 
i^as  still  alive,  and  therefore  insisted  to  hold  the  land 
for  him.     Upon  this  they  filed  a  bill  in  Chancery  for 
an  account,  which  was  accordingly  directed.     After 
this  the  daughter  died ;  and  upon  farther  apjdication 
to  the  Court  by  the  husband,  one  question  was,  whe- 
ther the  seisin  of  the  mother,  after  the  son's  death, 
being  tenant  in  common  with  the  daughter,  was  the 
seisin  of  the  daughter,  sufficient  to  make  the  husband 
tenant  by  the  curtesy  of  her  part. 

The  Court  held  it  was  sufficient ;  for  the  entry  and 
possession  of  one  tenant  in  common  was  the  entry 
and  possession  of  the  other:  accordingly  it  was  decreed 
for  the  plaintiff.  And  it  was  said,  that  where  one 
entered  claiming  the  whole  for  himself,  in  exclusion 
of  his  companion,  this  might  not  serve  as  the  entry 
of  his  companion,  being  made  directly  against  him ; 
but  that  was  not  this  case.  For  it  appeared  that^the 
mother's  keeping  possession  of  the  whole  against  her 
daughter  and  her  husband,  was  entirely  owing  to  a 
mistake^  in  ims^ning  her  son  was  still  living ;  not 
with  an  intent  to  exclude  the  daughter  from  her 
right  ;<  therefore  no  infcrente  could  be  drawn  from  it* 
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And  to  23.  Estates  held  in  common  are  also  subject  to 

^^^"•-  dower. 

Sutton  V.  Thus  where  in  a  writ  of  dower  by  a  widow  against 

fjj^.  84.      *^®  ^^^^  ^^  ''^^^  husband,  the  tenant  pleaded  that  A. 

was  seised,  and  disvised  the  tenements  to  the  husband, 
and  two  more,  equally  to  be  divided ;  by  which  they 
were  tenants  in  common ;  and  so-  demands  judgement 
of  the  writ,  supposing  that  the  widow  could  not  sue 
dower,  before  partition,  against  tenants  in  common. 
But,  upon  demurrer,  it  was  adjudged  that  tlie  writ 
well  lay. 

1  Inst.  34  b.        24.  In  a  case  of  this  kind  dower  must  be  assigned 

in  common  ;  for  the  widow  cannot  have  it  otherwise 
than  her  husband  had  it. 
Destroyed  by      25.  A  tenancy  in  common  may  be  destroyed  by  a 
ParUtioZ       voluntary  partition  of  the  several  shares,  formerly  this 

might  have  been  done  without  deed  ;  provided  it  was 

executed  in  severalty  by  livery.     In  consequence  of 

the  statute  of  frauds,  29  Cha.  II.  c.  S.  no  legal  parti* 

tion  can  now  be  made  between  tenants  in  common 

without  deed.    But  an  agreement  in  writing  to  make 

partition  will  have  the  same  effect,  in  equity,  as  an 

actual  partition  at  law. 

By  Writ  of        26.  Tenants  in  common  are  compellable  to  sever 

Partition.       ^j^^jj.  ^gtates  by  writ  of  partition  under  tlie  statutes 

Tit^iS.  c.  2.  31  &  32  Hen.  VIIL  and  8  &  9  WiU.  III.  c.  31.  which 

have  been  already  stated. 
Halton  y.  27*  In  a  writ  of  partition,  a  rule  to  show  cause  was 

2  Black.  R.     gi^^ted,  and  afterwards  made  absolute,  on  affidavit 
1134—1159.  of  service,  for  the  Court  to  proceed  to  examine  the 

title  of  the  defendant ;  process  having  been  duly  re- 
turned, the  declaration  entered,  and  no  appearance 
entered  by  the  tenant  within  ten  days.  The  Court, 
on  making  the  rule  absolute,  .appointed  to  proceed  on 
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tkxG  examination  in  open  court  on  the  next  day.   Ac- 
eordingly  Seij.  Walker  for  the  demandant  opened  his 
1;i  tie,  of  which  abstracts  had  previously  been  left  with  the 
judges,  it  fortunately  proved  not  to  be  very  intricate, 
nrhe  several  seisins,  descents,  devises,  and  convey- 
ances were  proved  by  affidavits.    The  deeds  and  wills 
mrere  produced  and  read ;  and  no  counsel  appearing* 
for  the  tenant,  the  Earl  of  Thanet,  judgement  on  his 
de&ult  was  given  for  the  demandant,  to  hold  in  seve- 
ralty the  premises  demanded  in  his  count ;  in  some 
of*  wUch  he  was  seised  of  two  undivided  third  parts, 
and  in  others  of  a  moiety  only,  in  common  with  Lord 
Xhanet.     A  writ  of  partition  was  awarded. 

In  a  subsequent  term  the  sheriff  returned  that  he 
had  executed  the  same,  in  the  presence  of  persons 
who  attended  for  the  plaintiff  and  defendant  respec* 
lively  i  and  specified  in  his  return  the  several  parcels, 
with  their  metes  and  boundaries :  hereupon  Walker 
for  the  plaintiff  moved  for  final  judgement,  quod  par- 
titio  sit  staUUs.  The  rule  for  which  was  made  abso- 
lute tlie  last  day  of  the  term,  on  affidavit  of  notice  to 
the  defendant,  and  tenants  in  possession.^ 

It  has  been  litely  held,  that  the  statute  8  &  9  I^y©*'  ^-  ^"1- 
Will.  III.  c.  31.  applies  only  to  those  cases  where  the  &ViiL344! 
tenant  does  not  appear. 

28.  Partitions  of  estates  held  in  common  are  now  By  Partition 
usually  made  by  a  commission  out  of  Chancery,  xitTiS^cTi! 
in  the  same  manner  as  partitions  of  joint  tenancies ;  $  42. 
in  such  case  it  is  not  necessary  that  every  part  of 
the  estate  should  be  divided;  for  it  is  sufficient  if* 
each  tenant  in  common  have  an  equal  share  of  the 
whole. 

S9»  A  partition  was  decreed  of  an  estate,  which  Clarendon 
consisted,,  among,  other  things,  of  a  great  house  and  I'p.^wms! 

.      4415! 
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park.  The  defendaat  insisted  to  have  one  third  of 
the  house,  and  also  a  third  of  the  park,  assigned  to 
him  by  the  commissioners,  who  were  to  make  the 
partition.  It  was  urged  for  him,  that  as  he  was  enti* 
tied  to  a  third  of  the  whole,  so  consequently  he  was 
to  have  a  third  olf  the  house  and  park ;  and  in  many 
cases  in  the  law,  things  entire  in  their  nature,  as  a 
house,  a  mill,  or  an  advowson,  might  be  divided. 
So  a  tenant  in  common  should  have  half  the 
house,  every  other  toll  dish,  and  every  other  turn 
of  the  church,  &c.  That  thus  it  would  be  ai  lawi 
in  case  of  a  writ  of  partition,  and  equity  follow^ 
the  law. 

Lord  Psu'ker  said, — Care  must  be  taken  that  the  de- 
fendant should  have  one  third  part  in  value  of  the 
estate  ^  but  there  was  no  colour  of  reascm  that  any 
part  of  the  estate  should  be  lessened  in  value,  in 
order  that  the  defendant  should  have  cme  third  of  it. 
Now  if  the  defendant  should  have  one  third  of  the 
house  and  park,  this  would  very  much  lessen  the 
value  of  both.  If  there  were  three  houses  ^diflerent 
value  to  be  divided  among  three^  it  would  not  be 
right  to  divide  every  bcmse,  for  that  would  be  to  spoil 
every  house.  But  some  recompenee  was  to  be  made^ 
either  by  a  sum  of  money,  or  rent  for  owelty  of  parti- 
tion, to  those  who  had  the  hoases  of  less  vakie.  It 
was  true,  if  there  were  but  one  house,  or  mill,  or 
advowson,  to  be  divided,  then  that  entire  thing  must 
be  divided  in  manner  as  the  otlier  side  contended ; 
secus  when  there  were  other  land^  which  might  malpe 
up  the  defendant's  share.  Tlierefore,  since  the  plun* 
tiff  and  his  wife  had  two  thirds,  he  reconomended 
that  the  house  and  park  should  be  alIow«d  to  them ; 
and  that  a  liberal  allowance  out  of  the  rest  of  the 
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(tate  should  be  made  to  the  defendant,  in  lieu  of  his 
^kftiare  of  the  house  and  park. 

80.  Where  an  in^t  is  tenant  in  common  with  am 

^iidult,  and  a  partition  of  the  estate  is  directed  by  the 

CZIourt  of  Chancery ;  the  conveyances  ta  be  made  in 

jpursuance  of  the  partition,  are  respited,  till  the  infant 

cx>mes  of  age. 

31.  Sir  George  Strode  devised  divers  manors,  &c.  Brook  v. 
tx>  trustees  and  their  heirs,  in  trust  for  his  two.  graad-  2  P.  Wmt. 
daughters.  Lady  Hertford  and  Lady  Brook.    On  a  ^*^' 
bill  for^a  partition,  Lord  King  said--*'^  Decree  a.  par- 
tition, and  for  that  purpose  let  a  commission  issue. to 
allot  one  moiety  in  severalty  to  the  plaintiff,  the  Loni 
Brook,  and  the  other  moiety  in  severalty  to  l4aidy 
Hertford,  to  bold  to  them  according  to  their  reac- 
tive estates,  which  they  are  entitled  to  under  the 
will :  and  let  the  plaintiff  and  the  defendant,  the  La4y 
Hertford,  be  respectively  quieted  in  the  possession  of  v 
tlie  premises  severally  to  be  allotted  as^  aforesaid  i  but 
for  as  much  as  the  infant  plaintiff  cannot  join  in  a 
conveyance  of  the  moiety  to  the  Lady  Hertford,  so 
that  there  cannot  be  mutual  conveyances,  let  the  con- 
veyances to  be  made  by  the  trustees  of  the  legal  estate 
be  recited,  until  the  infant  plaintiff  comes  to  twenty- 
one,  or  farther  order  of  the  Court ;  at  which  time 
^parties   interested  may  join  in  mutual  convey- 

'^ances.'' 

3S.  On.  a  bill  by  a  tenant  in  com«on  for  a  partition  Tuckfield^. 

^against  a  tewmt  lor  life, .  and  an  infant  tenant  in  tail  AlLb^'^i 97. 
in  remainder  of  the  other  moiety ;  the  usual  decree 
for  partition  to  hold  and  enjoy  in  severalty,  and  for 
mutual  conveyances,  was^made.  But  day  was  given 
to  the  infant,  till  after  he  came  of  age,  to  show  cause 
against  the  decree. 
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On  a  motion  made  by  the  plaintiff  to  recite  the . 
execution  of  the  conveyance  till  the  infant  came  of 
age ;  the  question  was,  whether  the  plaintiff  w» 
obliged  to  convey  till  the  infant  came  of  age  ;  be- 
cause he  could  not  have  a  conveyance  from  him  tiH 
that  time. 

Sir  J.  Strange,  M.  R.  was  of  opinion,  that  the  con- 
veyance by  the  plaintiff  ought  to  be  made  immediately, 
according  to  the  decree ;  and  took  a  distincttoii  be- 
ante»  §  31.     tween  this  case  and  that  of  Brook  v.  Hertford.    In 

that  case  the  bill  for  partition  was  brought  by  the 
infant";  in  this,  it  was  by  an  adult,  against  an  infant ; 
but  at  the  importunity  of  counsel,  leave  was  given  to 
move  it  again  before  the  Lord  Chancellor,  who  de 
clared  his  opinion  that  the  conveyance  ought  to  be 
mutual,  not  only  as  to  the  thing,  but  also  in  point  of 

Baring  v.       ^^^ '  ^^^  ^^^  ^^^^  ^^  ^^^^  ^^  Brook  V.  Hertford, 
Naah,  1  Yes.  though  different  in  some  circumstances,  was  a  consi- 

derable  authority ;  and  ordered  the  conveyance  by 

the  plaintiff  to  be  respited. 
By  Partition       33.  By  the  statute  41  Geo.  S.  c.  109.  $l6^  it  is 
tmder  an  In-  enacted,  that  it  shall  be  lawful  for  the  commissioners 

cloiure  Act, 

in  inclosure  acts,  upon  the  request  in  writing  of  any 
joint  tenants,  coparceners,  or  tenants  in  common,  or 
any  or  either  of  them,  or  of  the  husbands,  guardians^ 
trustees,  committees,  or  attomies  of  such  as  are  under 
coverture,  minors,  lunatics,  or  under  any  other  in-   ' 
capacity,  or  absent  beyond  seas,  to  make  partition 
and  division  of  the  estates  and  allotments,  to  such  of 
the  said  owners  or  proprietors  who  shall  be  entitled  to 
the  same  as  joint  tenants,  coparceners,  or  tenants  in 
common  ;  and  to  allot  the  same  accordingly,  in  se- 
veralty. 
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34.  The  last  manner  in  which  estates  in  common  By  unidng  all 
may  be  dissolved,  is»  by  uniting  all  the  titles  in  one 
tenant,  by  purchase  or  otherwise ;  which  brings  the 
whole  to  one  estate  in  severalty. 


.   END   OF  THE   SECOND   VOLUME. 
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